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l. INTRODUCTION

1. In this appeal, Mexico does not contest that since January 1, 2002 it has maintained
discriminatory tax measures on soft drinks and other beverages to protect its domestic cane sugar
industry, in violation of its obligations under Article 111 of the General Agreement on Tariffs and
Trade 1994 (“GATT 1994").

2. The Panel found that Mexico’ stax measures are inconsistent with Mexico’' s obligation to
provide national treatment to the products of all WTO Members under Article I11:2 and 111:4 of
the GATT 1994, and Mexico has not appealed those findings. Indeed, during the panel
proceeding, Mexico did not deny that its tax measures are discriminatory, and Mexico has not
appeal ed the Panel’ s findings or conclusions regarding Articlel1l.

3. Instead, Mexico has again raised two novel defenses, which the Panel rightly rejected.
Both are based on Mexico’' s unilateral assertion that the United States has breached its
obligations under the North American Free Trade Agreement (“NAFTA™).

4, Thefirst is that the Panel — athough expressly established to “examine, in the light of the
relevant provisionsin’ the cited covered agreement and charged with making “ such findings as
will assist the Dispute Settlement Body (“DSB”) in making the recommendations or in giving the
rulings provided for in” that agreement — should have refused to perform the task for which it
was established. And this refusal would be notwithstanding the fact that, as Mexico concedes,
the Panel was properly seized of jurisdiction over the matter beforeit. In other words, in

Mexico’ s view, panelists are free to commit to serving on a panel established by the DSB to
make findings under a covered agreement, so as to assist the DSB in making recommendations or
rulings under that covered agreement, and then to tell the DSB that they will not in fact perform
that service. Thereisno basisin the Understanding on Rules and Procedures Governing the
Settlement of Disputes (“DSU”) or the covered agreements for Mexico’ s position. The Panel
rightly rejected Mexico’s argument, finding that to decline jurisdiction over the dispute would
breach the Panel’ s duties under the DSU. The Appellate Body should affirm the Panel's
findings.

5. Mexico's second defense is that even though its tax measures impair the rights of al
WTO Members, they are justified because they are “designed” to “rebalance” its sugar market
and to pressure the United States to comply with Mexico’ s view of U.S. NAFTA obligations.
Mexico has renewed this argument on appeal, arguing that Article XX(d) of the GATT 1994
permitsit to impose GATT-inconsistent “ countermeasures’ to “attract the attention” of the
United States to Mexico’s concernsin the NAFTA sugar dispute, and that the Panel erred in
denying Mexico' s defense. In other words, Article XX (d) of the GATT 1994 grants a Member
free license to breach the covered agreements and to ignore the provisions of the covered
agreements concerning the suspension of concessions or other obligations, aslong as that
Member asserts that another Member has breached some other international agreement. Again,
thereis no basisin the text of Article XX(d) for Mexico’ s radical approach.
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6. The Panel properly found that Mexico had not established that its tax measures are
provisionally justified under Article XX(d), as they do not “secure compliance with laws or
regulations that are not inconsistent with” the GATT 1994. The Appellate Body should affirm
the Panel’ s findings.

7. In connection with its Article X X(d) defense, Mexico asserts that the Panel breached its
obligation under Article 11 to make an “objective assessment” of the matter, specifically with
respect to the Panel’ s findings (1) that Mexico had not established that its tax measures
“contribute to securing compliance in the circumstances of” the dispute, and (2) with respect to
Mexico's request for “determinations of fact, status and relevance of the NAFTA dispute.”*
Mexico fails to support its assertions; the Panel adhered to its obligations under Article 11.

. BACKGROUND

8. At issue in this dispute are protectionist? and discriminatory® tax measures imposed by
Mexico since January 1, 2002, including a 20 percent tax on the transfer and importation of soft
drinks, syrups and other beverages,* except for those sweetened exclusively with cane sugar (the
“soft drink tax”); a 20 percent tax on specific services such as distribution, when such services
are provided for the purpose of transferring products subject to the soft drink tax (“distribution
tax”); and bookkeeping requirements imposed on taxpayers subject to the soft drink and
distribution taxes.’

9. These tax measures are imposed under the Ley del Impuesto Especial sobre Producciony
Servicios (Law on the Special Tax on Production and Services, or “LIEPS”), as aresult of the
amendments to the LIEPS approved by the Mexican Congress and published on January 1, 2002,
and further amendments effective as from January 1, 2003 and January 1, 2004.° When these
amendments were proposed, they were officially described as providing an exemption for soft
drinks and other beverages sweetened exclusively with cane sugar “[i]n order to not cause a

! Mexico’'s Article 11 claim of error with respect to its request for determinations of fact, status and
relevance of the NAFTA dispute appearsin its Notice of Appeal but not in its Appellant Submission. See Mexico
Notice of Appeal, para. 4.

2 panel Report, para. 8.91 (“The protective effect of the measures on M exican domestic production of
sugar does not seem to be an unintended effect, but rather an intentional objective.”)

3 Panel Report, conclusions in para. 9.2.

4 Mexico’s tax measures apply to “soft drinks, hydrating and rehydrating beverages, as well as
concentrates, powders, syrups, flavor extracts or essences, which may be diluted to produce soft drinks, hydrating
and rehydrating beverages’ and “syrups or concentrates for preparing soft drinks sold in open containers, using
mechanical or automatic equipment.” See U.S. First Written Submission, paras. 1, 27, 37. These beverages and
syrups are referred to in this submission collectively as “soft drinks and other beverages.”

® Panel Report, para. 2.2.

® Panel Report, paras. 2.3-2.5.
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major injury to the sugar industry” and “to protect the domestic sugar industry”.” The tax
measures result is an effective tax rate as high as 400 percent on the use of non-cane-sugar
sweeteners in soft drinks and syrups, such as on high-fructose corn syrup (HFCS).2

10. Mexico has acknowledged that these tax measures were adopted to protect its highly-
protected and politically important sugar producers.’ During this dispute, Mexico has
acknowledged how significant the sugar sector isin Mexican politics and emphasized the
economic and social importance of its sugar sector.’® Indeed, the Mexican government directly
participates in the sugar sector through its ownership of sugar millsthat it expropriated in 2001."*
Thus, the Mexican government itself has both a political and a financial interest in protecting its
domestic sugar industry against competition from HFCS.

11.  The Mexican government has affirmed at the highest levelsthat its tax measures were
adopted for the purpose of protecting Mexico’s sugar industry. As discussed in the Panel Report,
in March 2002, a Mexican Presidential decree suspended imposition of the tax measures. The
Chamber of Deputies of the Mexican Congress then brought a constitutional challenge against
the President’s decree. Inits July 12, 2002 judgment assessing this challenge, the Mexican
Supreme Court of Justice evaluated the motives that prompted the Mexican Congress to enact the
amendments that imposed the tax measures. It concluded that the legidlative intent was “that of
protecting the sugar industry,” and it further concluded that the Executive action had violated the
“extra-fiscal objective that was expressed in the legislative procedure, that is the protection of the
domestic sugar industry.” The Presidential decree was annulled and the tax measures were
reinstated effective July 17, 2002.*

12. Before imposition of Mexico’s tax measures, HFCS imports (from the United States and
Canada) were competing with sugar in the Mexican market. Mexican imports of HFCS from the
United States began in the early 1990s and grew rapidly until Mexico imposed WTO-inconsistent
antidumping duties on U.S.-produced HFCS.** Mexican imports of HFCS from the United
States peaked in 1997 at nearly 270,000 metric tons (MT), declining sharply after provisional

7 U.S. First Written Submission, para. 48 and Exhibits US-28 and US-29; Panel Report, para. 8.92.

8 panel Report, para. 8.82.

° Panel Report, para. 8.88.

10 panel Report, para. 8.90.

1 U.s. First Written Submission, para. 19.

2 panel Report, paras. 8.93-8.94; U.S. First Written Submission, paras. 49, 51-53 (citing Supreme Court
judgment in Exhibit US-31).

B AawTo panel, a compliance panel under Article 21.5 of the DSU and the Appellate Body found
repeatedly in 2000-2001 that M exico’s antidumping duties on HFCS were inconsistent with Mexico's WTO
obligations, in Mexico - Corn Syrup and Mexico - Corn Syrup (Article 2.15 - U.S.).
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antidumping duties were imposed in June 1997, but averaging 234,000 MT per year in 1998-
2000.*

13. Imposition of Mexico’ s tax measures had an immediate and dramatic effect on trade in
HFCS. After imposition of Mexico'stax on January 1, 2002, HFCS imports from the United
States virtually ceased. In 2002, Mexican imports of HFCS totaled less than 30,000 M T, falling
again to just over 12,000 MT in 2003 or barely six percent of the imports' pre-tax volumes.™
Bottlers of soft drinks and other beverages subject to the tax measures ceased purchases of HFCS
and reverted back to use of exclusively cane sugar.™

14.  Ashboth parties and the Panel have agreed, the present dispute fundamentally concerns the
treatment of sweeteners, even though the measures at issue are imposed on soft drinks and other
beverages.'” Both parties further agree that although the measures at issue are tax measures that
apply to soft drinks and other beverages, these measures were imposed “to stop the displacement
of domestic cane sugar by imported HFCS and soft drinks and syrups sweetened with HFCS.”*8

15. Mexico asserts that it adopted its tax measures not to afford protection to its sugar
industry, but in response to alleged NAFTA breaches by the United States.”® Mexico made the
same assertion during the panel proceeding® and the Panel found in response that “[t]he
protective effect of the measure on Mexican domestic production does not seem to be an
unintended effect, but rather an intentional objective.”* While Mexico argues on appeal that
certain of the Panel’ s factual findings were inconsistent with the Panel’ s obligation under Article
11 of the DSU to make an “ objective assessment of the matter” this finding is not among those.

16. During the panel proceeding and in its appellant submission, Mexico has made a series of
misleading, incorrect and irrelevant assertions regarding NAFTA obligations on sugar and
NAFTA dispute settlement procedures. Although the Panel duly noted Mexico’'s assertionsin its
report, it properly did not make findings with respect to them except as follows. The Panel found
that (1) the United States and Mexico “have differing interpretati ons regarding the conditions
provided under the NAFTA for access of Mexican sugar to the United States' market”?; (2)
“there is adispute under the NAFTA that ‘is presently in the panelist selection stage”%; and (3)

U.S. First Written Submission, para. 14 and Exh. US-10.
Id.

U.S. First Written Submission, para. 34.

Panel Report, paras. 8.1-8.2.

Panel Report, para. 8.2.

Appellant’s Submission, para. 21.

Mexico’s response to Panel question 83.

Panel Report, para. 8.91.

Panel Report, para. 7.12; see also para. 8.232.

Panel Report, para. 7.12.
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“neither the subject matter nor the respective positions of the parties are identical in the dispute
under the NAFTA ... and the dispute before us.”**

17.  The Panel specifically declined to make factual findings with respect to Mexico’'s
contentions as to the “fact[g], status and relevance” of the NAFTA dispute including Mexico’s
contentions as to what NAFTA'’ s dispute settlement procedures provide. The Panel clearly stated
in its report, and at the behest of Mexico, that “any findings made by this Panel...only relate to
Mexico’ s rights and obligations under the WTO covered agreements, and not to its rights and
obligations under other international agreements, such asthe NAFTA, or other rules of
international law.” %

18.  On appeal, Mexico implicitly invites the Appellate Body to reassess the Panel’ s factual
findings on these issues and to re-evaluate which factual findings the Panel found necessary to
make in order to assess the conformity of Mexico’'s tax measures with the relevant covered
agreements.?® The Appellate Body should not accept thisinvitation. Article 17.6 of the DSU
clearly limits appeals to “issues of law covered in the panel reports and legal interpretations
developed by the panel.” Nor should the Appellate Body undertake itself to assess the
correctness of Mexico’ s assertions as to what the NAFTA requires. As Mexico conceded before
the Panel, such an assessment is outside the terms of reference of this dispute.” In this regard,
the Panel’ s restraint on these issues was not only proper, but mandated by the DSU.

1. ARGUMENT

A. The Panel Correctly Found That Mexico’'s Tax Measures Are Not Designed
to Secure Compliance With Laws or Regulations Within the M eaning of
Article XX(d) of the GATT 1994

19. Before the Panel, Mexico argued that its tax measures are designed to secure U.S.
compliance with the NAFTA and therefore are justified as measures to “ secure compliance with
laws or regulations’ within the meaning of Article XX(d) of the GATT 1994.

20.  ThePand rightly rejected Mexico’s arguments.®® The Panel correctly found that: (1)
“secure compliance” does not include measures to induce another Member to comply with
obligations under anon-WTO treaty;* (2) Mexico's tax measures are not designed to secure

24
25
26
27
28
29

Panel Report, para. 7.14; see also para. 8.232.

Panel Report, para. 7.15.

DSU Article 11.

Mexico Opening Statement at the Second M eeting of the Panel, para. 33.
Panel Report, para. 9.3.

Panel Report, para. 8.181.
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compliance with laws or regulations;* and (3) the phrase “laws or regulations’ does not include
obligations under international agreements.®* Mexico appeals each of these findings. None of
Mexico's arguments, however, provide abasis for reversing these findings or conclusion. The
Appellate Body should uphold them.

21.  Article XX(d) provides:

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disguised restriction on international trade, nothing in
this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, enforcement of monopolies operated under paragraph 4 of
Article Il and Article X V11, the protection of patents, trade marks and copyrights,
and the prevention of deceptive practices.

Article XX(d) thus provides an exception for measures otherwise inconsistent with the GATT
1994 if such measures are “ hecessary to secure compliance with laws or regulations which are
not inconsistent with the provisions of this Agreement” and do not constitute “ arbitrary
discrimination between countries where the same conditions prevail” or a“disguised restriction
on trade.”

22. A party invoking an Article XX exception bears the burden of proof with respect to that
exception.® Thus, in the present dispute, the Panel correctly found that Mexico, as the party
invoking Article XX(d), bears the burden of proving that its tax measures —which are
inconsistent with Article I11 —are justified under Article XX (d).*

23.  ThePanel also correctly recalled from the Appellate Body's report in Korea — Beef that
for ameasure to be provisionally justified under Article XX(d) it must meet two elements: it
must be “designed to ‘ secure compliance’ with laws or regulations that are not themselves
inconsistent with some provisions of” the GATT 1994 and it must be “* necessary’ to secure such
compliance.”*

30
31
32
33
34

Panel Report, para. 8.190.
Panel Report, para. 8.194.
Panel Report, para. 8.166.
Panel Report, para. 8.166.

Panel Report, Para. 8.166 (citing Appellate Body Report in Korea — Beef, para. 157); see also Appellate
Body Report, Dominican Republic — Cigarettes, para. 65.
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24.  The Panel therefore began its analysis by examining whether Mexico's tax measures are
“designed to secure compliance with laws or regulations.” The Panel broke thisinquiry into
three parts. First, the Panel examined the meaning of the words “ secure compliance.” Second, it
examined whether Mexico’ s tax measures are designed to secure compliance with laws or
regulations. And, finally, it examined the phrase “laws or regulations’ and in particular whether
that phrase means or includes obligations owed under international agreements.

25.  Although the Panel reached the correct findings in each respect, in approaching Article
XX claims, panels and the Appellate Body have generally begun by determining whether the
measures sought to be justified are within the scope of the policiesidentified by Article XX (e.g.,
“exhaustible natural resources” or “laws or regulations not inconsistent with” the GATT). They
have then analyzed whether the measures had the required degree of relationship to that policy
objective (e.g., “necessary” or “related to”) and, if the measures were provisionally justified
under a paragraph of Article XX, they have next examined the applicability of the Article XX
chapeau.®® Since Article XX (d) concerns GATT-consistent domestic laws and regulations, the
first step in an analysis of Article XX(d) would start with a determination of whether the
underlying measures constitute “laws or regulations that are not inconsistent with”the GATT
1994. Such an analysis confirms the correctness of the Panel’ s finding that Article XX (d) does
not include measures designed to induce another Member to comply with obligations under an
international agreement, and that this finding should be upheld.

1 The Panel Correctly Found that “Laws or Regulations’ Do Not
Include I nternational Agreements Such Asthe NAFTA

26.  The Appellate Body should uphold the Panel’ s finding that the phrase “laws or
regulations’ refers to domestic laws or regulations and not to obligations under international
agreements.®® The Appellate Body should reject Mexico's assertions that these findings werein
error.

27. In analyzing Mexico's contentions, the Panel correctly began its analysis with the
ordinary meaning of the phrase “laws or regulations.” The Panel noted that the word “law” could
be defined as a“rule of conduct imposed by secular authority” or as “[a]ny of the body of
individual rulesin force in a State or community”, while the word “regulation” could be defined

% For instance, the Panel on EC - Geographical Indications and Trademarks (US) started its analysis of
the EC’s Article XX (d) claim by determining whether the underlying Regulation was a “law or regulation.” Panel
Report, EC - Geographical Indications and Trademarks (US), paras. 7.296-7.297. Another recent panel also began
its Article XX (d) analysis in the same manner, with “laws and regulations.” Panel Report, Dominican Republic -
Import and Sale of Cigarettes, para. 7.209-7.211. Similarly, in the case of Article XX(b), the Appellate Body has
first asked whether the policy in respect of the measures for which Article XX (b) was invoked falls within the range
of policies to protect human, plant or animal life or health; then it has asked whether the inconsistent measures for
which the exception was being invoked were “necessary” to fulfill the policy objective; then it has examined the
applicability of the chapeau of Article XX. See, e.g., Panel Report, EC - Tariff Preferences, paras. 7.197-7.199.

3 panel Report, paras. 8.194-8.195.
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asa‘“rule prescribed for controlling some matter, or for the regulating of conduct.” The Panel
found these dictionary definitions “too general to resolve the question of the meaning of the
termsin Article XX(d), and in particular whether, as argued by Mexico, they included the rules
of international agreements, such as those of the NAFTA.”*’

28.  The Panel then correctly examined the context of the terms “laws or regulations.” Inthis
regard, the Panel suggested that the phrase “laws or regulations’ was “most closely linked with
the opening words of the paragraph: ‘to secure compliance with.”” The Panel found that because
the phrase “ secure compliance” does not apply to obligations owed another Member under a non-
WTO treaty, the phrase “laws or regulations’ did not apply to obligations under international
agreements.® The Panel additionally noted that “[t]he use of the termsin the text of the GATT
1994 and the WTO Agreement suggest that such terms relate principally to domestic rulesissued
by the authorities of Members (or of GATT contracting parties) and not to obligations under
international agreements.”*

29. A further examination of the ordinary meaning and context of the phrase “laws or
regulations’ provides additional support for the Panel’ s finding that the phrase does not apply to
obligations under international agreements, but, rather, refers to domestic laws or regulations of a
Member and not obligations owed another Member under an international agreement.

30. A standard legal dictionary previoudly relied on by the Appellate Body defines “laws’ as:

Rules promul gated by government as a means to an ordered
society. Strictly speaking, session laws or statutes and not
decisions of court; though in common usage refers to both
legidlative and court made law, as well as to administrative rules,
regulations and ordinances.®

The same dictionary defines “regulations’ as.

Such are issued by various governmental departmentsto carry out
the intent of the law. Agenciesissue regulationsto guide the
activity of those regulated by the agency and of their own
employees to ensure uniform application of the law.*

In contrast, the same dictionary defines “international agreement” as:

37 panel Report, para. 8.193.

3 panel Report, para. 8.194.

39 panel Report, para. 8.195.

“us. Response to Panel Question 30 (citing Black’s Law Dictionary 887 (1990) (emphasis added)). The
Appellate Body has used Black’s Law Dictionary, for example, in Appellate Body Report, Korea — Beef, para. 160.

“us Response to Panel Question 30 (citing Black’s Law Dictionary 1286 (1990) (emphasis added)).
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Treaties and other agreements of a contractual character between
different countries or organizations of states (foreign) creating
legal rights and obligations.*

Thus, as the United States explained to the Panel, the ordinary meaning of “laws” and
“regulations’ isthat these arerules (e.g, in the form of a statute) issued by a government and not
obligations under an international agreement.*

31.  The United States also pointed out before the Panel that Article X X(d) uses the plural
form of “laws” and “regulations’. Thus, while one may refer to international “law” one does not
ordinarily refer to international law in the plural.**  Indeed, the two instancesin the WTO
Agreement that reference international law do so in the singular. Specifically, DSU Article 3.2
and Antidumping Agreement Article 17.6 refer to “public international law.” Moreover, as the
United States also noted before the Panel, the Spanish and French texts of the WTO Agreement
use adifferent word to refer to public international “law” asit appearsin Article 3.2 of the DSU
and Article 17.6, than to word “laws’ asit appearsin Article XX(d).*

32. Furthermore, although the Panel focused on the definition of “law” (rather than the plural
“laws” asit appearsin Article XX(d)) the definition it cited further supports the interpretation
that “laws or regulations’” means domestic laws and regulations, not obligations under
international agreements. The definition cited by the Panel definesa*“law” asa“rule of conduct
imposed by secular authority” or as “[a]lny of the body of individual rulesin forcein a State or
community.”“* The same dictionary cited by the Panel further defines “law” as “[t]he body of
rules, whether formally enacted or customary, which a particular State or community recognizes
as governing the actions of its subjects or members and which it may enforce by imposing
penalties’ or “[t]he statute and common law.”*" Each of these definitions suggests that “law”
means domestic laws and not obligations under international agreements.

33.  Thecontext in which the phrase “laws or regulations’ appears — namely, Article XX of
the GATT 1994 and more broadly the GATT1994 and the WTO Agreement as awhole —

2 Black’s Law Dictionary 816 (1990).

B us. Response to Panel Question 30; see also U.S. Second Written Submission, para. 43; U.S. Opening
Statement at the Second M eeting of the Panel, paras 5-6.

4 U.s. second Written Submission, para. 51.

* The Spanish text of Article 3.2 of the DSU refers to “public international law” as “del derecho
internacional publico” while the Spanish text of Article XX (d) of the GATT 1994 refers to “laws or regulations” as
“las leyesy de los reglamentos.” Similarly, the French text of Article 3.2 refers to “public international law” as “du
droit international public” while the French text of Article XX (d) refersto “laws or regulations” as “des lois et
réglements.” See U.S. Second Written Submission, para. 51 & n.72; see also U.S. Opening Statement at the Second
M eeting of the Panel, para. 9.

4 panel Report, para. 8.193 (emphasis added).

47 New Shorter Oxford English Dictionary, p. 1544 (1993) (emphasis added).
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supports interpreting the phrase to mean the domestic laws and regulations of a Member and not

obligations under international agreements. In Article XX(d), the phrase “laws and regulations’
immediately precedes “not inconsistent with this Agreement.” The word “inconsistent” appears

elsewhere in the GATT in connection with domestic measures (e.g., an internal tax or balance of
payment restriction) that areinconsistent” (or “not inconsistent) with a provision of the GATT.*
Similarly, in the DSU the word “inconsistent” is used in connection with domestic measures that
are inconsistent with the covered agreements.* By contrast, the WTO Agreement uses the word

“conflict,” not “inconsistency” to describe differencesin treaty obligations,* as have panels and

the Appellate Body.*

34.  Since Article XX (h) deals explicitly with international agreements, it can be seen that the
architecture and drafting of Article XX distinguish between “laws and regulations’ on the one
hand, and “obligations’ under an international “agreement” on the other. While Article XX(d)
provides a defense for measures necessary to secure compliance with “laws or regulations,”
Article XX (h) provides a defense for measures “ undertaken in pursuance of obligations under
any intergovernmental commodity agreement.” There would be no reason for the different
phrasing had the drafters intended “law or regulations’ to mean the same thing as “ obligations
under” an international agreement.

35.  Other provisions of the GATT 1994 also distinguish between “laws” and “regulations’ on
the one hand and “agreements” and “obligations” on the other.®> The United States cited several
examplesin its submissions to the Panel.* For example, Article X:1 makes adistinction

between “laws, regulations, judicial decisions and administrative rulings’ and “agreements
affecting international trade policy between government[s]” Article X:1 states:

a8 See, e.g., Articles I11:3, X:3(b), X11:4(d), XV:5, XVII1:12(d).

49 See, e.g., DSU Articles 3.7, 19.1, 22.1 and 22.8.

%0 see Marrakesh Agreement Establishing the WTO, Article XV 1:3; Note to Annex 1A of the WTO, and
DSU Article 1.2.

51 See, e.g., Panel Report, Indonesia - Autos, para. 14.27-14.36, 14.47-14.52 and referencesin id., fn. 649;
Panel Report, EC - Bananas, para. 7.115-7.116; Appellate Body Report, U.S. - Hot-Rolled Steel, para. 55.

®2 The Panel Report agrees that the use of the terms “laws” and “regulations” in the GATT and the WTO
agreements “ suggests that these terms relate principally to domestic rules issued by the authorities of Members . . .
and not to obligations under international agreements.” See Panel Report, para. 8.195. While the Panel Report also
notes the use of the word “regulations” in Articles VI and VIl of the Marrakesh Agreement Establishing the WTO,
those references are to internal financial and personnel “regulations” that bind the WTO as an international
organization, not to any treaty obligation on Members. The Panel therefore rightly concludes that these references to
organizational “regulations” do not affect its conclusion that the phrase “laws and regulations” in Article X X (d)
refers to enforcement rules within a domestic legal system, not to international obligations. Moreover, Mexico did
not argue that the NAFTA isa“regulation.” 1d.

B us. Response to Panel Question 30, paras. 72-74; U.S. Second Written Submission, paras. 37, 44-46;
U.S. Opening Statement at the Second M eeting of the Panel, paras.6, 9; see also Panel Report, para. 8.195.
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Laws, regulations, judicial decisions and administrative rulings of
general application, made effective by any contracting party,
pertaining to the classification or the valuation of products for
customs purposes, or to rates of duty, taxes or other charges, or to
requirements, restrictions or prohibitions on imports or exports or
on the transfer of payments therefor, or affecting their sale,
distribution, transportation, insurance, warehousing inspection,
exhibition, processing, mixing or other use, shall be published
promptly in such a manner as to enable governments and traders to
become acquainted with them. Agreements affecting international
trade policy which are in force between the government or a
governmental agency of any contracting party and the government
or governmental agency of any other contracting party shall also
be published.>

36. Further, the phrase “ obligations under this Agreement” appears throughout the GATT
1994 — itself an international agreement.>> Not once does the GATT 1994 reference “laws under
this Agreement.” In addition, Article XXI:(c) references “ obligations under the United Nations
Charter”; it similarly does not reference “laws’ under the Charter. This phrasing recognizes, of
course, that commitments under an international agreement are “obligations’ not “laws.” In
addition, when the drafters intended a reference to “law” to pertain to rules of international law,
they stated so expressly. Thus, Article 3.2 of the DSU and Article 17.6 of the Antidumping
Agreement state that the WTO Agreement should be interpreted in accordance with the
customary rules of interpretation of public “international law.”

37. Furthermore, Article 23 of the DSU provides that “[w]hen Members seek the redress of a
violation of obligations... under the covered agreements ... they shall have recourse to, and abide
by, the rules and procedures of this Understanding.” Since the WTO Agreement isan
international agreement, Mexico’ s reading of Article XX(d) would authorize action by any
Member, outside the rules of the DSU, to secure compliance with another Member’ s obligations
under the WTO Agreement. Thisresult would bein clear conflict with Article 23.° When this
fact was pointed out in the panel proceedings, Mexico responded by stretching its interpretation
of the phrase “laws or regulations’ to mean “ obligations under international agreements, except
for the WTO Agreement.”> If the phrase “laws or regulations’ includes “international
obligations,” it is not clear how that phrase would include only some international agreements

54
55

GATT 1994 Art. X:1 (emphasis added).

See, e.g.,, GATT 1994 Arts. XI1:4(d), XV:6, XVI111:12, XVI1II:16, XVII1:18, XVII1:21, XV111:22,
XIX:1 and XXIII.

% See U.S. Answer to Panel Question 66.
" Mexico Opening Statement at the Second M eeting of the Panel, paras. 71-72.
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and specifically exclude the WTO Agreement.® The more logica way to resolve the conflict
would beto read “laws or regulations’ to mean the domestic laws or regulations of a Member
and not to include obligations under an international agreement.

38. Mexico’ s reading of Article XX(d) would also undermine Article 22 of the DSU. Article
22 of the DSU prescribes rules for the suspension of concessions or other obligations, including
obtaining authorization to do so from the DSB, in certain circumstances when a Member has
breached its WTO obligations. Mexico’s interpretation of Article XX(d), however, would
essentially permit the suspension of concessions for alleged breaches of the WTO Agreement
without a finding of WTO-inconsistency, without DSB authorization and without any
requirement to adhere to the rules established in Article 22 of the DSU.*® Mexico’s interpretation
would undermine the system of multilateral review set out in the DSU.

39.  Thenegotiating history of Article XX(d) confirms the conclusion that the phrase “laws or
regulations’ means the domestic laws or regulations of a Member and not obligations under
international agreements.®® Asthe Panel noted, the drafters of the GATT 1947 specifically
rejected a proposal that the GATT include an exception for measures taken to retaliate against
another Member for matters outside the purview of the GATT.®* Moreover, thereis not one
GATT panel or WTO dispute settlement report that supports the proposition that the phrase
“laws or regulations’ includes international agreements. In fact, in every Article XX (d) dispute
to date, the “laws or regulations’ at issue have concerned a domestic law or regulation of the
Member asserting the Article XX (d) defense.®

% Mexico appears to agree as it argues in its Second Written Submission: There is no evident reason why
the term “laws” should encompass only the WTO “covered agreements,” one set of international treaties, but not
other international treaties ....” Mexico Second Written Submission, para. 67.

% Aswith Article 23, Mexico argues that its interpretation does not lead to this result because the phrase
“laws or regulations” includes only non-WTO agreements (see M exico Opening Statement at the Second M eeting of
the Panel, paras. 71-72). Under Mexico’s interpretation, it would be easier for a M ember to suspend concessions or
other obligations under the WTO Agreement to seek redress for breaches of other international agreements than to
seek redress for breaches of the WTO Agreement.

60 Article 32 of the Vienna Convention states that recourse may be had to the preparatory work of a treaty
to confirm the meaning resulting from the application of Article 31 of the Convention when the interpretation
according to Article 31 (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly
absurd or unreasonable. Inthe U.S. view, it is clear from examination of the ordinary meaning of the phrase “laws or
regulations” that it does not include obligations under international agreements. Thus, recourse to the Article’s
negotiating history is unnecessary; the United States notes it merely as confirmation that the phrase “laws or
regulations” does not include obligations under international agreements.

1 panel Report, para. 8.176 (citing Preparatory Committee of the International Conference on Trade and
Employment, Doc. E/PC/T/180 (19 August 1947), p. 97).

62 See U.S.-Spring Assemblies, GATT Panel Report and US - Section 337, GATT Panel Report (exclusion
order to enforce domestic patent law); Canada - FIRA, GATT Panel Report (purchase undertakings to implement
domestic investment screening law); Japan - Agricultural Products, GATT Panel Report (import restrictions to
support domestic price stabilization schemes and an import monopoly); EEC - Parts and Components, GATT Panel

(continued...)
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40.  Article XX(d), read according to the customary rules of interpretation of public
international law, avoids the far-reaching consequences of Mexico’'s interpretation. |If the phrase
“laws or regulations’ is read to include international agreements, then any Member could invoke
Article XX(d) asjustification for actions depriving other Members of their rights under the
GATT 1994 any time that Member considers such actions are “ necessary to secure compliance’
with obligations under any international agreement.

41. Reading the phrase “laws or regulations” to include obligations under international
agreements, would also mean that WTO panels and the Appellate Body would be called upon to
examine any international agreement that was the subject of such a claim of breach to determine
if the trade measures adopted were “ necessary to secure compliance” with that agreement. To do
so would require WTO panels or the Appellate Body to determineif there was, in fact, a breach
of the underlying agreement.®® In other words, WTO dispute settlement would become a forum
for WTO Membersto allege and obtain findings as to the consistency of another Member’s
measure with any non-WTO agreement. Such aresult would be a departure from the function
the WTO dispute settlement system was established to serve: “to preserve the rights and
obligations of Members under the covered agreements.”* Similarly, Mexico' s reading would
require WTO panels or the Appellate Body to determineif other international agreements were
“not inconsistent with” the GATT 1994. Again, thereisno basis— either in the text of Article
XX(d), its context, or the object and purpose of the GATT 1994 or the negotiating history —for
finding that Article XX (d) converts the WTO dispute settlement system into a process for
judging al other public international law in terms of its consistency with the provisions of the
GATT 1994.

42. Mexico’s only arguments that the phrase “laws or regulations’ in Article XX(d) includes
obligations under international agreementsisthat, initsview, nothing in the GATT 1994 or

62 (...continued)
Report (measures to secure compliance with antidumping duties); U.S.-Tuna-Dolphin I/1l GATT Panel Reports
(intermediary nations embargo to secure compliance with direct U.S. embargo on certain tuna imports); U.S.-Malt
Beverages GATT Panel Report (in-state wholesaler distributor requirement argued to be necessary to secure
enforcement of state excise tax laws); U.S.-Auto Taxes, GATT Panel Report (assessment of penalties to secure
compliance with Corporate Average Fuel Economy law); U.S.-Gasoline, AB and Panel Reports (baseline
establishment methods claimed necessary to secure compliance with U.S. environmental laws); Canada-Periodicals,
Panel Report (Tariff Code 9958 import restriction claimed necessary to secure compliance with Canadian income
tax laws); Korea — Various Measures on Beef , Appellate Body and Panel Reports (dual retail system claimed
necessary to secure compliance with domestic unfair competition laws); Argentina — Hides and Leather, Panel
Report (special treatment of imports found necessary to secure compliance with value-added tax and income tax
laws); Wheat Exports and Grain Imports, Panel Report (laws on treatment of foreign grain claimed to be necessary
to secure compliance with domestic laws on competition, grain, and the Canadian Wheat Board); Dominican
Republic — Import and Sale of Cigarettes, Panel Report (stamp and bond requirements claimed to be necessary to
secure compliance with domestic tax laws and regulations).

8 Or otherwise stated, a mere allegation of another M ember’s breach of an international agreement could
provide justification for a M ember to breach its WTO obligations.

% DsU Article 3.2.
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WTO Agreement demonstrates that the phrase excludes them and that “other contextual
elements, ignored by the Panel, support Mexico' s position.®® Asthese “other contextual
elements,” Mexico cites other paragraphs of Article XX that it argues apply to activities outside
the territory of a State. The paragraphs of Article XX (d) Mexico cites do not support its position.

43. Mexico refers to paragraphs (b) and (g) of Article XX asinvoked in US— Shrimp and
Tuna Dolphin I1.%® Mexico argues that, because in those disputes “ exhaustible natural resources”
were interpreted as including the conservation of exhaustible natural resources outside the
territory of the United States, Article XX(d)’ sreference to “laws or regulations’ must include
obligations under international agreements.

44, Mexico’s argument is unfounded. In both US— Shrimp and Tuna Dolphin |1, regardless of
whether the “ conservation of exhaustible natural resources’ occurred within or outside the
territory of the United States, it still concerned the * conservation of exhaustible natural
resources.” Mexico on the other hand is not arguing that the phrase “laws or regulations’
includes “laws or regulations’ outside the territory of Mexico. Itisarguing that “laws or
regulations’ includes something other than “laws or regulations,” namely obligations under
international agreements.

45. Mexico additionally argues that the Panel’ s finding that the phrase “laws or regulations’
does not apply to international obligationsis erroneous, because that finding relies on the Panel’ s
finding that the phrase “secure compliance” does not apply to measures to induce another
Member to comply with obligations under an international agreement.®” As addressed below, the
Panel correctly found that the phrase “secure compliance” does not apply to measures to induce
another Member to comply with obligations under an international agreement. Accordingly, the
Panel’ s findings with respect to the phrase “ secure compliance” provide no basis for reversal of
the Panel’ s findings with respect to the phrase “laws or regulations.”

46. For the reasons above, the Appellate Body should uphold the Panel’ s finding that the
phrase “laws or regulations” does not include obligations owed under international agreements
and reject Mexico’s contention to the contrary.

2. The Panel Correctly Found that “ To Secure Compliance” Does Not
Apply to Measuresto Induce A Member to Comply With Obligations
Owed Under An International Agreement

47. In contrast to its assertions with respect to the phrase “laws or regulations,” Mexico
devotes a great deal of energy to responding to the Panel’ s finding that the phrase “ secure

% Mexico Appellant Submission, paras. 129-136.
% Mexico Appellant Submission, paras. 130-134.
7 Mexico Appellant Submission, para. 126.
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compliance” with laws or regulation does not apply to measures designed to induce another
Member to comply with anon-WTO treaty. Asan initia matter, the United States notes that
there was no basis—factual or jurisdictional — for the Panel to find whether there was any
“compliance” with the NAFTA for Mexico's discriminatory tax measures to “secure.” And the
Panel did not attempt to make any such finding. Mexico simply asserted that the United States
was nhot in compliance and expected the Panel simply to accept that unilateral assertion.
Accordingly, even aside from the fact that the NAFTA isnot a“law or regulation,” Mexico failed
to establish even the basic element of its Article XX (d) defense that there was any “compliance’
to “secure,” let aone that the measures it chose to introduce were “necessary” for that purpose.

48. Rather than base its arguments on why the phrase “ secure compliance” means actionsto
induce another Member to comply with an international agreement, Mexico’ s approach on appeal
has been to emphasize largely irrelevant aspects of the Panel’ s reasoning and misconstrue the
Panel’ s findings to make them appear reversible by the Appellate Body. The Pandl correctly
found that the phrase “to secure compliance” does not apply to measures taken by one Member to
induce another Member to comply with obligations owed it under anon-WTO treaty® and the
Appellate Body should uphold this finding.

49.  The Panel correctly began its analysis by examining the ordinary meaning of the words
“compliance” and “secure.” The Panel noted that the word “compliance” meant “the action of
complying with arequest, command, etc.” and that to “comply” withisto “act in accordance
with.”®® With respect to “secure”, the Panel noted that the word meant “to make (something)
certain or dependable. Now [especially] ensure (a situation, outcome, result, etc.)”.” The Panel
then found that, in the context of the phrase “ secure compliance with laws or regulations,” “to
secure compliance” meant “to enforce” compliance.”* In thisregard, the Panel noted that two of
the examples provided in Article XX(d) of the measures to secure compliance with laws or

regul ations specifically mention the word “enforcement.” > Mexico does not appear to contest
that “ secure compliance” means enforce compliance.

50.  Toconfirmitsreading that “secure compliance” means “ enforce compliance,” the Panel
turned to the negotiating history of Article XX(d). Examining the preparatory work of the GATT
1947, the Panel noted that earlier drafts of Article XX(d) differed from the present version in that
they used the phrase “to induce compliance” rather “to secure compliance.” The Panel also noted
that a proposal to include an exception for international retaliatory measures was not accepted in
the final version of the GATT 1947.” The Panel found additional confirmation of itsreading in
the fact that the Appellate Body has referred to measures within the meaning of Article XX(d) as

68
69
70
71
72
73

Panel Report, para. 81.81.
Panel Report, para. 8.172.
Panel Report, para. 8.174.
Panel Report, para. 8.175.
Panel Report, para. 8.175.
Panel Report, para. 8.176.
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“enforcement instruments.” ™ Mexico again does not appear to contest the Panel’s findingsin
this regard.

51.  With the understanding that “secure compliance” means “enforce compliance,” the Panel
next examined whether countermeasures could be considered actions to “ secure” or “enforce”
compliance within the meaning of Article XX(d). Inthisregard, the Panel reasoned that
countermeasures are “ actions to persuade other states to respect their [international] obligations’
and as such are not actions to enforce compliance.  The Panel contrasted this with actionsto
enforce laws or regulations which could be enforced through the use of coercion if necessary.”
The Panel went on to note that the examples of measures identified in Article XX (d) which
concerned customs, monopolies, patents, trademarks and copyrights, and deceptive practices are
in essence matters that are regulated in the first instance under domestic law.” The Panel’s
reasoning outlined in this paragraph appear to be the only aspects of the Panel’ s findings on the
meaning of the phrase “to secure compliance” with which Mexico takes issue as, described
below.

52. Based on the above, the Panel found that the “ phrase ‘to secure compliance’ in Article
XX(d) does not apply to measures taken by a Member in order to induce another Member to
comply with obligations owed to it under anon-WTO treaty.” "

53. Mexico’'s argument on appeal is that the Panel was incorrect to interpret “secure
compliance” as meaning “enforcement through coercion” and to conclude that Article XX(d)
“applies only to intra-state relations (susceptible of coercive actions) and do[es] not apply to
state-state relations’ and to “Mexico’s countermeasures’ in particular. Mexico explains at
length that “the notion of enforcement” can exist at the international level and does not require
coercion.”

54. Mexico’s explanations are irrelevant. For purposes of this dispute, it is not necessary to
resolve the question of whether “the notion of enforcement” exists at the international level.
Even if the “notion of enforcement” exists at the international level, the question would remain
asto whether a measure designed to “induce” or “pressure” a Member to comply with
obligations under an international agreement is a measure to “secure compliance” with laws or
regulations. Asto Mexico’'s argument that the Panel equated “the concept of ‘enforcement’ with
that of ‘coercion,”” Mexico misconstrues the Panel’ s findings. The Panel did not create a
requirement that in order to justify a measure under Article XX(d), aMember must establish that
it could “coerce” compliance with laws or regulations. The Panel’s references to coercion were

74
75
76
7
78
79

Panel Report, para. 8.177.

Panel Report, para. 8.178.

Id.

Panel Report, para. 8.179.

Panel Report, para. 8.181.

Mexico Appellant Submission, paras. 83, 88.
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nothing more than observations on differences on enforcement at the domestic and international
level ¥ intended to merely reinforce the Panel’s view that “ enforcement” does not refer to the
international level ® Again, the question of whether the concept of “enforcement” exists at the
international level, is not one that needs to be resolved to answer the question whether a measure
designed to “induce” or “pressure’” a Member to comply with obligations under an international
agreement is a measure designed to “ secure compliance” with laws or regulations.

55.  Astothat question, as explained above, the phrase “laws or regulations’ in Article XX(d)
means the domestic laws or regulations of a Member and not obligations under international
agreements. Therefore, contrary to Mexico' s assertions, the phrase “ secure compliance” with
laws or regulations cannot mean measures to induce another Member to comply with obligations
under an international agreement.

56. Even aside from the fact that “laws or regulations’ do not include obligations under
international agreements, the Panel correctly found that Article XX (d) does not provide an
exception for measures designed to induce a Member to comply with obligations under
international agreements. Article XX (d) provides an exception for measures to “ secure
compliance” with laws or regulations, and Mexico offers nothing to support its assertion that the
Panel ought to have read “ secure compliance” to mean actions to “pressure” # a State to comply
with obligations under an international agreement.®

57. Further, it is evident from the Panel’ s discussion on whether Mexico’ s tax measures are
designed to secure compliance, that the Panel considered that Mexico had to show that the
measures are at |east designed to contribute to compliance.® Thisinterpretation is consistent
with prior panel and Appellate Body reports addressing the phrase “ secure compliance” with
laws or regulations as it appearsin Article XX (d). For example, in Korea — Beef, in assessing
whether the measure at issue was designed to “secure compliance” with Korean laws prohibiting
deceptive practices with respect to the origin of beef, the panel considered whether the measure
“appear|ed] to reduce the opportunities and thus the temptations for butchers to misrepresent
foreign beef for domestic beef.”®

58.  The phrase “secure compliance” occurs in connection with the word “necessary.” Asthe
United States discusses below whether a measures is necessary to secure compliance with laws or

8 |n this connection, it is worth recalling the Panel used the phrase “if necessary,” referring to the fact that
coercion is an authority available in the domestic context.

8L panel Report, paras. 8.175, 8.178.

8 Mexico Appellant Submission, para. 58, 83, 166 (using the word “pressure”).

8 Mexico Appellant Submission, para. 83; see also id. para. 53, 166.

8 panel Report, para. 8.186.

8 panel Report, Korea — Beef, para. 658; see also Appellate Body Report, Korea — Beef, para. 161
(summarizing the panel's findings).
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regulations involves weighing and balancing inter alia the contribution the measure makes to
securing compliance.

59. For these reasons, the Panel’ s finding that the phrase “to secure compliance” does not
apply to measures to induce another Member to comply with obligations owed under an
international agreement is correct, and should be upheld by the Appellate Body.

3. The Panel Correctly Found that Mexico’s Tax Measures Are Not
Designed to Secure Compliance

60. Mexico’s next claim of error isthat the Panel erred in determining that Mexico’ s tax
measures are not designed to secure compliance within the meaning of Article XX(d). Mexico
makes several arguments in this regard, each of which should be rejected. The Panel correctly
found that Mexico’s tax measures are not designed to secure compliance with laws or
regulations. The Appellate Body should uphold the Panel’ s findings.

61. In making its findings, the Panel appropriately recalled the Appellate Body’ s findingsin
Korea — Beef that for a measure, otherwise inconsistent with the GATT 1994, to be provisionally
justified under Article XX(d) it must first be demonstrated that the measure is “designed to
‘secure compliance’ with laws or regulations that are themselves not inconsistent with some
provisions of the GATT 1994.”% The Panel additionally recalled the two elements the panel in
Korea — Beef found persuasive in concluding that the measure at issue in that dispute was
designed to secure compliance with Korean legidlation against deceptive practices. the measure
was put in place at atime when misrepresentation in the beef sector was widespread and the
measure appeared to reduce opportunities for misrepresentation.®’

62.  Similar to the approach in Korea — Beef, the Panel looked for an explanation from
Mexico as to how “its measures will make any significant contribution to securing compliance on
the part of the United States” with the NAFTA.® The Panel found that Mexico had not provided
such an explanation and had “claimed only that its tax measures had the effect of ‘ attracting the
attention’ of the United States.”® The Panel then noted that “attracting the attention of a
Member is not equivalent to securing compliance of that Member with alaw or regulation.”
The Panel reasoned that even if international countermeasures were potentially capable of
qualifying as measures designed to secure compliance, Mexico had “not established that its
measures contributed to securing compliance in the circumstances of this case.”**

8 Appellate Body Report, Korea — Beef, para. 157.
87 panel Report, paras. 8.182-183.

8 panel Report, para. 8.186.

8 panel Report, para. 8.186.

% panel Report, para. 8.186.

% panel Report, para. 8.186.
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63.  The Panel next recalled, based on its examination under Article I11 of the GATT 1994,
that the design and operation of Mexico’ s tax measures were such so as to afford protection to
domestic production. It noted that even Mexico had acknowledged that its tax measures were
intended to “rebalance the sugar market.” The Panel considered these findings to “further
undermine Mexico’s claim that, in the circumstances of this case, its measures are designed to
secure compliance with laws or regulations.” %

64. Mexico’ sfirst argument on appedl is that because the Panel’ s interpretation of “secure
compliance” with laws or regulationsis, in Mexico’s view, flawed so too areits findings as to
whether Mexico' s tax measures are designed to secure compliance with laws or regulations.*®

65.  Asexplained above, the Panel correctly concluded that the phrase “ secure compliance”
does not apply to measures designed to induce another Member to comply with obligations under
an international agreement. Mexico’'s argument is therefore without merit.

66. Mexico second argument is that the Panel should have focused on the “purpose” or
“objectives behind Mexico's measures’ and not on the “certainty regarding their effectiveness.”*
In Mexico’ s view, the uncertainty regarding the effectiveness of a measure should not be
considered when analyzing whether a measuresis “designed” to secure compliance with laws or
regulations. Mexico's arguments are incorrect.

67. First, the Panel did not require Mexico to show certainty as to its tax measures
effectiveness. The Panel simply, and appropriately, sought from Mexico some explanation as to
how its tax measures would contribute to securing compliance the NAFTA.* Asthe Panel
noted, Mexico did not provide that explanation and only asserted that its tax measures attracted
the attention of the United States. The Panel did not find this persuasive evidence that Mexico's
tax measures are designed to secure compliance.*® Mexico's arguments on appeal appear to be
little more than an attempt to take issue with the Panel’ s factual finding as to whether Mexico’'s
tax measures are designed to secure compliance.

68.  Second, thereisno basisfor Mexico's assertion that the Panel’ s analysis of the “design”
of Mexico’ s tax measures should have been on the “ purpose of” or the “objective behind” those
measures to the exclusion of any consideration as to the operation or effect of those measures.
For example, the panelsin Korea — Beef and Canada — Periodicals, as discussed bel ow, both
considered whether the measures at issue appeared to have an effect on compliance with the cited
laws or regulations. In addition, the Appellate Body explained in United States — Gambling

92
93
94
95
96

Panel Report, para. 8.189.

Mexico’s Appellant Submission, paras. 94-97.
Mexico’s Appellant Submission, paras. 99-100.
Panel Report, paras. 8.185-8.186.

Panel Report, para. 8.186.
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when determining whether a measure was “ necessary” to protect public morals under Article
X1V (a) of the GATS:

To be sure, aMember’ s characterization of a measure' s objectives and of the
effectiveness of its regulatory approach — as evidenced, for example, by texts of
statutes, legidative history, and pronouncements of government agencies or
officials—will be relevant in determining whether the measure is, objectively,
“necessary”. A panel isnot bound by these characterizations, however, and may
also find guidance in the structure and operation of the measure and in contrary
evidence proffered by the complaining party. In any event, a panel must, on the
basis of the evidence in the record, independently and objectively assess the
“necessity” of the measure before it.”’

69. But even if the Panel had focused solely on the stated objectives of Mexico’ s tax
measures, those objectives, inter alia by Mexico’s Congress and Supreme Court, are that they are
designed to protect Mexico’'s sugar industry.

70. Mexico’ sthird argument is that Panel wrongly found that measures with an “uncertain
outcome” are “a priori ingligible” as measures to secure compliance with laws or regulations.®
Mexico misconstrues the Panel’ sfindings. The Panel did not require certainty. Rather, as
discussed above, the Panel required some explanation from Mexico as to how its tax measures
would contribute to securing compliance with the NAFTA. Having received no such
explanation, the Panel found that Mexico had not established that its tax measures are designed
to secure compliance with alleged U.S. obligations under the NAFTA.

71. Asthe United States noted in its comments on the Panel’ sinterim report,™ the Panel’s
analysis on this point could have admittedly been clearer. The United States understands the
Panel’ s remarks that Mexico’'s “ countermeasures” are “inescapably uncertain”'® and “inherently
unpredictable,” *** however, as simply reflecting the Panel’ s characterization of the lack of any
evidence asto how Mexico’'stax measures are designed to contribute to U.S. compliance with
the NAFTA. These references did not impose arequirement that Mexico prove without a doubt
that its tax measures secure U.S. compliance with the NAFTA. Asthe Panel correctly found,
Mexico had not put forth any evidence that its tax measures were designed to contribute to U.S.
compliance with the NAFTA. Accordingly, it would have made little sense for the Panel to
create a “ certainty” requirement, as Mexico contendsiit did.'%

o7 Appellate Body Report, United States — Gambling, para. 304.
% Mexico Appellant Submission, paras. 104-105.

% U.s. Comments on the Panel’s Interim Report, para. 25.

190 panel Report, para. 8.185.

101 panel Report, para. 8.186.

102 Mexico Appellant Submission, para. 104-106.
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72. Mexico additionally argues that the Panel’ s analysis with respect to measures of
“uncertain outcome” “leads to results that are manifestly unreasonable.”'® In Mexico's view,
such arule would “impose an unreasonable burden upon WTO Members that seek to invoke
GATT Article XX(d)” and is not what the drafters intended. First, as explained above, the Panel
did not create a“certainty” requirement. Second, the United States agrees with Mexico: Article
XX(d) does not require the party invoking the defense to establish that its measure will, without a
doubt or with certainty, secure compliance with laws or regulations.*® It must nevertheless
provide some evidence that the measure is “designed” to secure such compliance. Mexico has
been unable to produce any such evidence.

73. Mexico aso takes issue with the Panel’ s discussion of the Appellate Body’ sreport in
United States — Gambling.'® As stated in its comments on the Panel’ s interim report, the United
States agreed that the Panel’ s discussion of Gambling is misplaced.’® The Panel had already
found, however, that Mexico’ s tax measures were not designed to secure compliance with the
NAFTA. The Panel’s discussion of Gambling is therefore unnecessary and not needed to uphold
the Panel’ s finding that Mexico’ s tax measures are not designed to secure compliance with laws
or regulations.

74. In connection with its argument that the Panel created a certainty requirement, Mexico
asserts that the Panel diminished Members' rights under the WTO Agreement in contravention of
Articles 3.2 and 19.1 of the DSU.’" Asthe Panel did not create the certainty requirement
Mexico contends, its ancillary argument that to do so isinconsistent with Articles3.2 and 19.1is
without merit.

75. Mexico’ s fourth argument is that the Panel’ s analysis of the design of Mexico’ s tax
measures renders Article XX(d) inutile. Mexico contends that the Panel found that Mexico’ s tax
measures were not designed to secure compliance with laws or regul ations because the Panel had
aready found that Mexico’ s tax measures were “ designed to afford protection to domestic
production” under ArticleI11. Mexico explainsthat such afinding renders the exception in
Article XX (d) meaningless as a measure found in breach of Article 11l could never qualify asa
measure designed to secure compliance under Article XX(d).

76. Mexico again misconstrues the Panel’ s findings. In particular, the Panel did not find that
Mexico’ s tax measures were not designed to secure compliance with laws or regulations because
they were designed to afford protection to Mexico’ s sugar industry. Indeed, the Panel had
aready found that Mexico' s tax measures were not designed to secure compliance with laws or
regulations because Mexico had failed to provide any evidence that those measures were
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Mexico Appellant Submission, para. 111.

See U.S. Comments on the Panel’s Interim Report, para. 21.

Mexico Appellant Submission, paras. 107-109.

U.S. Comments on the Panel’s Interim Report, para. 25.

Mexico Appellant Submission, paras. 16, 110, 116; see also M exico Notice of Appeal, para. 5.
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designed to secure compliance with laws or regulations.’® Rather, the Panel, having found no
evidence that Mexico’ s tax measures were designed to secure compliance, noted that it had found
evidence that Mexico’ s tax measures were designed to afford protection to Mexican domestic
production and that this “serve[d] to further undermine ... that ...its tax measures are designed to
secure compliance.”'® The United States recalls that Mexico has not appealed the Panel’s
factual finding that the “design and operation of the soft drink tax and the distribution tax
indicate that they afford protection to Mexican production of cane sugar” and that such protection
is“an intentional objective’ of Mexico’s tax measures.'*°

77. Further, Mexico appears to be under the mistaken impression that a panel’ s examination
of whether ameasures is designed to secure compliance with laws or regulations must ignore its
other factual findings and be based solely on the assertion of the party who has raised the Article
XX(d) defense as to the measure’ s design. In thisregard, Mexico’ s reliance on United States —
Gasolineis misplaced. The issue in Gasoline was whether the reference in Article XX’ s chapeau
to “discrimination” was to the same type of discrimination prohibited under Articlelll:4. Inthe
Appellate Body’ s view, it was not. To find a measure constituted “arbitrary or unjustifiable
discrimination” under the chapeau required evidence above and beyond that used to establish that
discrimination existed for purposes of establishing a breach of Article I11:4."* Gasoline does not
stand for the proposition that the Panel should have ignored its earlier factual findings regarding
the “design, the architecture, and the revealing structure” of Mexico's tax measures.™* Nor does
it stand for the proposition that the Panel should have applied some different “standard” or
analytical “parameters’ to understand what Mexico's tax measures are designed to do. When
the Panel examined Mexico's tax measures, it found evidence that Mexico’ s tax measures are
designed to afford protection to domestic production; it did not find any evidence that Mexico’'s
tax measures are designed to contribute to compliance. The Panel appropriately did not find
persuasive Mexico' s contention that its tax measures are designed not to afford protection to its
sugar industry but to secure compliance with the NAFTA.

78.  The United States offers two other points supporting the Panel’ s finding that Mexico had
not established that its tax measures are designed to secure compliance with the NAFTA. First,
although Mexico contends that its tax measures are designed to “ secure compliance with laws or
regulations,” Mexico cannot explain how a 20 percent tax on soft drinks made with non-cane

198 panel Report, para. 8.186.
199 panel Report, para. 8.189.
110 Panel Report, paras. 8.86, 8.91.

1L Appellate Body Report, United States — Gasoline, p. 30; The Appellate Body further explained its
findings on thisissue in United States — Shrimp: “Aswe stated in United States — Gasoline, the nature and quality of
this discrimination is different from the discrimination in the treatment of products which was already found to be
inconsistent with one of the substantive obligations of the GATT 1994, such as Articles |, Ill or X1.”.Appellate Body
Report, United States — Shrimp, para. 150.

12 pbanel Report, para. 8.85.
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sugar sweeteners contributes to compliance with the NAFTA.™® (In fact, that tax would appear
to detract from compliance with the NAFTA, asthe NAFTA has incorporated Article 111 by
reference and, therefore, prohibits the same type of discriminatory treatment found in this
dispute.)™* Rather, Mexico explainsthat its tax measures “initiate [a] process leading to
compliance with” the NAFTA by putting “economic pressure” on the United States that “ can
have effects over time.” Mexico argues that “the effects of measures at issue have contributed to
securing compliance ...by changing the dynamic of the NAFTA dispute and forcing the United
States to pay attention to Mexico’s grievances.”

79. Mexico’ s description of how itstax measures “ secure compliance” is unlike any other
measure found to fall under Article XX(d). Unlike Mexico's tax measures, those measures have
themselves been designed to contribute to compliance by requiring or prohibiting some other
action that improves or advances compliance with laws or regulations. In Korea — Beef, for
example, the panel found that there was a widespread problem of misrepresentation of the origin
of beef and that the measure at issue — which required domestic and foreign beef to be sold in
separate stores — tended to reduce such misrepresentation.*® Similarly, in Gambling, the panel
explained how the challenged measures (Wire Act, Travel Act and the Illegal Gambling Business
Act) contributed to compliance with the Racketeer Influenced and Corrupt Organizations (RICO)
statue — a measure against organized crime:

Given that the Wire Act prohibits suppliers of betting and wagering services from
using awire communication facility for, inter alia, the transmission in interstate
or foreign commerce of bets or wagers, we consider that it assistsin enforcing, at
least in part, the RICO statute. In particular, it helpsto curb organized crime
operations that might rely upon the use of wire communication technologies for
the supply of gambling and betting services across state and international borders.
Therefore, we find that the Wire Act "secures compliance” with the RICO statute.

The Travel Act prohibits the supply of gambling services through mail or "any
facility" ininterstate or foreign commerce. We consider that this Act assistsin
enforcing, at least in part, the RICO statute. In particular, it helpsto curb
organized crime operations that might rely upon the use of mail or other
"facilities’ for gambling across state and international borders. Thus, we find that
the Travel Act "secures compliance”" with the RICO statute.

13 see U.S. Oral Statement at the Second M eeting of the Panel, para.16.

140 fact, M exico appears to concede that its tax measures are inconsistent with the NAFTA. It statesin
its Appellant Submission: “...GATT 1994 Article Il is expressly incorporated in NAFTA Article 301. Therefore, a
decision to impose the tax at issue was thus a decision to suspend the operation of NAFTA Article 301...” Mexico
Appellant Submission, para. 53.

15 Mexico Appellant Submission, paras. 166-167; see also id. para. 145.

116 Panel Report, Korea — Beef, para. 658.
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Finally, we find that the Illegal Gambling Business Act assists in enforcing the
RICO statute because it prohibits conducting, financing, managing, supervising,
directing or owning all or part of an "illegal gambling business", which may have
links to organized crime.**

80.  Onthe other hand, when the measure itself is not designed to contribute to compliance
with laws or regulations it does not qualify as a measure designed to “ secure compliance” with
those laws or regulations. In Canada — Periodicals, for example, the panel examined a measure
that essentially banned the importation of foreign periodicals (Tariff Code 9958). Canada argued
that measure was designed to secure compliance with certain tax provisions prescribing rules on
tax deductions for advertisements in domestic periodicals (Section 19 of the Income Tax Act).
The panel rejected Canada’ s defense because the measure itself was designed to contribute to
compliance with laws or regulations:

Tariff Code 9958 cannot be regarded as an enforcement measure for Section 19 of
the Income Tax Act. Itistruethat if agovernment bansimports of foreign
periodicals with advertisements directed at the domestic market, as does Canada
in the present case, the possibility of non-compliance with atax provision
granting tax deductions for expenses incurred for advertisements in domestic
periodicals will be greatly reduced. It would seem almost impossible for an
enterprise to place an advertisement in aforeign periodical because there would
be virtualy no foreign periodical available in which to placeit. Thus, there would
be no way for the enterprise legally to claim atax deduction therefor. However,
that isan incidental effect of a separate measure distinct (even though it may share
the same policy objective) from the tax provision which is designed to give an
incentive for placing advertisements in Canadian, as opposed to foreign,
periodicals. We thusfind that Tariff Code 9958 does not "secure compliance”
with Section 19 of the Income Tax Act.™®

Thus, in Periodicalsit was not enough that the measure and “laws or regulations” at issue were
linked through a common objective. Rather, the panel in Periodicals considered that the measure
for which the Article XX(d) defenseis claimed has to have an effect — that is not an incidental
effect —on the law or regulation it supposedly enforces.

81l.  Thepresent disputeisnot unlike the situation in Periodicals. In the present dispute,
Mexico's tax measures discriminate against the use of imported sweetenersin Mexican soft
drinks and other beverages. The effect of that discrimination isto effectively prohibit the use of
imported HFCS in Mexican soft drinks and to dramatically reduce U.S. exports of HFCS to
Mexico. That effect itself has no effect on the “laws or regulations’ —in this case, U.S.
obligations under the NAFTA —that Mexico seeksto enforce. That Mexico’'s tax measures

17 panel Report, United States — Gambling, paras. 6.554-6.556.

118 Panel Report, Canada — Periodicals, para. 5.10.
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might as an incidental effect “attract the attention” of the United Statesis not sufficient to
consider these measures ones designed to “ secure compliance” with the NAFTA.

82.  The second point supporting the Panel’ s conclusion that Mexico's tax measures are not
designed to secure compliance with laws are regulations is that Mexico’ s tax measures cannot
contribute to U.S. compliance with the NAFTA because the United Statesisalready in
compliance with the NAFTA and was in compliance with the NAFTA at the time Mexico
imposed its tax measures. That Mexico disagrees, does not convert its allegations that the
United States is not in compliance with the NAFTA into a breach of that agreement.

83. Mexico cites two aleged breaches of the NAFTA: a breach concerning obligations on
market access terms for sugar and a breach concerning obligations on dispute settlement
procedures.**® Mexico is unable to sustain that either of these breachesin fact exist. In fact, with
respect to the former, Mexico agrees that there is a genuine dispute over the precise obligations
the United States owes Mexico under the NAFTA.*® AsMexico explains with respect to
NAFTA’s sugar provisions:

Mexico's position is (and has been) that it had the right to export the total amount
of its sugar surplus; the position of the United States is that Mexico could only do
so up to amaximum limit of 250 thousand metric tonnes. The Parties also differed
in respect of the methodology used to calculate the surplus.*#*

84. With respect to obligations concerning dispute settlement procedures, Mexico is unable
to even identify the nature of the alleged breach. Although Mexico gives the impression that
NAFTA'’s dispute settlement provisions provide authority for the relevant section of the NAFTA
Secretariat to appoint panelists — similar to the WTO Director Generals' authority to appoint
WTO panelists— NAFTA’s dispute settlement provisions do not in fact provide such authority.?
What Mexico appears to be doing is conflating what it perceives as shortcomings of the
NAFTA'’s dispute settlement provisions with allegations that the United States has breached
those provisions. In any event, asthe United States explained before the Panel, the United
States believesit isin full compliance with its obligations under NAFTA’s dispute settlement
mechanism.

85. Thequestionsraised by Mexico' s Article XX(d) defense as to whether the United States
isor isnot in compliance with its NAFTA obligations further highlight the reasons why
Mexico’s Article XX (d) defense is untenable and why Article XX (d) does not cover measures to
secure compliance with obligations under an international agreement. Thereis no way for a
panel or the Appellate Body to find a measure is “necessary to secure compliance” with
obligations under an international agreement, unlessit were first to determine what the

19 Mexico Appellant Submission, paras. 3-4, 21-24.

120 See, e.g., Mexico Closing Statement at the First M eeting of the Panel, p. 1 (WTO English translation).
121 Mexico Appellant Submission, para. 25.

12 seeu.s. Response to Panel Question 64, para. 79.
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agreement’ s obligations were and whether the Member against whom the measure was taken was
not in compliance with those obligations.*”®* However, this would effectively convert WTO
dispute settlement into aforum of general dispute resolution for all international agreements.**

86. Mexico apparently shares the U.S. concern in thisregard asit clearly stated to the Panel
that it had “no jurisdiction to decide whether the United States has complied with its market
access commitments [under the NAFTA].”*® Y et, Mexico cannot avoid the fact that, in order for
the Panel to have determined that its tax measures were necessary to secure U.S. compliance with
the NAFTA, the Panel would first have needed to examine what the NAFTA requires and
whether the United States has complied with those obligations.

87. Mexico’' s arguments to the contrary simply asked the Panel, and now ask the Appellate
Body, to approve areading of Article XX (d) that essentially allows the mere allegation of a
breach of anon-WTO agreement to provide the basis for suspending concessions under the WTO
Agreement. This cannot be what Article X X(d) was intended to provide.

88. In sum, Mexico cannot sustain the position that its tax measures are designed to “ secure
compliance” with the NAFTA — either with respect to market access for sugar or dispute
settlement procedures — asthereis no evidence asto any lack of compliance with the NAFTA
and, consequently, no situation of non-compliance that its tax measures might be designed to
correct. Rather all that exists are Mexico’s allegations that a breach exists. And it iswith this
mere allegation that Mexico asks the WTO to sanction its imposition of atax measures which
Mexico does not even contest are in breach of its WTO obligations.

4. Completing the Panel’s Analysis

89. Because the Panel had already concluded that Mexico’ s tax measures were not designed
“to secure compliance with laws or regulations” it declined to consider whether its tax measures
were “necessary” to that end or whether Mexico’ s tax measures were consistent with Article
XX's chapeau. Mexico contends the Panel erred in not considering whether Mexico’ s tax
measures were “ necessary” ¢ and asks the Appellate Body to complete the Panel’ s analysisin the

12 ys. Opening Statement at the Second M eeting of the Panel, para. 7; U.S. Closing Statement at the
Second M eeting of the Panel, para. 7; U.S. Response to Panel Question 64, para. 36.

124 seeu.s. Opening Statement at the Second M eeting of the Panel, para. 7; U.S. Response to Panel
Question 64, paras. 36-37.

125 Mexico Opening Statement at the Second M eeting of the Panel, para. 33.

126 1 this regard, the United States points out that having found M exico's tax measures are not designed to
secure compliance with laws or regulations, the Panel had no obligation to consider whether those measures were
"necessary." The Panel rightly exercised judicial economy in this respect. Mexico, other than to aver the Panel
erred in not considering M exico's "necessary” arguments, does not appear to contest the Panel's resort to judicial
economy in thisregard. See Mexico Appellant Submission, para. 137. Accordingly, the United States does not
pursue the issue further in this submission.
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event that it reverses the Panel and agrees with Mexico that its tax measures are designed to
secure compliance with laws or regul ations.*?’

90. AstheUnited States has maintained, the Panel correctly found that Mexico' s tax
measures are not designed to secure compliance with laws or regulations. Therefore,
examination of whether Mexico' s tax measures are “necessary” or consistent with the chapeau is
unnecessary. The Panel was correct in reaching this conclusion. In the event the Appellate Body
should nonethel ess analyze whether Mexico’ s tax measures are “necessary” or consistent with
the chapeau, the United States provides the following rebuttal of the arguments set out in
Mexico's appellant submission.

) Mexico's Tax M easures Are Not “ Necessary” To Secure
Compliance

91.  With respect to whether its tax measures are necessary, Mexico argues that its tax
measures are necessary to secure compliance with laws or regulations because, in its view, its tax
measures at |east make a contribution toward compliance and no alternative measure is available
to achieve U.S. compliance with the NAFTA. According to Mexico, “to the extent that there are
no reasonabl e alternatives to achieve its legitimate objective, one must conclude that such
measure is “necessary” within the meaning of Article XX.”*# Mexico misstates what is required
to establish that a measure is “ necessary” under Article XX(d). The Appellate Body should
reject Mexico’'s arguments and find that Mexico’ s tax measures are not “necessary” within the
meaning of Article XX(d).

92. First, the ordinary meaning of “necessary” is something that “that cannot be dispensed
with or done without, requisite, essential, needful.”** Examining this word in Korea — Beef, the
Appellate Body explained: “[a]sused in Article XX(d), the term ‘necessary’ refers ... to arange
of degrees of necessity” with a“‘ necessary” measure ...located significantly closer to the pole of
‘indispensable’ than to the opposite pole of simply ‘making a contribution to’.”**° Contrary to
Mexico' s assertion, a measure that merely contributes to compliance does not qualify asa
measure that is “necessary.” Therefore, even assuming for the moment that Mexico’ s tax
measures make a contribution to compliance with laws or regulations, Mexico must establish
more than a mere contribution to meet its burden of establishing that its tax measures are
“necessary” under Article XX. As explained above, Mexico has not even established that its tax
measures make any contribution to compliance, and, therefore, cannot sustain its claim that its
tax measures are “ necessary” within the meaning of Article XX(d).

93.  Second, Mexico has been unable to explain why, having negotiated and agreed to a
specific mechanism to address any alleged breaches of the NAFTA, it would be “necessary” to

127 Mexico Appellant Submission, paras. 137-138, 168..

128 Mexico Appellant Submission, para. 140.
129 New Shorter Oxford English Dictionary, p. 1895.
130 Appellate Body Report, Korea — Beef, para. 161.
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take measures outside that mechanism. Presumably Mexico negotiated what it considered to be
the “necessary” means to address any inconsistency with the NAFTA. Mexico did not consider it
“necessary” to provide in addition ameans for aNAFTA Party to independently apply WTO (and
NAFTA) inconsistent measures whenever that Party believed another Party to be in breach.
Thereis no basis for Mexico now to claim that a different approach to perceived NAFTA
problemsis “necessary.”

94.  Third, while the existence of reasonably available alternative may be evidence that the
measure in dispute is not “necessary,” the absence of such alternatives alone does not make the
measure “necessary.” Rather, as the Appellate Body has explained, examination of the existence
of areasonably available aternative measure is an analytical tool to understand the necessity of a
measure. |f the complaining party is ableto identify areasonably available aternative to the
measure at issue that would be consistent with the GATT 1994 and the responding party is not
able to explain why that measure is not in fact areasonably available aternative, thisis evidence
that the measure in dispute may not be “ necessary.”***

95.  What Mexico argues here, however, is that because the United States has not identified a
reasonably available alternative, its tax measures must be “necessary.” Mexico turnsits burden of
proof onitshead. Even if the United States said nothing in response to Mexico's claim that its
tax measures are necessary, Mexico would still have to establish a prima facie case that its tax
measures are necessary to secure compliance with laws or regulations. Mexico has not done this
and, therefore, cannot sustain its Article XX (d) defense. Furthermore, as explained below, the
United States has identified reasonably available alternatives.

96. Mexico aso contends that because compliance with the NAFTA is an “important

interest” itstax measures are “ necessary” to secure compliance with laws or regulations. Mexico
again misconstrues Article XX (d). While Mexico correctly identifies the interest alegedly
served by the measure as afactor, it ignores the other factors the Appellate Body has identified
that must be weighed and balanced with this factor to determine if a measuresis “ necessary”
under Article XX(d). Specifically, the Appellate Body explained in Korea — Beef:

[D]etermination of whether a measure, which is not “indispensable’, may
nevertheless be “ necessary” within the contemplation of Article XX(d), involves
in every case a process of weighing and balancing a series of factors which
prominently include the contribution made by the compliance measure to the
enforcement of the law or regulation at issue, the importance of the common
interests or values protected by that law or regulation, and the accompanying
impact of the law or regulation on imports or exports.

97.  Asexplained above, Mexico's tax measures do not contribute to compliance with the
NAFTA. Moreover, asthe United States explained before the Panel, the impact of Mexico’ s tax

131 See, e.g., Appellate Body Report, Korea — Beef, para. 182.
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measures was to essentially prohibit the use of imported HFCS in Mexican soft drinks and other
beverages and to reduce import volumes to barely six percent of their pre-tax volumes.**
Furthermore, although Mexico argues its tax measures are “ necessary” to secure U.S. compliance
with the NAFTA, Mexico's tax measures affect not only U.S. exports of HFCS but exports of
HFCS from any WTO Member. It isdifficult to understand how discriminating against imports
from potentially every WTO Member is“ necessary” to secure U.S. compliance with obligations
under the NAFTA.

98.  With respect to the interests protected by the law or regulations, Mexico contends that
compliance with the NAFTA is an important interest. The United States does not disagree.
However, that important interest does not make up for the fact that Mexico's tax measures do not
contribute to protecting that interest. The United States further recalls that Mexico’ stax
measures themselves appear inconsistent with the NAFTA and, in its appellant submission,
Mexico appears to concede as much.** The United States findsiit difficult to understand how
measures that are themselves inconsistent with the NAFTA contribute to protecting the important
interest of NAFTA compliance.

99.  Accordingly, it appears that none of the factors under the weighing and balancing
approach set forth by the Appellate Body favor Mexico’s contention that its tax measures are
“necessary” to secure compliance with laws or regulations.

100. Mexico additionally argues, that a measure does not have to actually achieve compliance
to be deemed “necessary” to securing compliance and that, in any event, it was the Panel that
“has deprived Mexico of the possibility of [its tax measures] achieving [their] objective.”*** As
the United States has stated above, what is relevant to the inquiry of whether ameasureis
“necessary” to secure complianceisinter alia the contribution the measure makes to securing
compliance. Mexico, however, has not met its burden of demonstrating that its tax measures
make any contribution to compliance with the NAFTA (and thus the Panel has not “ deprived”
Mexico of apossibility that was not there). In thisregard and in connection with its “necessary”
arguments, Mexico cites a press report quoting the president of the Mexican National Chamber
of the Sugar and Alcohol Industries as stating: “Thanks to the tax, they [American sugar and
corn growers, sugar refiners, and HFCS producers] are sitting at the negotiating table. .. Without
the tax, they would not even answer the telephone.”** Thisis hardly evidence that Mexico' s tax
measures have contributed to U.S. compliance with the NAFTA and, in any event, is the reported
opinion of asingle individual (who represents the industry benefitting from Mexico’ s tax
measures) about the actions of private parties.

182 U.S. First Written Submission, paras. 23, 25; Exhibit US-8 (consumption of HFCS); Exhibit US-11
(imports of HFCS).

133 Mexico Appellant Submission, para. 53.
13 Mexico Appellant Submission, paras. 156-158.
135 Mexico Appellant Submission, para. 145.
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101. Asfor reasonably available alternatives, it isimportant to keep in mind what Mexico
argues isthe effect of itstax measures: attracting the attention of the United States with theaim
“over time” of “inducing” U.S. compliance with Mexico's view of what the NAFTA requires.**®
The United States notes that there are any variety of actions Mexico could have pursued to attract
the attention of the United States. For example, diplomatic means exist under the NAFTA for
Mexico to pursue its concerns regarding bilateral sweeteners trade, including periodic meetings
at official and ministerial level. Mexico has, in fact, pursued and is currently pursuing these
means. In addition, the sweeteners industries of both countries have pursued unofficial
discussionsin support of a mutually acceptable solution for bilateral sweetenerstrade, and these
discussions continue. Mexico's suggestion that it was only after it imposed its tax measures that
United States started to “pay attention to Mexico’s grievances” isincorrect.”® The United States
had been engaging with Mexico regarding both Parties' concerns on U.S.-Mexico sweeteners
trade long before Mexico imposed its tax measures.**®

(i)  TheAppellate Body Should Reect Mexico's Effortsto
Introduce New Evidence on the “ Necessity” of its Tax
M easur es

102. Inthe context of its“necessity” argument, Mexico cites in paragraphs 160 and 161 of its
Appellant Submission recent announcements by the United States and Mexico to provide market
access for Mexican sugar and U.S. HFCS respectively, and aletter from U.S. Ambassador Rob
Portman to U.S. Senator Tom Harkin mentioning these announcements. Mexico argues that
these announcements are evidence that Mexico’ stax measures “ are having [their] desired
effect.”

103. The"evidence’” Mexico cites, however, was not in existence at the time of the panel
proceeding and could not have been considered by the Panel. Accordingly, thisevidenceis
simply irrelevant to this appeal. Article 17.6 provides: “An appeal shall be limited to issues of
law covered in the panel report and legal interpretations developed by the panel.” Asthe
Appellate Body has explained, Article 17.6 “manifestly precludes’ the Appellate Body from
evaluating new facts that were not before the Panel and were not considered by the Panel.**
Accordingly, the Appellate Body should not consider this new evidence cited by Mexico.

136
137
138
139
140

See, e.g., Mexico Appellant Submission, para. 166.

E.g. Mexico Appellant Submission, paras. 42 and 157.

See, e.g., U.S. Closing Statement at the First M eeting of the Panel, para. 11.

Mexico Appellant Submission, paras. 159-162.

Appellate Body Report, Canada — Aircraft, para. 211; see also id. para. 210 (concluding that an
argument by Brazil was made for the first time on appeal because Brazil did not identify any submission to the Panel
in which the argument was made); Appellate Body Report, US — Offset Act (Byrd Amendment), para. 222 (finding
that certain documents referred to in a U.S. submission were not part of the Panel record and constitute new
evidence, even if they are available on the public record; further finding that for these reasons, the Appellate Body is
precluded from taking these documents into account in deciding that appeal); see also Appellate Body Report, US -
Softwood Lumber V, para. 9 (agreeing that information regarding an event occurring after conclusion of the Panel
proceeding constituted new factual evidence and, pursuant to Article 17.6, fell outside the scope of the appeal).
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104. The United States points out, however, that Mexico's discussion of this evidence
misrepresents the facts. Mexico wrongly asserts that Mexico’ s tax measures precipitated the
announced market openings, when what precipitated the U.S. announcement was nothing more
than the continued U.S. commitment to adhere to its NAFTA commitments. AsMexico
explained, in the view of the United States, the NAFTA providesthat if Mexico isa " net surplus
producer” of sugar it may ship the amount of that surplus up to 250,000 MT to the United States
duty-free.** Last year, the United States calculated, as it does every year, whether Mexico could
be projected to be a net surplus producer. Those calcul ations showed that for fiscal year 2006,
Mexico was projected to be a net surplus producer of at least 250,000 metric tons. The results of
this calculation were not surprising as Mexico had record sugar production in 2005. Therefore,
in accordance with its NAFTA commitment, the United States allocated Mexico a duty-free
guota for 250,000 metric tons of sugar.

105. Inthisregard, the United States recalls that in Mexico’s view the NAFTA requires the
United States to accept the entirety of Mexico’'s surplus sugar production to the United States
without a 250,000 metric ton ceiling. Thus, even on its own terms, Mexico’ s argument that its
tax measures have contributed to compliance with Mexico’s view of NAFTA requirements is not
supported by the U.S. announcement.

(iiil)  Mexico's Tax Measures Do Not Pass Muster Under Article XX's
Chapeau

106. Mexico contends that its tax measures meet the elements of the chapeau to Article XX as
they do not constitute “arbitrary or unjustifiable discrimination” or a“disguised restriction on
trade.” Mexico's assertion isincorrect.

107. To support its contention that its tax measures do not constitute arbitrary or unjustifiable
discrimination, Mexico relies on the Appellate Body’ s findings in United States — Shrimp.
Mexico asserts:

The parallels with the instant case are obvious:

. the United States made market access commitments for Mexican
sugar in the NAFTA, asubject that falls outside of the WTO
agreements (although expressly permitted by Article XXI1V of the
GATT 1994);

. a disagreement arose as to the nature of those commitments;

141 Mexico Appellant Submission, para. 26.



Mexico — Tax Measures on Soft Drinks U.S. Appellee Submission
and Other Beverages (A B-2005-10) January 6, 2006 — Page 32

. Mexico constantly sought aresolution of the disagreement,
including through its request for the establishment of the NAFTA
Panel and numerous efforts to achieve a negotiated solution;

. the United States refused to submit to the Panel proceedings and
bilateral negotiations have proved fruitless; and

. therefore, the United States has essentially blocked Mexico's ability
to have its grievance resolved.'*

108. Mexico's"“parallels’ between United Sates — Shrimp and the present dispute, however,
fail from the outset. Although the Appellate Body in Shrimp looked to the Inter-American
Convention as (i) evidence of areasonably available aternative for the protection of seaturtles
and, (ii) evidence that the United States had pursued this alternative with some Members and not
others, Shrimp did not concern a“ disagreement ... as to the nature of [any] commitments” under
the Inter-American Convention, and an alleged breach of the Inter-American Convention was not
asserted as justification for the measuresin dispute.

109. Further, in Shrimp the Appellate Body found that the measure at issue was applied in a
manner resulting in arbitrary and unjustifiable discrimination inter alia because, prior to
imposing its ban, the United States had engaged in negotiations with some exporting countries
(leading to the Inter-American Convention), but had not engaged in negotiations on a solution to
the protection of seaturtles with the complaining parties affected by the import ban. The
Appellate Body considered it arbitrary and unjustifiable to negotiate with only some countries but
to impose the ban on all of them.**®

110. Mexico argues its tax measures do not constitute a “ disguised restriction on international
trade,” Mexico because its tax measures are transparent and were published and that the United
States “knows perfectly well” that they were “motivated by” the NAFTA dispute.*** Contrary to
Mexico's contention the mere fact that the measure at issue is“transparent” or published does
not mean it is not a“disguised restriction on trade.” For example, in United States — Shrimp the
measure at issue was also published, yet still found to constitute a “ disguised restriction on
trade.”'* Likewise, whether the United States knows or does not know the motivation for
Mexico' s tax measures does not render them not a “disguised restriction on trade.” In any event,
from what the United States has read outside Mexico’ s submissions in these proceedings — for

142 Mexico Appellant Submission, para. 180.

143 Appellate Body Report, United States — Shrimp 21.5, paras. 122-123 (summarizing its early findings),
128.

144 Mexico Appellant Submission, para. 183.
145 See, e.g., Panel Report, United States — Shrimp, para. 2.6.
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example, the statements by Mexico's Congress and Supreme Court — it appears to the United
States that Mexico’ s tax measures are motivated by a desire to protect Mexico's sugar industry.**

111. Mexico also assertsthat itstax measures do not constitute “arbitrary or unjustifiable
discrimination” or a“disguised restriction on trade” because its tax measures are “international
countermeasures.” **” Mexico cites no support for the proposition that measures ostensibly taken
as “international countermeasures’ cannot constitute “arbitrary or unjustifiable discrimination.”
The United States fails to see how Mexico's mere characterization of its tax measures as
“international countermeasures’ immunizes them from constituting “arbitrary or unjustifiable
discrimination” or a“disguised restriction on trade” under Article XX of the GATT 1994.

112. Mexico cites no other evidence to support its contention that its tax measures do not
constitute “arbitrary or unjustifiable discrimination” or a“disguised restriction international
trade.” AsMexico’'s cited reasons do not support its contention, Mexico has failed to establish
that its tax measures —which in any event are not provisionaly justified under Article XX(d) —
satisfy the requirements of Article XX’s chapeau. Having failed to do so, Mexico cannot meet
its burden of proof with respect to its Article XX affirmative defense.

113.  Further to the above points, the United States recalls its discussion of the issue before
the Panel. Before the Panel, the United States explained that Article XX’ s chapeau generally
worksto prevent the abuse of the exceptions of Article XX by providing that measures falling
within one of its paragraphs must not be applied in a manner that constitutes “a means of
arbitrary or unjustifiable discrimination between countries’ or a*“ disguised restriction on
international trade.” The Appellate Body has explained:

The chapeau is animated by the principle that while the exceptions of Article XX
may be invoked as a matter of legal right, they should not be so applied asto
frustrate or defeat the legal obligations of the holder of the right under the
substantive rules of the General Agreement. If those exceptions are not to be
abused or misused, in other words, the measures falling within the particular
exceptions must be applied reasonably, with due regard both to the legal duties of
the party claiming the exception and the legal rights of the other parties
concerned.” 8

In other words, the chapeau to Article XX servesto protect against abusive invocations of the
exceptions set out in paragraphs (@) through (j) by assuring that a Member’ s legal right to invoke
an Article XX defense is balanced against its obligations to adhere to the GATT’ s substantive
provisions

146 U.S. First Written Submission, paras. 49, 51-53; Panel Report, paras. 8.92-8.94.
147 Mexico Appellant Submission, paras. 181-182.
148 US - Gasoline, AB Report, p. 22.
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114. Despite these explanations, what Mexico essentially asks the Appellate Body to find is
that its tax measures are not a“ disguised restriction on trade” because Mexico has been
transparent about the fact that its tax measures are designed to restrict HFCS imports from the
United States. The United States finds it difficult to accept that a Member might avoid a finding
that its measure constitutes a “ disguised restriction on international trade” by merely being
“transparent” about the measure’ s trade restrictive intent. Moreover, Mexico's argument ignores
that the chapeau’ s reference to a“disguised” restriction on international trade assumes that the
measure for which the Article XX defense has been asserted does not have as its core function
the restriction of trade, but rather, e.g., the protection of public morals, the conservation of
exhaustible natural resources or securing compliance with GATT-consistent laws or regulations.
Here, however, Mexico admits, and the Panel found, that the purpose and effect of its tax
measures are to restrict HFCS imports from the United States.

B. Mexico's Claimsof Error Under DSU Article 11 Are Without Merit

115. Inadditionto its allegations of legal error with respect to the Panel’ s findings that its tax
measures are not “designed to secure compliance with laws or regulations,” Mexico claims the
Panel breached its duty under Article 11 of the DSU to make “an objective assessment of the
matter” (1) with respect to its conclusion that Mexico’ s tax measures do not contribute to
compliance with laws or regulations'® and (2) with respect to Mexico’s “request for
determinations of fact, status and relevance of the NAFTA dispute.” *** Mexico's claims should
be rgjected. The Panel made an objective assessment of the matter in both respects and (1)
correctly found that the record evidence did not support a finding that Mexico’ s tax measures
contribute to securing compliance and (2) correctly declined Mexico’ s request for determinations
on the fact, status and relevance of the NAFTA dispute.

116. The Appellate Body explained in US- Carbon Steel and Canada - Wheat Exports and
Grain Imports that:

Article 11 requires panels to take account of the evidence put
before them and forbids them to wilfully disregard or distort such
evidence.™ Nor may panels make affirmative findings that lack a
basisin the evidence contained in the panel record.™®®  Provided
that panels' actions remain within these parameters, however, we
have said that “it is generally within the discretion of the Panel to
decide which evidence it chooses to utilize in making findings”’,

149 Mexico Appellant Submission, paras. 163-167 (citing the Panel’s fact finding in paragraph 8.186 of the
Panel’s report)..

130 Mexico's Article 11 claim with respect to its request for determinations of fact, status and relevance of
the NAFTA dispute appears in its Notice of Appeal but not in its A ppellant Submission. See M exico Notice of
Appeal, para. 4.

151 Appellate Body Report, EC - Hormones, para. 133 (citation in original).

152 Appellate Body Report, US - Wheat Gluten, paras. 161-162 (citation in original).
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and, on appeal, we “will not interfere lightly with apanel’s
exercise of its discretion” ™

The Appellate Body has further explained that a finding of inconsistency under Article 11 cannot
be based merely upon the conclusion that the Appellate Body might have reached a different
conclusion than that reached by the Panel: rather, the Appellate Body “must be satisfied that the
panel has exceeded the bounds of its discretion, as atrier of facts, in the appreciation of the
evidence.” ™

117. Mexico'sArticle 11 arguments do not meet the requirements for establishing that the
Panel breached its obligation to make an “ objective assessment of the matter” either with respect
to its conclusion that Mexico had not substantiated its contention that its tax measures contribute
to compliance with U.S. obligations under the NAFTA or with respect to the Panel’ s decision not
to make the factual findings requested by Mexico with respect to the NAFTA dispute.

118. Beginning with the former, Mexico contends that the Panel “ignored” both its arguments
and evidence. In particular, Mexico asserts that the Panel ignored its argument and supporting
evidence that “in order to secure United States' compliance with its NAFTA obligations, Mexico
had to first initiate the process leading to such compliance and that achieving the objectives
sought by the countermeasure can take time,” and that that demonstrated that its tax measures
have contributed to securing U.S. compliance with the NAFTA.™>>  The Panel Report shows,
however, that the Panel considered this argument®*® and Mexico does not cite any evidence or
arguments that the Panel failed to consider.”’ Inthisregard, Mexico's Article 11 argument
appears to be no more than areiteration of itslegal arguments that its tax measures are designed
to “secure compliance” because they are designed to “induce” or “pressure”’ the United States to
comply with Mexico’s view of what the NAFTA requires, and that the Panel erred in finding to
the contrary. Thus, the legal errorsthey assert relate to the interpretation of Article XX, and do
not support a conclusion that the Panel breached Article 11. Moreover, for the reasons described
above, however, the Panel did not err on thisissue.

153 Appellate Body Report, US - Carbon Steel, at para. 142; passage cited in Appellate Body Report,
Canada - Wheat Exports and Grain Imports, para. 181; see also Appellate Body Report, EC - Hormones, para. 133
(noting that while deliberate disregard of evidence can constitute reversible error, such disregard implies “not simply
an error of judgment in the appreciation of evidence but rather an egregious error that calls into question the good
faith of the panel”); Appellate Body Report, Dominican Republic - Importation and Sale of Cigarettes, para. 125.
(“[T]here is no obligation upon a panel to consider each and every argument put forward by the parties in support of
their respective cases, so long as it completes an objective assessment of the matter before it, in accordance with
Article 11 of the DSU.”).

154 Appellate Body Report, US - Wheat Gluten, para. 151

135 Mexico Appellant Submission, paras. 166-167.

1% panel Report, para. 8.186; see also para. 8.170 (citing M exico’s submissions to the Panel making the
points that M exico’s tax measures contribute to compliance because they initiate a process that over time will induce
U.S. compliance with the NAFTA)..

157 Mexico Appellant Submission, paras. 166-167.
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119. Mexico'ssecond Article 11 claim of error isthat the Panel “failed to make an objective
assessment of the matter before it, including the facts of the case, inconsistently with its
obligation under Article 11 of the DSU, with respect to Mexico's request for determinations of
fact, status and relevance of the NAFTA dispute between the parties.”**® Although Mexico
includes this claim of error in its Notice of Appeal, Mexico does not address thisissuein its
Appellate Submission,™ and should be deemed to have abandoned it. Moreover, as discussed at
the outset of this submission, the Panel properly declined to issue the findings Mexico requested
with respect to the NAFTA dispute. Thereisno basisto find that the Panel failed to adhere to its
Article 11 mandate in thisregard. Indeed, had the Panel issued findings on the meaning and
application of the NAFTA, it would have exceeded its terms of reference.'®

120. Mexico hastherefore failed to meet its burden of proof regarding its claims of error under
Article 11 of the DSU and the Appellate Body should therefore reject them.

C. The Panel Correctly Found That A WTO Panel Cannot Decideto Refrain
From Exercising Validly Established Jurisdiction

121. Mexico also appeals the Panel’ sfinding that it lacked the discretion to refrain from
exercising jurisdiction over thisdispute. Both parties and the Panel agreed that the Panel had
substantive jurisdiction to hear and decide the U.S. claims in this dispute.®* Mexico argued that,
although the U.S. claims were properly beforeit, the Panel should nevertheless “refrain from
exercising validly established jurisdiction” in favor of aNAFTA arbitral panel.’®? The Panel
correctly rejected Mexico’' s request for the Panel to decline jurisdiction over the dispute. The
Appellate Body should affirm the Panel’ s findings.

122. The Panel’ s reasoning was sound and should be affirmed. First, the Panel recalled its
function under Article 11 of the DSU and the Appellate Body’ s statement in Australia — Salmon
that a panel “has to address the claims on which afinding is necessary to enable the DSB to make
sufficiently precise recommendations or rulings to the parties.”***  The Panel then correctly
found that “[a] panel would seem therefore not to be in a position to choose freely whether or not
to exerciseitsjurisdiction.”*® The Panel also correctly pointed out that were a panel to choose
not to exercise itsjurisdiction in a particular dispute, the panel would be failing to perform its

1%8 Mexico Notice of Appeal, para. 4.

159 Perhaps M exico declined to pursue it in light of the irony involved in simultaneously claiming that a
panel has “inherent” discretion not to make any findings at all - indeed to decline jurisdiction altogether - and
claiming it to be legal error for a panel not to make the particular findings requested by M exico.

180 Mexico Opening Statement at the Second M eeting of the Panel, para. 33.

181 panel Report, para. 7.4, citing Mexico’s First Written Submission, para. 93; Mexico’s response to Panel
Question 35; U.S. opening statement for the first Panel M eeting with the parties, para. 13; and U.S. response to Panel
Question 2, para. 10.

182 Mexico Appellant Submission, para. 65.

183 panel Report, para. 7.8.

184 panel Report, para. 7.8.
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duties under Article 11 of the DSU,**® and this failure would diminish the rights of the
complaining Member contrary to Articles 3.2 and 19.1 of the DSU.**® The Panel also correctly
noted that Article 23 of the DSU provides that aWTO Member that considersits WTO benefits
have been nullified or impaired has the right to bring its case to the WTO dispute settlement
system.m

123. Moreover, even if other international adjudicative bodies have the power to decline to
exercise validly established jurisdiction, as Mexico contends, WTO panels very clearly do not.
The express text of the DSU and the structure of the WTO dispute settlement mechanism make
this clear.

124.  Article 11 of the DSU provides for panelsto “make findings as will assist the DSB in
making the recommendations and in giving the rulings provided for in the covered agreements.”
The Panel’ sterms of reference similarly provide for the Panel to “make such findings as will
assist the DSB in making the recommendations or in giving the rulings provided for in [the
GATT 1994].”*8 |f the Panel had declined to exercise jurisdiction over this dispute, or had
agreed to Mexico’s request that it refrain from issuing findings and recommendations, the Panel
would have made no findings on the U.S. claims that Mexico' s tax measures are inconsi stent
with Article 11 of the GATT 1994. Thisin turn would leave the DSB unable to give any rulings
or (asis appropriate in this dispute) to make any recommendations in accordance with the rights
and obligations under the DSU and the GATT 1994. Such aresult isincompatible with the text
of the DSU and would have required the Panel to disregard the mandate given it by the DSB.

125.  Further, Article 7.1 of the DSU states that panels (with standard terms of reference as this
Panel has) are” to examine ... the matter” referred to the DSB by the complaining party and “to
make such findings as will assist the DSB” in making recommendations and rulings. Article 7.2
of the DSU further states that panels “ shall address the relevant provisionsin any covered
agreement or agreements cited by the parties’ to adispute.® The Panel’s own terms of reference
in this dispute instructed the Panel “to examine ... the matter referred to the DSB by the United
States” — the consistency of Mexico’s tax measures with Article 111 of the GATT 1994 —and “to
make such findings as will assist the DSB in making” the recommendations and rulings provided
for under that Agreement.*”

126. These conclusions with respect to Articles 11 and 7 of the DSU are supported by the
context provided by other provisions of the DSU. Asthe Panel correctly noted, under Articles
3.2 and 19.2 of the DSU, a panel may not add to or diminish the rights and obligations of WTO

185 panel Report, para. 7.8.

186 panel Report, paras. 7.8-7.9.

187 panel Report, para. 7.9.

168 WT/DS308/5/Rev.1.

169 DSU, Article 7.2 (emphasis added).
170 WT/DS308/5/Rev. 1.
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Members provided in the covered agreements.'”* If a panel were to declineto exerciseits
jurisdiction over aparticular dispute, it would diminish the rights of the complaining Member
under the DSU and other WTO covered agreements.

127.  Prior reports of panels and the Appellate Body provide further support for the Panel’s
findings. In the earlier dispute regarding Mexico’ s antidumping measures on HFCS, the
Appellate Body recognized “ panels are required to address issues that are put before them by the
partiesto adispute.”*”? Inthe FSC dispute, the panel found:

Under Article XXI1I1 of GATT 1994, the DSU and Article 4 of the
SCM Agreement, a Member has the right to resort to WTO dispute
settlement at any time by making arequest for consultationsin a
manner consistent with those provisions. This fundamental right to
resort to dispute settlement is a core element of the WTO system.
Accordingly, we believe that a panel should not lightly infer a
restriction on this right into the WTO Agreement; rather, there
should be a clear and unambiguous basisin the relevant legal
instruments for concluding that such arestriction exists.*”®

128. Mexico has provided no substantive support for its assertion that other international
adjudicative bodies, much less WTO panels, have the so-called “implied jurisdictional power” it
describes.'™ Nor hasit provided any basis for such an “implied jurisdictional power” to permit a
panel to fail to perform the task required of it under the DSU or to override the rights of WTO
Members to bring a dispute to the WTO dispute settlement system.

129. Mexico refersto “judicial economy” as an example of “ situations where WTO panels
have refrained from exercising validly established substantive jurisdiction on certain claims that
are before them.”*” However, when apanel exercisesjudicial economy, it does not decline to

1 panel Report, para. 7.9.

172 Appellate Body Report, Mexico — Corn Syrup (Article 21.5 - US), para. 36; see also Appellate Body
Report, India — Quantitative Restrictions, para. 84; Panel Report, US - FSC, paras. 7.12-7.19; Panel Report, Turkey
— Textiles), paras. 9.15-9.17 (rejecting Turkey’s argument that the appropriate forum for resolution of India’'s claims
under the GATT 1994 was in the first instance the WTO Textile Monitoring Body (TMB) and, therefore, that the
panel lacked jurisdiction over the dispute until India’'s remedies under the TM B had been exhausted).

173 Panel Report, US— FSC, para. 7.17.

174 Mexico Appellant Submission, para. 65; see also Mexico First Written Submission, paras. 93-103
(containing no support for the existence of an implied power of tribunals to decline validly established jurisdiction);
M exico Opening Statement at the First M eeting of the Panel, paras. 27-38 (containing no support for the existence of
an implied power of tribunals to decline validly established jurisdiction); M exico Response to Panel Question 2
(containing no support for the existence of an implied power of tribunals to decline validly established jurisdiction);
U.S. Closing Statement at the First M eeting of the Panel, para. 6 (noting that M exico bases its argument on the “
implied jurisdictional power” to decline validly established jurisdiction on what M exico admits is an undefined
principle of international law which “is not written down” ).

s Appellant Submission, para. 68.
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exercise substantive jurisdiction either over a dispute or certain claimsin adispute. Rather, the
panel, acting in exercise of its jurisdiction, declines to make findings on certain claims when
resolution of such claimsis not necessary for the panel to fulfill its mandate under Article 11 of
the DSU and its terms of reference.’™

130. Judicia economy means that a panel need not over-do itsjob, but it does not relieve a
panel from its duty to carry out its mandate under Articles 7 and 11 of the DSU to resolve the
dispute presented to it. In Australia — Salmon, the Appellate Body pointed out that panels may
exercise judicial economy, but only if consistent with the purpose of WTO dispute settlement and
apanel’s mandate:

The principle of judicial economy hasto be applied keeping in
mind the aim of the dispute settlement system. Thisaimisto
resolve the matter at issue and “to secure a positive solution to a
dispute’. To provide only apartial resolution of the matter at issue
would be false judicial economy. A panel hasto address those
claims on which afinding is necessary in order to enable the DSB
to make sufficiently precise recommendations and rulings ....*"”

131. Thus, judicia economy may only be applied where a panel has already carried out its task
fully to address the issues in adispute, and further findings would be duplicative. The situation
in the present disputeis very different. The Panel could not have resolved the matter at issue in
the WTO dispute —that is, the U.S. claims regarding the inconsistency of Mexico’s tax measures
with Article 11 of the GATT 1994 — without exercising jurisdiction over that matter and issuing
findings thereon.

132.  For the reasons above, the Panel correctly concluded that, under the DSU, it had no
discretion to decide whether or not to exercise its jurisdiction in a dispute properly beforeit. The
Appellate Body should affirm this conclusion and the Panel’ s findings in support thereof.

133. Mexico, assuming that panels have discretion to decline to exercise validly established
jurisdiction, additionally argues that the Panel should have exercised its discretion to decline
jurisdiction over this dispute.’”® Since the Panel had no such discretion, the propriety of
exercising such discretion is a moot point.

176 Appellate Body Report, US — Wool Shirts, p. 19 (“A panel need only address those claims which must
be addressed in order to resolve the matter in issue in the dispute.”); Appellate Body Report, Canada - Wheat
Exports and Grain Imports, para. 133 (finding that the practice of judicial economy “allows a panel to refrain from
making multiple findings that the same measure is inconsistent with various provisions when a single, or a certain
number of findings of inconsistency, would suffice to resolve the dispute”); see also Appellate Body Report, US -
Lead Bismuth 11, para. 70 (quoting the Appellate Body in Wool Shirts).

e Appellate Body Report, Australia — Salmon, para. 223 (in connection with a ruling that the panel in that
dispute had improperly exercised judicial economy); see also Appellate Body Report, Canada — Wheat and Grain
Exports, para. 133.

18 Mexico Appellant Submission, paras. 72-74..



Mexico — Tax Measures on Soft Drinks U.S. Appellee Submission
and Other Beverages (A B-2005-10) January 6, 2006 — Page 40

V. CONCLUSION

134. For the reasons set forth in this submission, the United States respectfully requests that
the Appellate Body reject each of Mexico's appeals and requests for findings and determinations
and uphold al of the relevant Panel findingsin their entirety.
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EXECUTIVE SUMMARY

135. The Panel found that Mexico's tax measures are inconsistent with Mexico’ s obligation to
provide national treatment to the products of all WTO Members under Article 111:2 and I11:4 of
the GATT 1994, and Mexico has not appealed those findings. During the panel proceeding,
Mexico did not contest that its tax measures were inconsistent with Article 111 but rather raised
two novel defenses. (1) that the Panel should decline to exercise validly established jurisdiction
and (2) that Mexico’s tax measures are justified under Article XX(d) as measures “ necessary to
secure compliance with laws or regulations.” The Panel rejected both of Mexico’s defenses.
Mexico appeals the Panel’ s findings and conclusions in both respects and, in addition, asserts the
Panel breached its obligations under Article 11 of the DSU with respect to (1) its finding that
Mexico had not established that its tax measures “ contribute to securing compliance in the
circumstances of” the dispute and (2) its denia of Mexico’'s request for “ determinations of fact,
status and relevance of the NAFTA dispute.” Mexico's arguments on appeal are without merit.

136. First, the Panel rightly rejected Mexico’ s arguments that its tax measures are designed to
secure U.S. compliance with the NAFTA and therefore are justified as measures to “ secure
compliance with laws or regulations’ within the meaning of Article XX (d) of the GATT 1994.
The Panel correctly found that: (1) “secure compliance” does not include measures to pressure
another Member to comply with obligations under a non-WTO treaty; (2) Mexico’ s tax measures
are not designed to secure compliance with laws or regulations; and (3) the phrase “laws or
regulations’ does not include obligations under international agreements.

137. The Appellate Body should uphold the Panel’ s finding that the phrase “laws or
regulations’ refers to domestic laws or regulations and not to obligations under international
agreements. In particular, examination of the ordinary meaning of the phrase “laws or
regulations’ in its context supports the Panel’ s finding that the phrase does not apply to
obligations under international agreements but, rather, refers to domestic laws or regulations of a
Member. Mexico’'s arguments that the phrase “laws or regulations’ includes obligations under
international agreements are unsupported and would have far-reaching consequences, essentially
permitting Membersto use Article XX as justification for actions depriving other Members of
their rights under the GATT 1994 any time that Member considers such actions are “ necessary to
secure compliance” with obligations under any international agreement.

138. Mexico also argues that the Panel erred in finding that the phrase “ secure compliance’
with laws or regulations does not apply to measures designed to pressure another Member to
comply with anon-WTO treaty. Mexico’'s arguments on appeal emphasize largely irrelevant
aspects of the Panel’ s reasoning and misconstrue the Panel’ s findings to make them appear
reversible by the Appellate Body. The Panel correctly found that the phrase “to secure
compliance” does not apply to measures taken by one Member to pressure another Member to
comply with obligations under a non-WTO treaty, and the Appellate Body should uphold this
finding.
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139. Mexico's next claim of error isthat the Panel erred in determining that Mexico’ s tax
measures are not designed to secure compliance within the meaning of Article XX(d). Mexico
makes several arguments in this regard, each of which should be rejected. Mexico makes four
arguments in this connection. Thefirst is that because the Pandl’ s interpretation of “secure
compliance” with laws or regulationsis, in Mexico’'s view, flawed so too are itsfindings asto
whether Mexico' s tax measures are designed to secure compliance with laws or regulations. As
explained above, the Panel correctly concluded that the phrase “ secure compliance” does not
apply to measures designed to induce another Member to comply with obligations under an
international agreement.

140. Mexico's second argument is that the Panel should have focused on the “purpose” or
“objectives behind Mexico's measures’ and not on the “ certainty regarding their effectiveness.”
The Panel, however, did not require Mexico to show certainty as to its tax measures
effectiveness. The Panel simply, and appropriately, sought from Mexico some explanation as to
how its tax measures would contribute to securing compliance the NAFTA. Mexico did not
provide that explanation. Thereisno basis for Mexico’s assertion that the Panel’ s analysis of the
“design” of Mexico’ s tax measures should have been on the “ purpose of” or the “objective
behind” those measures to the exclusion of any consideration as to the operation or effect of
those measures. In any event, the stated objectives of Mexico’s tax measures, for example by
Mexico’'s Congress and Supreme Court, are that they are designed to protect Mexico’ s sugar
industry. Itisonly inthe context of this dispute that Mexico first alleged that its discriminatory
tax measures are designed to “ secure compliance” with the NAFTA.

141. Mexico'sthird argument isthat Panel wrongly found that measures with an “uncertain
outcome” are “a priori ingligible” as measures to secure compliance with laws or regulations.
Mexico misconstrues the Panel’ s findings. The Panel did not require certainty. Rather, the Panel
required some explanation from Mexico as to how its tax measures would contribute to securing
compliance with the NAFTA. Having received no such explanation, the Panel found that
Mexico had not established that its tax measures are designed to secure compliance with alleged
U.S. obligations under the NAFTA.

142. Mexico'sfourth argument is that the Panel found that Mexico’ s tax measures were not
designed to secure compliance with laws or regulations because the Panel had already found that
Mexico's tax measures were “designed to afford protection to domestic production” under
Article I11 and that this renders Article XX(d) inutile. Mexico’s argument misconstrues the
Panel’ sfindings. In particular, the Panel did not find that Mexico’ s tax measures were not
designed to secure compliance with laws or regulations because they were designed to afford
protection to Mexico’s sugar industry. Rather, the Panel, having found no evidence that

Mexico' s tax measures were designed to secure compliance, noted that it had found evidence that
Mexico's tax measures were designed to afford protection to Mexican domestic production and
that this “serve[d] to further undermine. . . that . . . its tax measures are designed to secure
compliance.”
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143. The United States offers two other points supporting the Panel’ s finding that Mexico had
not established that its tax measures are designed to secure compliance with the NAFTA. First,
Mexico cannot explain how a 20 percent tax on soft drinks made with non-cane sugar sweeteners
contributes to compliance with the NAFTA. Mexico only explainsthat its tax measures “initiate
[a] process leading to compliance with” the NAFTA by putting “economic pressure” on the
United States that “can have effects over time.” Mexico's description of how itstax measures
“secure compliance” is unlike any other measure found to fall under Article XX (d). Second,
Mexico's tax measures cannot contribute to U.S. compliance with the NAFTA because the
United States is already in compliance with the NAFTA and was in compliance with the NAFTA
at the time Mexico imposed its tax measures. That Mexico disagrees, does not convert its
allegations that the United States is not in compliance with the NAFTA into a breach of that
agreement.

144. Mexico's arguments amount to asking the Appellate Body to approve areading of Article
XX (d) that essentially allows the mere allegation of a breach of a non-WTO agreement to
provide the basis for suspending concessions under the WTO Agreement. This cannot be what
Article XX(d) was intended to provide. In sum, the Panel correctly found that Mexico’ s tax
measures are not designed to secure compliance with laws or regulations. The Appellate Body
should uphold the Panel’ s findings.

145. Mexico next contends the Panel erred in not considering whether Mexico’ s tax measures
were “necessary” and asks the Appellate Body to compl ete the Panel’ s analysisin the event that
it reverses the Panel and agrees with Mexico that its tax measures are designed to secure
compliance with laws or regulations. The Panel correctly found that Mexico’ s tax measures are
not designed to secure compliance with laws or regulations; therefore, examination of whether
Mexico's tax measures are “necessary” or consistent with the chapeau is unnecessary.

146. With respect to whether its tax measures are necessary, Mexico argues that its tax
measures are necessary to secure compliance with laws or regulations because, in its view, its tax
measures at |east make a contribution toward compliance and because the United States has not
identified a reasonably available alternative to its tax measures. Mexico misstateswhat is
required to establish that ameasure is “necessary” under Article XX (d). The Appellate Body
should reject Mexico’' s arguments and find that Mexico’ s tax measures are not “necessary”
within the meaning of Article XX(d).

147. While Mexico correctly identifies NAFTA compliance as an important interest, it ignores
the other factors the Appellate Body has identified that must be weighed and balanced with this
factor to determine if ameasuresis“necessary” under Article XX(d), in particular the
contribution the measures makes to compliance and the impact of the measure on trade.

Mexico's tax measures make no contribution to alleged U.S. compliance with the NAFTA and
have an enormous impact on trade — after imposition of its tax measures imports of HFCS
virtually ceased. Moreover, it isdifficult to understand how discriminating against imports from
potentially every WTO Member is*“necessary” to secure U.S. compliance with obligations under
the NAFTA.
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148. Inthe context of its “necessity” argument, Mexico cites evidence that was not in
existence at the time of the panel proceeding and could not have been considered by the Panel.
This evidence isirrelevant to this appeal. Moreover, because Article 17.6 limits appeals to issues
of law, the Appellate Body should not consider it.

149. Mexico contends that its tax measures meet the elements of the chapeau to Article XX.
Mexico isincorrect. Mexico relies on an irrelevant discussion of United Sates — Shrimp and the
untenable position that Mexico’ s tax measures do not constitute a “ disguised restriction on
international trade” because they are “transparent” and that the United States “knows perfectly
well” that they were “motivated by” the NAFTA dispute. Mexico’s argument ignores that the
chapeau’ s reference to a“ disguised” restriction on international trade assumes that the measure
for which the Article XX defense has been asserted does not have as its core function the
restriction of trade; Mexico admits, and the Panel found, that the purpose and effect of its tax
measures are to restrict HFCS imports from the United States.

150. Mexico aso claims the Panel breached its duty under Article 11 of the DSU to make “an
objective assessment of the matter” (1) with respect to its conclusion that Mexico’ s tax measures
do not contribute to compliance with laws or regulations and (2) with respect to Mexico's
“request for determinations of fact, status and relevance of the NAFTA dispute.” Mexico's
Article 11 arguments do not meet the requirements for establishing that the Panel breached its
obligation to make an “ obj ective assessment of the matter” in either respect. The Panel in fact
made an objective assessment of the matter in both respects.

151. Mexico also appeals the Panel’ s finding that it lacked the discretion to refrain from
exercising jurisdiction over this dispute which it agreed was properly before the Panel. The
Panel correctly rejected Mexico’ s request for the Panel to decline jurisdiction over the dispute.
For the Panel to have found otherwise would have been inconsistent with Article 11 of the DSU.
Panels are to make an objective assessment of the matter referred to it so asto assist the DSB in
making the recommendations and in giving the rulings provided for in the covered agreements.
Articles 7, 3.2, and 19.2 of the DSU as well as prior reports of panels and Appellate Body further
support the Panel’ s findings. Mexico has not supported its assertion that other international
adjudicative bodies, much less WTO panels, have the so-called “implied jurisdictional power” it
describes. Mexico’s citation of the exercise of judicial economy do not support its position.

152.  For the reasons set forth in this submission, the United States respectfully requests that
the Appellate Body reject each of Mexico's appeals and requests for findings and determinations
and uphold al of the relevant Panel findingsin their entirety.



