UNITED STATES — ANTI-DUMPING MEASURES
ON CEMENT FROM MEXICO

WT/DS281

FIRST WRITTEN SUBMISSION OF
THE UNITED STATES OF AMERICA

4 January 2005



TABLE OF CONTENTS

l. INTRODUCTION .. e e e e et e e e e e 1
. PROCEDURAL BACKGROUND ... ... e 2
[1. FACTUAL BACKGROUND . ... e e e e e e e 4
A. The Antidumping SystemUnderU.S.Law ................. i, 4
1. ASSESSMENt REVIEWS . .. oo 4
2. SUNSEL REVIBWS . ..o 5
a Statutory Provisions Related to Sunset Reviews . ............. 6
l. Statutory Provisions Related to Commerce’s
Determination .............. ..., 6
ii. Statutory Provisions Related to the ITC'’s
Determination ........... ... . . . . . i, 7
b. Regulatory Provisions Related to Sunset Reviews ............ 7
l. Commerce’s Regulations Regarding Sunset Reviews . ... 7
ii. The ITC’s Regulations Regarding Sunset Reviews .. .. .. 8
2. Changed Circumstances Reviews Conducted by the ITC ............. 8
B. Determinations Regarding Gray Portland Cement and Cement Clinker from
MBXICO .ttt e e 9
1. Assessment Reviews Conducted by Commerce ................... 10
a Fifth Assessment Review .. ........ ... oot 10
b. Sixth Assessment Review ..., 10
C. Seventh Assessment Review ..., 11
d. Eighth AssessmentReview ............................. 11
e. Ninth Assessment Review . ..., 12
f. Tenth AssessmentReview .............. ... 12
g. Eleventh Assessment Review ............. ... .. .. .. .... 12
2. Commerce’' s Determination of the Likelihood of Continuation of
Recurrenceof DUMPING . . . .. oot 13
3. The ITC s Determination of the Likelihood of Continuation or
Recurrenceof INjury . ... 14
4, The ITC s Dismissal of the Request for a Changed Circumstances
REVIBW . . 15
V. FURTHER REQUEST FOR PRELIMINARY RULINGS ....................... 16
A. INtrodUCtiON . .. .. o e 16
B. Mexico Makes a Number of “As Such” Claims Regarding Measures That Were
Not Included initsPanel Request . .......... ... ... .. 16
1 Mexico's Attempt to Chdlenge Commerce s “ Consisent Practice in
Sunset Reviews’ ShouldBeRegected ........................... 17
2. Mexico Makes A New Claim Against Section 736(d) of the Act and 19
C.F.R. 351.212(f) “As Such” in Section X.5 of Its Submission ....... 18
3. Mexico Makes A New “As Such” Claim Against 19 C.F.R. 351.401(f) in



Section X.80f tSSUDMISSION .. ...t 19

C. CONCIUSION . .o 20

V. GENERAL LEGAL PRINCIPLES . ... e 20

A. Applicable Standard of Review . ......... .. ... i 20

1. Review of an Investigating A uthority’s Factual Findings ............ 20

2. Review of an Authority’s Interpretation of the AD Agreement . . ... ... 22

B. Burden of Proof: Mexico Bears the Burden of Proving ltsClams . .......... 23

VI. LEGAL ARGUMENT . ... e e e e e e e 23
A. The ITC Determination that Revocation of the Antidumping Order Would Be

Likdy To Lead To Continuation or Recurrence of Injury Is Consistent With U.S.

WTO ODBlgations . . . ..o e 23

1 Overview of the ITC' s Determination in the Sunset Review ......... 23
a DomesticLikeProduct. .......... ... .. i 24
b Regiond Industry Analysis ..., 24
C. Cumulation and No Discernible Adverselmpact ............ 25
d. Conditions of Competition................. ... .ccoou... 26
e Revocation of the Antidumping Duty Order on Imports of Gray

Portland Cement and Cement Clinker from Mexico Was Likely to
Lead to Continuation or Recurrence of Materia Injury to the
Southern Tier Regional Industry Within a Reasonably

Foreseeable Time . ... ... i 28
The ITC' sAppliesthe Term “Likely” In Reviews Consistently With
Articles11.1and 11. 3of the AD Agreement . .................... 30
a Mexico Bears the Burden of ProvingItsClams ............. 30
b. Mexico's“AsSuch” Clam ............ .. ... .. ... ..., 31
l. The ITC’s Application of the Term “Likely” In Reviews Is
Not a Measure Subject to Challenge As Such . ........ 31

ii. The ITC Applies A Statutory Standard In Determining
Whether There Is a Likelihood of Continuation or
Recurrence of Injury That Is Consistent With Articles 11.1

and 11. 3 of the AD Agreement .................... 31
C. Mexico's“AsApplied” Clam ................. ... ... ... 33
The Time Frame in Which Injury Would Be LikelytoRecur . ........ 34
a Contrary to Mexico’'s Assertion, the AD Agreement Does Not
Require Investigating Authorities to Determine Whether Injury
Would Be Likely at the Time of Revocation ................ 35

b. The U.S. Statutory Provisions as to the Time Framein Which
Injury Would Be Likely to Recur Are Not Inconsistent With
Articles11.1 and 11.3 of the AD Agreement . .............. 35

C. The ITC s Application of the Statutory Provisionsas to the Time
Frame in Which Injury Would Be Likely to Recur Was Not
Inconsistent With Articles 11.3 and 3 of the AD Agreement ... 36

Obligations to Base Determinations on Positive Evidence and Conduct an



o u

7.

Objective Examination of the FactsontheRecord ................. 37
a Positive Evidence and Objective Examination .............. 37
b. Reasoned and Adequate Explanation...................... 39
C. The ITC s Report Provides Reasoned Explanations Which
Demonstrate that its Determination was Based on Positive
Evidence and an Objective Examination . .................. 40
Article 3DoesNot Applyto Sunset Reviews ..................... 41
The ITC s Sunset Determination Was Consistent with Article 11.3
Because the Establishment of the Facts Was Proper and the Evaluation of
the Facts Was Unbiased and Objective . ............... ... ....... 44
a CriteriaConsidered inaFive-Year Review . . ............... 46
b. The ITC s Findings on the Likely VVolume of Imports Were Based
on an Unbiased and Objective Evaluation of the Relevant Facts
Gathered DuringtheReview ............................ 48
l. Mexican Respondents Acknowledged that the Volume of
Subject Imports from Mexico Likely Would Increase If the
Order was Revoked . ............................ 49
ii. Excess Mexican Production Capacity Was Substantial . . 52
ii. Other Possible Constraints to Increased Mexican Imports
of Cement Were Not Significant .. .................. 56
C. The ITC s Findings on the Likely Price Effects of Subject Imports
Were Based on an Unbiased and Objective Evaluation of the
Relevant Facts Gathered DuringtheReview .. .............. 61
d. The ITC sFindings on the Likely Adverse Impact of Subject
Imports on the Regional Industry Were Based on an Unbiased and
Objective Evaluation of the Relevant Facts Gathered During the
ReVIeW ... 65
l. The ITC Reasonably Found the Regional Industry Likely
Would Be Adversely Impacted by Subject Imports If the
Order was Revoked . ............................ 66
e ThelTC sFinding That Its“All or AlImost All” Standard Was Met
Was Based on Positive Evidence and an Unbiased, Objective

Evaluation . .......... ... 72

l. “All or Almost All” Analysis ...................... 72

ii. The ITC’s “All or Almost All”” Analysis Was Consistent
with Article 6 . ... ... 77

iii. Definition of Southern Tier Region as Appropriate
Regional Market Supported by Mexican Respondents in

Underlying Case ............ .. ... 78
Mexico Misstates the I TC’s Position On Consideration of the Duty
ADSOrption FINAINGS . . . . .o o 80

Neither U.S. Law, Nor Commerce’ s Determination of Likelihood of Continuation
or Recurrence of Dumping At Issue in the Instant Dispute, I's Inconsistent With

ATICIE 1L, 3 .. e 83
1.

The Alleged “WTO-inconsistent Presumption” Does Not Exist . ... ... 84



a The Statute, the SAA, and the SPB, Considered Individually, Do

Not Establish Any “WTO-Inconsistent Presumption” ......... 84
b. The Statute, the SAA, and the SPB, “Taken Together,” Do Not
Establish Any “WTO-Inconsistent Presumption” ............ 88
C. Mexico's Statistical Compilation Does Not Demonstrate Any
“WTO-Inconsistent Presumption” ........................ 89
Commerce Properly Found Likelihood of Continuation or Recurrence of
DumpinginThiSCase . ... ..ot 91
a Commerce's Likelihood Determination is Based Upon the
Behavior of Mexican Producers/Exporters ................. 92
b. Commerce’s Likelihood Determination is Not Dependent On the
Magnitude of DUMpINg . ... 94

Commerce Does Not Use the “Margin Likely to Prevail” in Making a
Determination of Likelihood of Continuation or Recurrence of
DUMPING .ot e 95

There is No Obligation Under the AD Agreement to Update a Pre-WTO Industry
Support Determination in a Post-WTO Assessment or Sunset Review ....... 96

1.

The Determination of Industry Support In the Original Investigation Is Not

Subject to Challenge Under the AD Agreement ................... 97

a Article 18.3 Operates to Preclude the Application of the AD
Agreement to the Original Industry Support Determination . ... 97

2. Articles 5, 9 and 11 Do Not Impose Any Obligation to Evaluate Industry
Support In Assessment or Sunset Reviews . ..................... 101
a Article 5.4 Limits Evaluation of Industry Support to the
Investigation Phase of An Antidumping Proceeding . ........ 102
b. Neither Articles9 Nor 11 Imposes Industry Support
Requirements . ... 104
C. Raising an Issue in a Review Does Not Bring That Issue Into the
“Scopeof Review” ... ... 105
Commerce s Determinations In Its Assessment Reviews Are Consistent With
ObligationsUnderthe AD Agreement . . ..., 105
1. Commerce’ s Determinations That Certain Sales Were Outside The

Ordinary Course Of Trade Are Consistent With The AD Agreement . . 105

a The GATT 1994 and Article 2.1 of the AD Agreement Require
Authorities to Use Salesin the Ordinary Course of Trade Asa
BasisforNormal Vaue ............. ... i, 106

b. U.S. Law Regarding Sales Outside the Ordinary Course of TradeIs
Consistent With GATT 1994 and Article 2.1 of the AD Agreem&@®

C. Commerce s Determinations of Sales Outside the Ordinary Course
of Trade in the Fifth Through Ninth Assessment Reviews . ... 109
d. Commerce’ s Determinations Are Consistent with Article 2.1 of the
ADAgreement ... 114
e Commerce s Determinations of Sales Outside the Ordinary Course

of Trade Do Not Implicate the Other Provisions of the AD
Agreement Cited by MeXico ..., 118



o o

Commerce’' s Comparison of Sales of Cement Sold in Bulk With Sales of

Bagged Cement of the Same or Similar Type Is Consistent With the AD

AgreameNt . .. 120

a Commerce’ s Use of Sales Of The Same or Similar Type of
Cement, Whether In Bagged or Bulk Form, As the “Like Product”
For Purposes of Egablishing Normal Value Is Consistent With

Articles2.1and2.6 ............ .. i 120
b. Article 2.4 Does Not Set Out Any Independent Obligations
Regarding the Selection of the “Like Product” ............. 124

The Text of the AD Agreement Expressly Limits the Mandatory
Application of Article 2.4.2 to the Investigation Phase of Antidumping
Proceedings . ... ... 127
a Mexico Bears the Burden of Proving ItsClams  ........... 127
b. The Text of the AD Agreement Expressly Limits the Mandatory
Application of Article 2.4.2 to the Investigation Phase of
Antidumping Proceedings ............ ... ... 128
l. The Express Terms of Article 2.4.2 Limit Its Mandatory
Application to the Investigation Phase of Antidumping
Proceedings ....... ... ... . .. ... ... 128
ii. Article 9 Does Not Incorporate Article 2.4.2 .. ....... 130
iii. Article 9 of the Agreement Does Not Prohibit the
Administering Authority from Using Weighted Average to
Individual Comparisons or From Declining to Offset
Dumped Transactions with Non-Dumped Transactions in
Assessment Proceedings . ....................... 132
V. The U.S. Statute and Regulations Governing Margin
Calculations In Administrative Reviews Are Not
Inconsistent with the AD Agreement and Are Not
Inconsistent With Article VI of GATT 1994 .. ........ 134
The Levying of Antidumping Duties on Nationwide Imports of Cement
From Mexico is Consistent With Article 4.2 of the AD Agreement . .. 135
a The United States Constitution Requires the Uniform Levying of

Antidumping Dutiesat Every U.S. Portof Entry . ........... 136
b. The Remaining Conditions Under Article 4.2 for Nationwide
Assessment Have Been Satisfied .. ............. ... ... .. 138
l. The Conditions of Clause (a) are Satisfied .......... 139
ii. The Conditions of Clause (b) Are Satisfied . ......... 141
C. U.S. Law isNot Inconsistent With Article4.2 ............. 141
CommerceHas Changed Its“Arm'sLength” Test ................ 142
Commerce’' s Adjustments To Price To Account for Differencesin Physical
Characteristics Are Consistent With the AD Agreement . ........... 143
a Article 2.4 Provides for Adjustments to Price to Account for
Differencesin Physical Characteristics ................... 143
b. Commerce Properly Made Adjustments to Account for Differences

in Physical Characteristics ........... ... 145



The Facts In Each Review Demonstrate That Type V
Cement and Type I Cement Have Different Physical
Characteristics .. ... .ovu i 145
ii. Commerce Made Difmer Adjustments in the Fifth and
Eighth Reviews Based on the Data Submitted by the
Mexican Respondents . ..............c.cccuuiuie.. 146
iii. Commerce Made Difmer Adjustments in the Sixth and
Seventh Reviews on the Basis of the Facts Available .. 147

7. Commerce’ s Calculation of a Single Margin of Dumping for the
Affiliated Companies, CEMEX and CDC, |Is Consistent with the
AD Agreement . ... ... 149
a Article 6.10 Does Not Require Investigating Authorities to
Determine Separate Dumping Margins for Each Legal Entity ina
SingleEconomicEntity ......... ... ... . i 149
b. Commerce Reasonably Determined, Based upon the Facts in Each

Review, That CEMEX and CDC Operated as a Single Economic
Entity with Respect to Production and Sales of the Subject

Merchandise . ...t 152
8. Duty Absorption Findings Are Not WTO-Inconsistent, Either As Such or
ASAPPlIEd . ..o 155
a Duty Absorption Findings and the “Margin Likely to Prevail” Are
Not Part of a Determination of Dumping. . ................ 155
b. Parties Have and, In The Relevant Assessment Reviews, Had A
Full Opportunity To Present Evidence and Argument Regarding
Duty Absorption. . .......... i 157
E. The ITC sDecision Not to Initiate a Changed Circumstances Review Is
Consistent With Articles 4, 6, and 11 of the AD Agreement . .. ............ 158
1 Factual Background . ........... .. .. i 158
2. The ITC' s Decision Was Consistent With Article 11 Of The AD
Agreament . ... 159
a Mexico' s Article 11 Claim Should Be Andysed Only With
Respect to U.S. Compliance With Article 11.2 as Article 11.1 Does
Not Set Out Additional Obligationsfor Members . .......... 159
b. Article 11.2 Provides No Specific Guidance Asto When a Review
is“Warranted” and What Constitutes “Positive Information
Substantiating the Need for aReview” ................... 160
C. The Question for the ITC at the Initial Stage is Whether a Change
in Circumstances Has Occurred .............c.cc.cuueuuon.. 160
d. CEMEX'’ s Petition Failed to Show That a Review Was Warranted
or to Provide Positive Information Substantiating the Need For a
ReVIAW ... 161
e The Three Criteria Used By the ITC to Assess Whether the

Conditions Set Forth in Article 11.2 Have Been Satisfied Are
Consistent Withthe AD Agreement . .................... 163

3. Mexico Has Not Demonstrated Any Inconsistency With Article 4.1(ii) Of



The AD Agreement . ...t 164
4, Article 6 Of The AD Agreement IsNot Applicable To The Decision
Whether To Initiate A Review Under Article 11 Of The

AD Agreement .. ... e 165
The U.S. Retrospective Antidumping Duty Assessment System is Consistent With
ObligationsUnderthe AD Agreement . . ..., 166
1. Overview of the U.S. Retrospective Antidumping Duty A ssessment

S S M . 166
2. Article 9 and the GATT 1994 Do Not Require Members Using

Retrospective Systems to Under-Collect Assessed Duties .......... 168
3. “Retrospective Assessment” is not the same as “ Retroactive

ApPPlICaLION” . . 169
4. The U.S. Retrospective Antidumping Duty Assessment System is

Consistent with Article X:2 of the GATT 1994 . ... ............... 171
5. The U.S. Retrospective Antidumping Duty Assessment System Is Not

Inconsistent, ASApplied .......... ... i 172

The Requirement Under U.S. Law That Interest Be Paid on Over- and Under-
Payment of Antidumping Duties Is Consistent with Article 9 of the AD
Agreement and Article VI:2of GATT ... ..o e 172
Mexico's Claims Under Article X:3(a) of the GATT 1994 Are Unfounded . . . 174
1. Mexico Fals To Meet Its Burden of Establishing That The “ Overall
Administration of U.S. Anti-dumping Lawsin the Present Case” Is

Inconsistent With Article X:3 ... ... . 174
2. Mexico’'s Article X:3(a) Claims Regarding the Additional Measures Are
Similarly Unfounded . ......... ... i 176

a Mexico Cannot Challenge Under Article X:3(a) the Substance of
the Sunset Review Law and Commerce s Regulations Regarding
Responses to Commerce’ s Notice of Initiation of a Sunset
REVIBW .. 177

b. Mexico Cannot Challenge Under Article X:3(a) The Substance of
Commerce’ s Regulations Regarding the Type and Quantity of

Information Requested InaSunset Review ............... 178
C. Mexico's Claim Regarding the ITC' s Verification of Capacity
Figures Reported by a Mexican Producer IsUnfounded . . . . .. 179

d. Mexico Cannot Challenge Under Article X:3(a) the U.S.
Antidumping Law Regarding Conduct of “Below Cost”
INVestigations . . ...t 180
e Mexico Cannot Challenge Under Article X:3(a) the ITC's
Regulations Regarding Submission of Non-Confidential
Summariesof Business Confidential Daa . ............... 182
None of the “Measures’ Identified by Mexico Is Inconsistent with Article VI of
the GATT 1994, Articles 1 or 18 of the AD Agreement, or Article XV1:4 of the
WTO AQreament .. ... e 183
The Specific Remedy Sought by Mexico Is Inconsistent With Established Panel
PracticeandtheDSU . ... 184



VII.

CONCLUSION



Table of Reports

Short Form

Full Citation

Argentina — Floor Tiles
(Panel)

Panel Report, Argentina — Definitive Anti-dumping
Measures on Imports of Ceramic Floor Tiles from Italy,

WT/DS189/R, adopted 5 November 2001

Argentina — Poultry (Panel)

Panel Report, Argentina — Definitive Anti-dumping Duties on
Poultry from Brazil, WT/DS241/R, adopted 19 May 2003

Brazil — Aircraft (AB)

Appellate Body Report, Export Financing Programme for
Aircraft, WTIDSA6/AB/2, adopted 20 August 1999

Brazil — Aircraft (Article 21.5
— Canada II) (Panel)

Panel Report, Brazil — Export Financing Programme for
Aircraft, — Second Recourse by Canada to Article 21.5 of the
DSU, WT/DSA6/RW/2, adopted August 23, 2001

Brazil — Desiccated Coconut

(Panel)

Panel Report, Brazil — Measures Affecting Desiccated
Coconut, WT/DS22/IR, adopted 20 March 1997, as modified
by the Appellate Body Report, WT/DS22/AB/R

Canada — Dairy
(Article 21.5 - New Zealand
and US 11) (AB)

Appellate Body Report, Canada — Measures Affecting the
Importation of Milk and the Exportation of Dairy Products —
Second Recourse to Article 21.5 of the DSU by New Zealand
and the United States, WT/DS103/AB/RW?2,
WT/DS113/AB/RW2, adopted 17 January 2003

Canada - Grain Corn

Panel Report, Canadian Countervailing Duties on Grain
Corn from the United States, SCM/140 and Corr. 1, adopted
28 April 1992, BISD 395/411, 432

Canada — Herring and Salmon

Panel Report, Canada - Measures Affecting Exports of
Unprocessed Herring and Salmon, /6268, adopted 22
March 1988, BISD 35598, 115

EC — Bananas (AB)

Appellate Body Report, European Communities — Regime

for the Importation, Sale and Distribution of Bananas,
WT/DS27/AB/R, adopted 25 September 1997

EC — Bed Linen (Panel)

Panel Report, European Communities — Anti-Dumping
Duties on Imports of Cotton-Type Bed Linen from India,
WT/DS141/R, adopted 12 March 2001 as modified by the
Appellate Body Report, WT/DS141/AB/R

EC — Bed Linen (AB)

Appellate Body Report, European Communities — Anti-

Dumping Duties on Imports of Cotton-Type Bed Linen from
India, WT/DS141/AB/R, adopted 12 March 2001




EC — Bed Linen
(Article 21.5 - India) (Panel)

Panel Report, European Communities — Anti-Dumping
Duties on Imports of Cotton-Type Bed Linen from India —
Recourse to Article 21.5 of the DSU by India, WT/DS141/R,
adopted 24 April 2003 as modified by the Appellate Body
Report, WT/DS141/AB/RW

EC — Cast Iron Fittings
(Panel)

Panel Report, European Communities — Anti-Dumping
Duties on Malleable Cast Iron Tube or Pipe Fittings from
Brazil, WT/DS219/R, adopted 18 August 2003, as modified
by the Appellate Body Report, WT/DS219/AB/R

EC — Cast Iron Fittings (AB)

Appellate Body Report, European Communities — Anti-
Dumping Duties on Malleable Cast Iron Tube or Pipe
Fittings from Brazil, WT/DS219/AB/R, adopted 18 August
2003

EC — Hormones (AB)

Appellate Body Report, EC Measures Concerning Meat and
Meat Products (Hormones), WT/DS26/AB/R,
WT/DSA8/AB/R, adopted 13 February 1998

EC— Poultry (AB)

Appellate Body Report, European Communities - Measures
Affecting the Importation of Certain Poultry Products,
WT/DS69/AB/R, adopted 23 July 1998

EC - Sardines (AB)

Appellate Body Report, EC — Trade Description of Sardines,
WT/DS231/AB/R, adopted 23 October 2002

Egypt — Rebar (Panel)

Panel Report, Egypt — Definitive Anti-Dumping Measures on
Steel Rebar from Turkey, WT/DS211/R, adopted October 1,
2002

Guatemala — Cement 11
(Panel)

Panel Report, Guatemala — Anti-Dumping Investigation
Regarding Portland Cement from Mexico, WT/DS60/R,
adopted 25 November 1998, as modified by the Appellate
Body Report, WT/DS60/AB/R

Guatemala — Cement I (AB)

Appellate Body Report, Guatemala — Anti-Dumping
Investigation Regarding Portland Cement from Mexico,
WT/DS60/AB/R, adopted 25 November 1998

India — Patent Protection (AB)

Appellate Body Report, India — Patent Protection for
Pharmaceutical and Agricultural Chemical Products,

WT/DS50/AB/R, adopted 16 January 1998

Korea — Dairy (AB)

Appellate Body Report, Korea — Definitive Safeguard

Measure on Imports of Certain Dairy Products,
WT/DS98/AB/R, adopted 12 January 2000




Korea — Resins

Panel Report, Korea - Anti-Dumping Duties on Imports of
Polyacetal Resins from the United States, ADP/92, and
Corr.1, April 2, 1993

Mexico — HFCS (Article 21.5)
(Panel)

Panel Report, Mexico — Anti-Dumping Investigation of High-
Fructose Corn Syrup (HFCS) from the United States:
Recourse to Article 21.5 by the United States,
WT/DS132/RW, adopted 21 November 2001, as modified
by the Appellate Body Report, WT/DS132/AB/RW

Mexico — HFCS (Article 21.5)
(4B)

Appellate Body Report, Mexico — Anti-Dumping
Investigation of High-Fructose Corn Syrup (HFCS) from the
United States: Recourse to Article 21.5 by the United States,
WT/DS132/AB/RW, adopted 21 November 2001

Thailand — H-Beams (AB)

Appellate Body Report, Thailand — Anti-Dumping Duties on
Angles, Shapes and Sections of Iron or Non-Alloy Steel and
H-Beams from Poland, WT/DS122/AB/R, adopted 5 April
2001

US - 1916 Act (AB)

Appellate Body Report, United States — Anti-dumping Act of
1916, WT/DS136,162/AB/R, adopted 26 September 2000

US — Argentina Sunset (Panel)

Panel Report, United States — Sunset Reviews of Anti-
Dumping Duties on Oil Country Tubular Goods from
Argentina, WT/DS268/R, adopted 17 December 2004, as
modified by the Appellae Body Report, WT/DS268/AB/R

US — Argentina Sunset (AB)

Appellate Body Report, United States — Sunset Reviews of
Anti-Dumping Duties on Oil Country Tubular Goods from
Argentina, WT/DS268/AB/R, adopted 17 December 2004

US - Offset Act
(Byrd Amendment ) (AB)

Appellate Body Report, United States — Continued Dumping
and Subsidy Offset Act of 2000, WT/DS217/AB/R,
WT/DS234/AB/R, adopted 27 January 2003

US — DRAMSs (Panel)

Panel Report, United States — Anti-dumping Duty on
Dynamic Random Access Memory Semiconductors (DRAMS)
of One Megabit or Above From Korea, WT/DS99/R,
adopted March 19, 1999

US — Export Restraints (Panel)

Panel Report, United States — Measures Treating Exports
Restraints as Subsidies, WT/DS194/R and Corr.2, adopted
23 August 2001




US — Japan Sunset (Panel)

Panel Report, United States — Sunset Review of Anti-
Dumping Duties on Corrosion-Resistant Carbon Steel Flat
Products from Japan, WT/DS244/R, adopted 9 January
2004, as modified by the Appdlate Body Report,
WT/DS244/AB/R

US — Japan Sunset (AB)

Appellate Body Report, United States — Sunset Review of
Anti-Dumping Duties on Corrosion-Resistant Carbon Steel
Flat Products from Japan, WT/DS244/AB/R, adopted 9
January 2004

US — German Sunset (AB)

Appellate Body Report, United States — Countervailing
Duties on Certain Corrosion-Resistant Carbon Steel Flat
Products from Germany, WT/DS213/AB/R, adopted 19
December 2002

US — Hot-Rolled Steel (Panel)

Panel Report, United States — Anti-dumping Measures on
Certain Hot-Rolled Steel Products from Japan,
WT/DS184/AB/R, adopted 23 August 2001, as modified by
the Appdlate Body Report, WT/DS184/AB/R

US — Hot-Rolled Steel (AB)

Appellate Body Report, United States — Anti-dumping
Measures on Certain Hot-Rolled Steel Products from Japan,
WT/DS184/AB/R, adopted 23 August 2001

US — Section 129 (Panel)

Panel Report, United States — Section 129(c)(1) of the
Uruguay Round Agreements Act, WT/DS221/R, adopted 30
August 2002

US — Section 211 (AB)

Appellate Body Report, United States — Section 211
Omnibus Appropriations Act of 1998, WT/DS176/ABIR,
adopted 1 February 2002

US — Softwood Lumber AD
Final (Panel)

Panel Report, United States — Final Dumping Determination
on Softwood Lumber from Canada, WT/DS264/R, adopted
31 August 2004, asmodified by the Appellate Body Report,
WT/DS264/AB/R

US — Softwood Lumber AD
Final (AB)

Appellate Body Report, United States — Final Dumping

Determination on Softwood Lumber from Canada,
WT/DS264/AB/R, adopted 31 August 2004

US — Softwood Lumber ITC
Investigation (Panel)

Panel Report, United States — Investigation of the

International Trade Commission in Softwood Lumber from
Canada, WT/DS277/R, adopted 26 April 2004




US — Softwood Lumber
Preliminary Determinations
(Panel)

Panel Report, United States — Preliminary Determinations
With Respect to Certain Softwood Lumber from Canada,
WT/DS236/R, adopted 1 November 2002

US — Steel Plate (Panel)

Panel Report, United States — Anti-Dumping and
Countervailing Measures on Steel Plate from India,

WT/DS206/R and Corr.1, adopted 29 July 2002

US — Wool Shirts and Blouses
(AB)

Appellate Body Report, United States — Measure Affecting
Imports of Woven Wool Shirts and Blouses from India,
WT/DS33/AB/R and Corr.1, adopted 23 May 1997




I INTRODUCTION

1 In this proceeding, Mexico challenges virtually every determination made by the U.S.
Department of Commerce (*Commerce”’) and the U.S. International Trade Commission (“ITC”)
in connection with the antidumping duty order on gray portland cement and cement clinker
(“cement”) from Mexico in nearly adecade. Specifically, Mexico challenges various aspects of
the Commerce and the I TC sunset reviews of the Mexican cement order, seven assessment
reviews conducted by Commerce covering imports of Mexican cement from August 1994 to July
2001, and adecision by the ITC to dismissarequest for a*“changed circumstances’ review of its
affirmative final injury determination.

2. Although Mexico's claims are many, Mexico’s message is simple — Mexico simply does
not agree with the conclusions reached by the U.S. investigating authorities in the sunset and
assessment reviews and in their evaluation of the request for a changed circumstances review.
However, the fact that Mexico disagrees with those conclusions does not render them
inconsistent with U.S. obligations under the Agreement on Implementation of Article VI of the
General Agreement on Tariffs and Trade 1994 (“AD Agreement”). In this dispute, Mexico
asserts obligations that in many cases do not exist, and its claims to have identified breaches by
the United States are meritless.

3. For instance, Mexico argues that, in conducting its sunset review, the ITC applied a
standard less rigorous than that prescribed in Article 11.3 of the AD Agreement for determining
whether revocation of the antidumping order would likely lead to continuation or recurrence of
injury. The United States will demonstrate that, contrary to Mexico's arguments, the ITC applies
a statutory standard in all sunset reviews — including the review at issue here —that is fully
consistent with Article 11.3.

4. Mexico alleges that Commerce, in its sunset review, also misapplied Article 11.3 of the
AD Agreement by using an alleged presumption in favor of maintaining the antidumping duties.
The United States will demonstrate that, in fact, no such presumption exists, and that the U.S.
sunset provision, both as such and as applied in thereview a issue, is consistent with Article
11.3.

5. With respect to the seven assessment reviews, Mexico raises claims that effectively
require this Panel to substitute its evaluation of facts for that of Commerce. For example,
Mexico argues that the United States breached Article 2.1 of the AD Agreement by excluding
certain sales of cement from the determination of normal value. However, as demonstrated
below, Article 2.1 contemplates that investigating authorities will exclude sales from the scope of
the normal value determination if they were not made “in the ordinary course of trade.” The
cement sales excluded by Commerce were so unusual in comparison to substantially all of the
Mexican producers other sales of cement in Mexico that Commerce found them to be outside
the ordinary course of trade. Mexico’'s claim of WTO-inconsistency is nothing more than an
invitation to the Panel to re-weigh the facts and come to the conclusion preferred by Mexico.

6. Regarding the ITC' s dismissal of the request for a“changed circumstances’ review,
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Mexico alleges that the ITC misapplied Article 11.2 of the AD Agreement in finding that the
information available to it did not show changed circumstances sufficient to warrant institution
of areview of its affirmative final injury determination. The United States will demonstrate that
Mexico's claims are based on a flawed interpretation of the AD Agreement. ThelTC's findings
are consistent with Article 11.2 and are based on an unbiased and objective evaluation of the
facts.

7. Apart from its claims about the various I TC and Commerce determinations, Mexico also
challenges the system of retrospective antidumping duty assessment in place in the United States
and the U.S. law requiring the payment of interest in connection with dumping duties. The
United States will demonstrate that Mexico’s claimsignore the text of the AD Agreement, which
plainly recognizes that Members may use either retrospective or prospective duty assessment
systems, and incorrectly equate interest payments with antidumping duties.

8. In short, the United States demonstrates in this first submission that Mexico has failed to
meet its burden to establish a prima facie case of any breach. The Panel, therefore, should rgect
Mexico's clamsin toto.

9. Interms of structure, the U.S. first submission presentsin Section Il the procedurd
background of the dispute, followed by the factual background in Section I11, which includes a
description of the U.S. sunset, assessment, and changed circumstances review system and of the
determinations made with respect to cement from Mexico. In Section IV, the United States sets
forth its request that the Panel make further preliminary rulings that various “ measures’” and
clamsthat are made for the first timein Mexico’ s first written submission are not within the
Panel’ sterms of reference.’ In Section V, the United States sets forth the general legal principles
that apply to this dispute, including the correct standard of review and the proper alocation of the
burden of proof. Finally, in Section V1, the United States responds to Mexico’'s legal arguments.

II. PROCEDURAL BACKGROUND

10.  Mexico submitted arequest for consultations in the instant dispute on January 31, 2003.2
Mexico’ s request for consultations addressed Commerce’ s determinations in seven assessment
reviews conducted by Commerce of the antidumping order on cement from Mexico, which
covered imports of merchandise going back asfar as August 1, 1994.> Mexico's request for
consultations also covered the sunset reviews concluded by Commerce on July 3, 2000,* and the

1 See Request for Preliminary Rulings by the United States of America (October 26, 2004).

2 Request for Consultations by Mexico, WT/DS281/1, circulated 11 February 2003 (“Mexico
Consultations Request”).

3 See Gray Portland Cement and Clinker from Mexico: Final Results of Antidumping Duty Administrative
Review, 62 FR 17148, 17149 (April 9, 1997) (“Fifth Review Final Results") (Exhibit MEX-31).

4 Gray Portland Cement and Cement Clinker from Mexico; Final Results of Full Sunset Review, 65 FR
41049 (July 3, 2000) (“Commerce Final Sunset Results”) (Exhibit MEX -135).
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ITC on October 27, 2000,” in which they found that revocation of the antidumping order on
cement from Mexico would be likely to lead to the continuation or recurrence of dumping and
injury, respectively, within a reasonably foreseeable time.® In addition, Mexico’s request covered
aDecember 20, 2001 determination by the ITC’ that Mexican producers had not demonstrated
changed circumstances sufficient to warrant institution of a“changed circumstances” review.?

11.  The United States and Mexico held consultations on April 2, 2003, but were unable to
resolve the issues consulted upon. On July 29, 2003, Mexico submitted a request for
establishment of apanel .’

12. Mexico's panel request was considered for the first time at the Dispute Settlement Body
(“DSB”) meeting held on August 18, 2003. At this DSB meeting, the United States noted that
many of the claims madein Mexico’ s panel request were insufficiently specific to present clearly
the legal problem alleged.’® The United States cited several examples of defectsin Mexico's
panel request and explained that, as aresult of such defects, the United States was unable to
discernthe legal basis of Mexico'scomplaint for alarge part of the panel request.* The United
States submitted that an appropriate course of action would be for Mexico to withdraw its panel
request and submit a new request that complied with the requirements of Article 6.2 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes (“DSU”) and
enabled the United States and all other Members adequately to discern the legal basis of
Mexico's complaint.'

13.  Mexico did not undertake to cure the defects in its panel request. Instead, in the August
29, 2003 DSB meeting at which Mexico’s panel request was considered for a second time,
Mexico simply dismissed the U.S. concerns as “delaying tactics’ and noted that U.S. panel
requests in earlier disputes had shared the same shortcomings as Mexico's request.”® Mexico
also asserted that the United States should have understood the nature of Mexico’s complaint
from their interactionsin other fora and during consultations.*

® Gray Portland Cement and Cement Clinker from Japan, Mexico, and Venezuela, |Investigation Nos. 303-
TA-21 (Review) and 731-TA-451, 461, and 519 (Review), USITC Publication 3361 (October 2000) (“ITC Report”)
(Exhibit MEX-9).

5 Mexico Consultations Request at 2-4.

" Gray Portland Cement and Cement Clinker from Mexico; Dismissal of Request for Institution of a
Section 751(b) Review Investigation; 66 FR 54740 (December 20, 2001) (“Changed Circumstances Dismissal
Notice”) (Exhibit MEX -138).

8 Request for Consultations by Mexico, WT/DS281/1, circulated 11 February 2003, at 2, 4.

® Request for the Establishment of a Panel by Mexico, WT/DS281/2, circulated 8 August 2003 (“Mexico
Panel Request”).

1 Minutes of 18 August 2003 DSB Meeting, WT/DSB/M/154, circulated 22 October 2003, paras. 5-9.

114, paras. 6-7.
1d, para. 8.
3 Minutes of 29 August 2003 DSB Meeting, WT/DSB/M/155, circulated 7 November 2003, para. 42.
4 Id., para. 42.

12
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14.  Although, asthe United States noted, “the resources of the dispute settlement system
would be devoted to seeking to enforce Mexico's compliance with Article 6.2 [of the DSU]”
instead of securing a positive solution to the dispute, given Mexico’s refusal to cure the defects
in its panel request, the DSB had no choice under the negative consensus rule but to establish a
panel on the basis of Mexico's defective request.”™

15.  While more than one year passed between the time that Mexico’s panel request was
accepted and the time that the Panel was composed,*® Mexico again made no effort during this
time to cure the defectsin its panel request. Therefore, on October 26, 2004, the United States
submitted its first preliminary ruling request, asking this Panel to find that Mexico had not
complied with Artidle 6.2 of the DSU because, with respect to certain of Mexico's clams,
Mexico had failed to provide a brief summary of the legal basis of its complaint and had thereby
prejudiced the ability of the United States to defend its interestsin the dispute.

16. Mexico filed its first written submission on October 27, 2004, and, in doing so Mexico
added to its earlier procedural errors by raising mattersin its submission that were not included
inits panel request. These additional matters are the subject of the further request for
preliminary rulings below.

III. FACTUAL BACKGROUND
A. The Antidumping System Under U.S. Law

1 Assessment Reviews
17.  Article 9.3 of the AD Agreement recognizes that Members may use either a retrospective
or a prospective system to determine the final amount of antidumping duty to be assessed. The
United States cal cul ates antidumping duties on aretrospective basis.’®
18.  Pursuant to the U.S. retrospective duty assessment system, liability for payment of

antidumping duties attaches at the time merchandise subject to a prdiminary or fina
antidumping duty measure enters the United States.”® When such measures have been put into

5 1d., para. 43.
The Panel was established on August 29, 2003 and the Panel was composed on September 3, 2004.
A courtesy English trand ation was filed three weeks later on November 17, 2004.

18 See, e.g., 19 C.F.R. 351.212(a) (Exhibit US-1). The United Statesalso calculates countervailing duties
on aretrospective basis. Footnote 52 of the SCM Agreement recognizes that Members may use either a
retrospective or a prospective system to determine the final amount of countervailing duty to be assessed.

" The only exception applies with respect to entries made up to 90 days prior to a preliminary
determination in an investigation. Article 10 of the AD A greement contains specific provisions permitting
retroactive application of an antidumping measure to these entries when certain conditions have been met. See also
Article 20 of the Agreement on Subsidies and Countervailing Measures (*SCM Agreement”). This possibility of
retroactive application of antidumping duties prior to a preliminary determination is not at issue in this case.
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place, the United States requires that a security® be provided to the U.S. Customs and Border
Protection (* Customs’) at the time of entry.

19.  Thedate of entry of merchandise subject to an antidumping duty measure triggers
application of the antidumping duty to that merchandise. However, the ultimate amount of
antidumping duties to be paid will not be calculated until an assessment review (“administrative
review” in U.S. parlance) covering that entry is conducted or the time passes to request areview
of the entry without a request from any party for such areview.

20.  Specifically, each year, following the anniversary month of the imposition of the final
antidumping duty measure (“antidumping duty order” in U.S. parlance), final duty liability is
determined either through an assessment review or, if no review is requested, under “automatic
assessment” procedures? In the case areview is conducted, each subject entry during the period
of review (i.e., the previous year) is compared to a weighted-average normal value to determine
whether that entry was sold below normal value. This comparison establishes the amount of
antidumping duties, if any, for that entry. Once the total amount of dutiesfor al entriesin the
period of review is determined, that amount is assessed on an importer-specific basis.

21. At the conclusion of the assessment review, Commerce instructs Customs to assess
definitive antidumping duties in accordance with its final results of review.?? To the extent that
the definitive duties owed are less than the amount of the cash deposits paid as security, any
excess plusinterest is returned to the importer. To the extent that the definitive liability is greater
than the cash deposits, the importer must pay that additional amount plus interest.?®

2. Sunset Reviews

22.  Article 11.3 of the AD Agreement provides for the termination of any definitive
antidumping duty after five years, unless the authorities determine that the expiry of the duty
would be likely to lead to continuation or recurrence of dumping and injury. Following the
conclusion of the Uruguay Round, the United States amended its antidumping duty statute in
1995 to incdlude provisions for such five-year, or so-called “ sunset,” reviews of antidumping duty

2 |f the entry occurs during an antidumping duty investigation, after preliminary determinations of injury
and dumping and prior to an antidumping duty order, the United States typically permits the security to take the form
of cash deposits or bonds, at the preference of the importer. After an order is issued, the security must be in the form
of cash deposits.

Z 19 C.F.R. 351.212(c) (Exhibit US-1); 19 U.S.C. 1675 (Exhibit MEX -4).

2 19 U.S.C. 1675(a)(3)(B) (Exhibit MEX-4).

% 19 U.S.C. 1677g (Exhibit US-2); see also US - Section 129, paras. 2.7-2.8 (describing the U.S. system).
Under U.S. law, final liability for payment of antidumping duties with respect to entries during the provisional
measures period is capped at the amount of the provisional duty paid or payable. See 19 U.S.C. 1673f(a) (Exhibit
us-3).
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measures, including antidumping duty orders.* Pursuant to the law as amended, Commerce and
the ITC each conduct sunset reviews pursuant to Sections 751(c) and 752 of the Act.®
Commerce has the responsibility for determining whether revocation of an antidumping duty
order would be likely to lead to continuation or recurrence of dumping. The ITC conducts a
review to determine whether revocation of an antidumping duty order would be likely to lead to
continuation or recurrence of materid injury.

23.  Pursuant to Section 751(d)(2) of the Act, an antidumping duty order must be revoked
after five years unless Commerce and the ITC make affirmative determinations that dumping and
injury would be likely to continue or recur.?®

a Statutory Provisions Related to Sunset Reviews
l. Statutory Provisions Related to Commerce’s Determination

24.  Section 751(c) of the Act requires Commerce to conduct a sunset review no later than
five years after issuance of an order, suspension of an investigation, or an affirmative
determination in aprior sunset review, and to determine whether revocation of the order or
termination of the suspended investigation would be likely lead to the continuation or recurrence
of dumping.?” Section 752(c)(1) of the Act addresses Commerce s determination in a sunset
review of an antidumping duty order. This provision specifies that in making its determination
of likelihood of continuation or recurrence of dumping, Commerce shall consider the weighted
average dumping margins determined in the investigation and subsequent reviews, and the
volume of imports of the subject merchandise for the period before and the period after the
issuance of the antidumping duty order or acceptance of the suspension agreement
(undertaking).”® Section 752(c) also specifies several other factors for Commerce's

2 The U.S. antidumping duty and countervailing duty statute isfound in title V11 of the Tariff Act of 1930,
as amended (“the Act”), 19 U.S.C. 1671 et seq. Title Il of the Uruguay Round Agreements Act (“URAA”), Pub. L.
No. 103-465, 108 Stat. 4809 (1994), amended title VII in order to bring it into conformity with U.S. obligations
under the AD Agreement and the SCM Agreement. Concurrent with the passage of the URAA, Congress approved
and published a “ Statement of Administrative Action” (or “SAA”). H.R. Doc. No. 316, 103d Cong., 2d Sess., Vol. 1
(1994) (Exhibit MEX-32). The SAA isatype of legislative history which, under U.S. law, provides authoritative
interpretative guidance in respect of the statute. See US - Export Restraints, paras. 8.99-100 (discussing the statusin
U.S. law of the SAA). The United States al so notes that the term “antidumping duty order” isthe U.S. law
equivalent of the term “definitive duty” inthe AD Agreement.

In April 1998, Commerce issued a policy bulletin related to sunset reviews intended to provide guidance to
the public on Commerce’s views on issues not addressed by the statute and regulations. Policies Regarding the
Conduct of Five-year (“Sunset”) Reviews of Antidumping and Countervailing Duty Orders; Policy Bulletin, 63 FR
18871 (April 16, 1998) (Exhibit MEX-131) (“SPB”). The SPB is simply a transparency tool. It doesnot in any way
bind Commerce.

% Sections 751(c) and 752 of the Act; 19 U.S.C. 1675(c) (Exhibit MEX -4) and 1675a (Exhibit MEX-5).

% section 751(d)(2) of the Act; 19 U.S.C. 1675(d)(2) (Exhibit MEX -4).

2 19 U.S.C. 1675(c) (Exhibit MEX -4).

% 19 U.S.C. 1675a(c)(1) (Exhibit MEX -5).
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consideration — price, cost, market, or relevant economic factors— “if good cause is shown.”#
In addition, Section 752(c) requires Commerce to report to the ITC the “margin likdy to prevail”
if the order is revoked or the suspended investigation is terminated.*

ii. Statutory Provisions Related to the ITC’s Determination

25.  Section 751(c) of the Act requires the ITC to conduct areview no later than five years
after issuance of an order, suspension of an investigation, or an affirmative determinationin a
prior sunset review, and to determine whether revocation of the order or termination of the
suspended i nvestigation would likely lead to the continuation or recurrence of material injury.®
Section 752(a)(1) of the Act addresses the ITC' s determination in a Section 751(c) review. This
provision states that “the ITC shall determine whether revocation of an order, or termination of a
suspended investigation, would be likely to lead to continuation or recurrence of material injury
within areasonably foreseeable time.”** Section 752(a) of the Act also specifies severd factors
for the ITC' s congderation in making determinations in five-year reviews, including the likely
volume, likely price effects, and likely impact of subject imports on the domestic industry if the
antidumping duty order is revoked.*

b. Regulatory Provisions Related to Sunset Reviews
l. Commerce’s Regulations Regarding Sunset Reviews

26. Commerce s regulations pertaining to its conduct of sunset reviews are set forth primarily
at 19 C.F.R. 351.218,* although additional relevant provisions are found throughout 19 C.F.R.
Part 351.>* Commerce’ s sunset regulations describe the specific information required to be
provided by all interested partiesin a sunset review.* In addition, the regulations invite parties
to submit, together with the required information, “any other relevant information or argument
that the party would like [Commerce] to consider.”®” These regulations set out the standard
request for information in sunset reviews and function as the standard questionnaire.

27.  Under its regulations, Commerce initially determines whether to conduct afull review
(which would include issuance of preliminary results) or an expedited review. Commerce’s
determination whether to conduct afull or expedited review is based on the “adequacy” of the
responses it receivesto its notice of initiation.® Commerce normally will conduct a full review if

% 19 U.S.C. 1675a(c)(2) (Exhibit MEX -5).

% 19 U.S.C. 1675(c)(3) (Exhibit MEX -5).

8l Section 751(c)(1) of the Act; 19 U.S.C. 1675(c)(1) (Exhibit MEX-4).
82 Section 752(a)(1) of the Act; 19 U.S.C. 1675a(a)(1) (Exhibit MEX-5).
3 Section 752(a) of the Act; 19 U.S.C. 1675a(a) (Exhibit MEX-5).

% 19 C.F.R. 351.218 (Exhibit US-4)

% See SPB (Exhibit MEX-130).

% 19 C.F.R. 351.218(d)(1)-(4) (Exhibit US-4).

87 19 C.F.R. 351.218(d)(3)(iv)(B) (Exhibit US-4).

% 19 C.F.R. 351.218(e) (Exhibit US-4).
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compl ete substantive responses are received from foreign interested parties accounting on
average for more than 50 percent of the total exports of the subject merchandise to the United
States over the preceding five years.® Inits sunset review on cement from Mexico, Commerce
conducted afull review.

I. The ITC’s Regulations Regarding Sunset Reviews

28.  ThelTC regulations pertaining to its continuation or recurrence of injury determination in
sunset reviews are set forth at 19 C.F.R. 207.60-69.“° Under itsregulations, thel TC initially
determines whether to conduct afull review (which would generally include a public hearing, the
issuance of questionnaires, opportunities for written submissions, and other procedures) or an
expedited review (in which the ITC makes a determination on the basis of the responses that it
receivesto its “notice of institution” of the sunset review).* In determining whether to conduct a
full or expedited review, the ITC first determines whether individual responses to its notice of
ingtitution are adequate. Second, based on those responses deemed individually adequate, the
ITC determines whether the collective responses submitted by two groups of interested parties —
domestic interested parties (producers, unions, trade associations, or worker groups) and
respondent interested parties (importers, exporters, foreign producers, trade associations, or
country governments) — demonstrate a sufficient willingness within each group to participate and
provide information requested in afull review.* If there are not adequate individual or group
responses, the I'TC may proceed with an expedited review. In its sunset review on cement from
Mexico, the ITC conducted afull review.

2. Changed Circumstances Reviews Conducted by the ITC

29. Section 751(b) of the Act requiresthe ITC to conduct areview of afina affirmative
injury determination whenever it receives information, or arequest from an interested party,
which shows changed circumstances sufficient to warrant such areview.”

30.  The procedures for requesting a changed circumstances review, seeking comments on the
request, and deciding whether the changed circumstances alleged in the request are sufficient are
set forth at 19 C.F.R. 207.45.* Under its regulations, in response to a request for achanged
circumstances review, the ITC will seek public comment as to whether to institute such areview.
Within 30 days after the end of the comment period, the ITC will determine whether the request
shows sufficient changed circumstances to warrant instituting a changed circumstances review.

If not, the ITC will dismissthe request and publish anotice in the Federal Register indicating
that the request has not shown changed circumstances sufficient to warrant areview. If thel TC

% 19 C.F.R. 351.218(e)(1)(ii) (Exhibit US-4).

4019 C.F.R. 207.60-69 (Exhibit US-5).

419 C.F.R. 207.62 (Exhibit US-5)

4219 C.F.R. 207.62 (Exhibit US-5).

4 Section 751(b) of the Act; 19 U.S.C. 1675(b) (Exhibit MEX -4).
4 19 C.F.R. 207.45 (Exhibit US-6).
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determines that such areview iswarranted, it will conduct achanged circumstances review
(including collecting additional information and providing parties an opportunity to submit
written comments) to determine within 120 days whether revocation of an order would likely
lead to continuation or recurrence of materid injury to a domegtic industry.

B. Determinations Regarding Gray Portland Cement and Cement Clinker from
Mexico

31 On September 26, 1989, a petition was filed with Commerce and the ITC alleging that an
industry in the United States was materidly injured by reason of dumped imports of cement from
Mexico.”

32. ThelTCinstituted an investigation to determine whether an industry in the United States
was materially injured or threatened with material injury by reason of subject imports of cement

from Mexico.”® On October 23, 1989, Commerce initiated a separate investigation to determine
whether imported cement from Mexico was being dumped (“sold at lessthan far valug” in U.S.
parlance).”’

33. Commerceissued afinal determination of sales at less than fair vaue on July 18, 1990.%
On August 23, 1990, the ITC determined that an industry in the United States was being
materially injured by reason of imports of cement from Mexico that were being sold at |ess than
fair value.*® Based on the final determinations of Commerce and the ITC, Commerce issued an
antidumping duty order on imports of cement from Mexico on August 30, 1990.%°

34. Between the time that the antidumping order was issued until the time of Mexico's
request for consultations in the instant dispute,> Commerce conducted 11 assessment reviews of
the antidumping order on cement from Mexico. In addition, Commerce and the ITC conducted
sunset reviews in which they found that revocation of the antidumping order on cement from

® Initiation of Antidumping Duty Investigation: Gray Portland Cement and Clinker from Mexico, 54 FR
43190 (October 23, 1989) (Exhibit MEX-11) (“Commerce Initiation Notice”).

% Gray Portland Cement and Cement Clinker from Mexico, 54 FR 40531 (October 2, 1989) (Exhibit
MEX-12) (“ITC Institution Notice”).

4 Commerce Initiation Notice, 54 FR at 43190 (Exhibit MEX -11).

® Final Determination of Sales at Less Than Fair Value: Gray Portland Cement and Clinker from
Mexico, 55 FR 29244 (July 18, 1990) (Exhibit MEX-16) (“Commerce Final Determination”).

9 Gray Portland Cement and Cement Clinker from Mexico, Determination of the Commission in
Investigation No. 731-TA-451 (Final) Under the Tariff Act of 1930, USITC Publication 2305 (August 1990)
(Exhibit MEX-10) (“ITC Investigation Report”).

0 Antidumping Duty Order: Gray Portland Cement and Clinker from Mexico, 55 FR 35443 (August 30,
1990) (“Cement Order”) (US-DOC1).

1 Request for Consultations by Mexico, WT/DS281/1, circulated 11 February 2003.
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Mexico would be likely to lead to the continuation or recurrence of dumping> and injury,>
respectively, within areasonably foreseeable time. In addition, the ITC considered and dismissed
areguest from aMexican producer to conduct a changed circumstances review of the ITC's
affirmative final determination.>

35.  Thefifth through eleventh assessment reviews, the sunset reviews conducted by
Commerce and the ITC, and the ITC' sdismissal of the request for a changed circumstances
review are among the subjects of Mexico’s clamsin the instant dispute and are discussed in
further detail below.

1. Assessment Reviews Conducted by Commerce
a Fifth Assessment Review

36.  On September 15, 1995, Commerce initiated the fifth assessment review of the
antidumping duty order on cement from Mexico, covering entries during the period August 1,
1994 through July 31, 1995.>> Commerce requested and received information from Mexican
respondents and conducted a verification of the submitted information. On October 3, 1996,
Commerce issued its preliminary results of review.*® The parties submitted comments on the
preliminary results and Commerce, at the parties’ request, held a public hearing. On April 9,
1997, Commerce published its final results of review, determining a margin of 73.69 percent for
CEMEX.>" Asaresult of subsequent litigation, Commerce determined a revised margin of 44.89
percent for CEMEX .

b. Sixth Assessment Review

2 Gray Portland Cement and Cement Clinker from Mexico; Final Results of Full Sunset Review, 65 FR

41049 (July 3, 2000) (“Commerce Final Sunset Results”) (Exhibit MEX-135).

% Gray Portland Cement and Cement Clinker from Japan, Mexico, and Venezuela, Investigation Nos.
303-TA-21 (Review) and 731-TA-451, 461, and 519 (Review), USITC Publication 3361 (October 2000) (“ITC
Report”) (Exhibit MEX-9).

% Gray Portland Cement and Cement Clinker from Mexico,; Dismissal of Request for Institution of a
Section 751(b) Review Investigation; 66 FR 54740 (D ecember 20, 2001) (“Changed Circumstances Dismissal
Notice™) (Exhibit MEX-138).

55 [Initiation of Antidumping Duty and Countervailing Duty Administrative Reviews, 60 FR 47930
(September 15, 1995) (“ Fifth Review Initiation™) (Exhibit MEX -20).

5 Preliminary Results of Antidumping Duty Administrative Review Gray Portland Cement and Clinker
From Mexico 61 FR 51676 (October 3, 1996) (“ Fifth Review Preliminary Results”) (Exhibit MEX -26).

S Gray Portland Cement and Clinker From Mexico: Final Results of Antidumping Duty Administrative
Review, 62 FR 17148 (April 9, 1997) (“Fifth Review Final Results "), as amended 62 FR 24414 (May 5, 1997) (to
correct clerical errors) (Exhibit MEX-31).

% Gray Portland Cement and Clinker From Mexico; Notice of Extraordinary Challenge Committee’s
Final Decision and Amended Final Results of Antidumping Duty Administrative Review, 68 FR 74208 (December

23, 2003) (“Fifth Review Amended Final Results”) (Exhibit MEX -37).
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37.  On September 17, 1996, Commerce initiated the sixth assessment review of the
antidumping duty order on cement from Mexico, covering entries during the period August 1,
1995 through July 31, 1996.>° Commerce requested and received information from Mexican
respondents and conducted a verification of the submitted information. On September 10, 1997,
Commerce published its preliminary results of review.®® The parties submitted comments on the
preliminary results and Commerce, at the parties’ request, held a public hearing. On March 16,
1998, Commerce published itsfinal results of review, determining a margin of 36.30 percent for
CEMEX.®* On May 4, 1998, Commerce published amended final results to correct clericd errors
and changing the margin for CEMEX to 37.49 percent.®

C. Seventh Assessment Review

38.  On September 25, 1997, Commerce initiated the seventh assessment review of the
antidumping duty order on cement from Mexico, covering entries during the period August 1,
1996 through July 31, 1997.% Commerce requested and received information from Mexican
respondents and conducted a verification of the submitted information. On September 10, 1998,
Commerce published its preliminary results of review.** The parties submitted comments on the
preliminary results and Commerce held a public hearing. On March 16, 1998, Commerce
published its final results of review, determining a margin of 49.58 percent for CEMEX/CDC.%®
Asaresult of subsequent litigation, Commerce determined a revised margin of 37.34 percent for
CEMEX/CDC.®

d. Eighth Assessment Review

39.  On September 29, 1998, Commerce initiated the eighth assessment review of the
antidumping duty order on cement from Mexico, covering entries for the period August 1, 1997

% Initiation of Antidumping and Countervailing Duty Administrative Reviews, 61 FR 54154 (September
17, 1996) (“Sixth Review Initiation”) (Exhibit MEX-38).

8 preliminary Results of Antidumping Duty Administrative Review Gray Portland Cement and Clinker
From Mexico, 62 FR 47626 (September 10, 1997) (“Sixth Review Preliminary Results ”) (Exhibit US-7).

8 Gray Portland Cement and Clinker From Mexico: Final Results of Antidumping Duty Administrative
Review, 63 FR 12764 (M arch 16, 1998) (“Sixth Review Final Results") (Exhibit MEX-51).

82 Gray Portland Cement and Clinker From Mexico: Amended Final Results of Antidumping Duty
Administrative Review, 63 FR 24528 (M ay 4, 1998) (“Sixth Review Amended Final Results") (Exhibit MEX -52).

8 Initiation of Antidumping and Countervailing Duty Administrative Reviews and Requests for
Revocation in Part, 62 FR 50292 (September 25, 1997) (“Seventh Review Initiation™) (Exhibit MEX-53).

8 Preliminary Results of Antidumping Duty Administrative Review Gray Portland Cement and Clinker
From Mexico 63 FR 48471 (September 10, 1998) (“Seventh Review Preliminary Results”) (Exhibit MEX-63).

% Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative
Review, 64 FR 13148 (M arch 17, 1999) (“Seventh Review Final Results”) (Exhibit MEX-70).

% Gray Portland Cement and Clinker From Mexico; Notice of NAFTA Binational Panel’s Final Decision
and Amended Final Results of Antidumping Duty Administrative Review, 69 FR 11594 (M arch 11, 2004) (“Seventh
Review Amended Final Results”) (Exhibit MEX-72).
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through July 31, 1998.%” Commerce requested and received information from Mexican
respondents and conducted a verification of the submitted information. On September 8, 1998,
Commerce published its preliminary results of review.®® The parties submitted comments on the
preliminary results. On March 15, 2000, Commerce published its final results of review,
determining amargin of 45.98 percent for CEMEX.*°

e Ninth Assessment Review

40.  On October 1, 1999, Commerce initiated the ninth assessment review of the antidumping
duty order on cement from Mexico, covering entries during the period August 1, 1998 through
July 31, 1999.° Commerce requested and received information from Mexican respondents and
conducted a verification of the submitted information. On September 7, 2000, Commerce
published its preliminary results of review.” The parties submitted comments on the preliminary
results of review. On March 14, 2001 Commerce published its final results of review,
determining amargin of 39.34 percent for CEMEX/CDC.”? On May 14, 2001, Commerce
published amended final resultsto correct clericd errors and changing the margin for
CEMEX/CDC to 38.65 percent .

f. Tenth Assessment Review

41.  On October 2, 2000, Commerce initiated the tenth assessment review of the antidumping
duty order on cement from Mexico, covering entries during the period August 1, 1999 through
July 31, 2000.”* Commerce requested and received information from Mexican respondents and
conducted a verification of the submitted information. On September 13, 2001, Commerce

5 Initiation of Antidumping and Countervailing Duty Administrative Reviews and Requests for

Revocation in Part, 63 FR 51893 (September 29, 1998) (“Eighth Review Initiation”) (Exhibit MEX-73).
8 Gray Portland Cement and Clinker From Mexico, Preliminary Results of Antidumping Duty

Administrative Review and Extension of Final Results of Administrative Review, 64 FR 48778 (September 8, 1999)
(“Eighth Review Preliminary Results”) (Exhibit MEX-78).

% Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative
Review, 65 FR 13943 (M arch 15, 2000) (“Eighth Review Final Results"), and accompanying Issues and Decision
Memorandum ( “Eighth Review Final Decision Memorandum™) (Exhibit MEX -85).

™ JInitiation of Antidumping and Countervailing Duty Administrative Reviews and Requests for
Revocation in Part, 64 FR 53318 (October 1, 1999) (“Ninth Review Initiation™) (Exhibit MEX -86).

™ Gray Portland Cement and Clinker From Mexico; Preliminary Results of Antidumping Duty

Administrative Review, 65 FR 54220 (September 7, 2000) (“ Ninth Review Preliminary Results”) (Exhibit MEX-93).

2 Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative
Review, 66 FR 14889 (M arch 14, 2001) (“Ninth Review Final Results”) and accompanying Issues and Decision
Memorandum (“Ninth Review Final Decision Memorandum™) (Exhibit MEX-97).

" Gray Portland Cement and Clinker from Mexico; Notice of Amended Final Results of Antidumping
Duty Administrative Review, 66 FR 24324 (M ay 14, 2001) (“Ninth Review Amended Final Results”) (Exhibit MEX -
100).

" Initiation of Antidumping and Countervailing Duty Administrative Reviews and Requests for
Revocation in Part, 65 FR 58773 (October 2, 2000) (“Tenth Review Initiation™) (Exhibit MEX-101).
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published its preliminary results of review.” The parties submitted comments on the preliminary
results. On March 19, 2002, Commerce published itsfina results of review, determining a
margin of 50.98 percent for CEMEX/GCCC.”

0. Eleventh Assessment Review

42.  On October 1, 2001, Commerce initiated the eleventh assessment review of the
antidumping duty order on cement from Mexico, covering entries during the period August 1,
2000 through July 31, 2001.”” Commerce requested and received information from Mexican
respondents and conducted a verification of the submitted information. On September 10, 2002,
Commerce published its preliminary results of review.” The parties submitted comments on the
preliminary results. On January 14, 2003, Commerce published its final results of review,
determining a margin of 73.74 percent for CEMEX/GCCC.”

2. Commerce’s Determination of the Likelihood of Continuation of Recurrence
of Dumping

43. OnAugust 2, 1999, Commerce initiated a sunset review of the antidumping duty order on
cement from Mexico.®° In the published initiation notice, Commerce specified the deadline for
filing a substantive response in the sunset review® and the information to be contained in the

™ preliminary Results and Recission in Part of Antidumping Duty Administrative Review: Gray Portland
Cement and Clinker From Mexico, 66 FR 47632 (September 13, 2001) (“Tenth Review Preliminary Results")
(Exhibit MEX -102).

" Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative
Review, 67 FR 12518 (M arch 19, 2002) (“Tenth Review Final Results”) and accompanying Issues and Decision
Memorandum ( “Tenth Review Final Decision Memorandum™) (Exhibit MEX-105).

" Initiation of Antidumping and Countervailing Duty Administrative Reviews and Requests for
Revocation in Part, 66 FR 49924 (October 1, 2001) (“Eleventh Review Initiation™) (Exhibit MEX-106).

" preliminary Results and Rescission in Part of Antidumping Duty Administrative Review: Gray Portland
Cement and Clinker From Mexico, 67 FR 57379 (September 10, 2002) (“Eleventh Review Preliminary Results")
(Exhibit MEX -107).

™ Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative
Review, 68 FR 1816 (January 14, 2003) (“Eleventh Review Final Results”) and accompanying Issues and Decision
Memorandum (“Eleventh Review Final Decision Memorandum™) (Exhibit MEX-110). Since Mexico requested
consultations with the United States on January 31, 2003, Commerce has published final results of review in the
twelfth and thirteenth assessment reviews and commenced the fourteenth assessment review. See Gray Portland
Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative Review, 68 FR 54203
(September 16, 2003) and accompanying Issues and Decision Memorandum, as amended 68 FR 60083 (October 21,
2003); Gray Portland Cement and Clinker From Mexico; Final Results of Antidumping Duty Administrative Review,
69 FR 77989 (D ecember 29, 2004) and accompanying Issues and Decision Memorandum; and Initiation of
Antidumping and Countervailing Duty Administrative Reviews and Requests for Revocation in Part, 69 FR 56745
(September 22, 2004).

8 Initiation of Five-year (“Sunset”) Reviews (“Sunset Initiation”), 64 FR 41915 (August 2, 1999) (Exhibit
MEX-129).

8 The deadlinefor filing a substantive response in a sunset review is 30 days after the date of publication
in the Federal Register of the notice of initiation. 19 CFR 351.218(d)(3)(i) (Exhibit US-4).
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response.®? On September 1, 1999, Commerce received compl ete substantive responses from
domestic and foreign interested parties and, on September 13, 1999, Commerce received
rebuttal s to substantive responses. Commerce subsequently determined to conduct a*“full”
sunset review.®

44, On February 28, 2000, Commerce published its preliminary results of review, finding
likelihood of continuation or recurrence of dumping.®* The parties submitted comments on the
preliminary results. On July 3, 2000, Commerce published itsfinal results of review, finding
likelihood of continuation or recurrence of dumping.® Initsfinal results of review, Commerce
reported separate margins likely to prevail for CEMEX/GCCC/Hidalgo, Apasco, and “al others.”

3. The ITC’s Determination of the Likelihood of Continuation or Recurrence of
Injury

45. OnAugust 2, 1999, the ITC ingtituted five-year (sunset) reviews and, on November 4,
1999, decided to conduct full reviews pursuant to Section 751(c) of the Act to determine whether
termination of the suspended investigations on cement from Venezuela and revocation of the
antidumping duty orders on cement from Mexico and Japan would likely lead to continuation or
recurrence of materid injury.® The five-year reviews conducted by the ITC involved separaely
conducted origina investigations for each of the three countries, Mexico, Japan,®” and

8 Theinformation provisions with respect to substantive responses are set forth at 19 CFR 351.218(d)(3)
(Exhibit US-4).

8 Commerce Adequacy Memorandum (Exhibit US-8).

8 Gray Portland Cement and Cement Clinker from Mexico: Preliminary Results of Full Sunset Review,
65 Fed. Reg. 10468 10469 (February 28, 2000) (“Commerce Sunset Preliminary Results”), and accompanying Issues
and Decision Memorandum (“Commerce Sunset Preliminary Decision Memorandum”) (Exhibit MEX-132) .

8 Gray Portland Cement and Cement Clinker from Mexico: Final Results of Full Sunset Review, 65 FR
41049 (July 3, 2000) (“Commerce Sunset Final Results”), and accompanying Issues and Decision Memorandum
(“Commerce Sunset Final Decision Memorandum”) (Exhibit MEX-135). On November 15, 2000, Commerce
published notice of continuation of the antidumping duty order on cement from M exico based on affirmative
likelihood determinations by Commerce and the ITC. Continuation of Antidumping Duty Orders on Gray Portland
Cement and Cement Clinker from Japan and Mexico, 65 FR 68979 (November 15, 2000).

8  Gray Portland Cement and Clinker from Japan, Mexico, and Venzuela, 64 FR 41958 (August 2, 1999)
and Gray Portland Cement and Cement Clinker from Japan, Mexico, and Venezuela, 64 FR 62689 (November 17,
1999).

8 OnApril 29, 1991, the ITC determined that an industry in the U nited States was being materially
injured by reason of imports of gray portland cement and cement clinker from Japan that were being sold at less than
fair value. Gray Portland Cement and Cement Clinker from Japan, Inv. No. 731-TA-461 (Fina), USITC Pub. 2376
at 19-35 (April 1991). In making its determination, the ITC concluded that appropriate circumstances existed for a
regional industry analysis, with the regional industry consisting of the U.S. producersin the “Southern California
Region.” On appeal of the Japanese cement case, the U.S. Court of International Trade (“CIT”) reversed the| TC
majority’ s determination to assess cumulatively imports of cement from Japan and M exico on the basis that there
was no evidence that imports from Mexico already subject to an antidumping duty order caused present material
injury, and remanded the ITC majority’s present material injury determination. Mitsubishi Materials Corp. v. United
States, 820 F. Supp. 608, 628-29 (CIT 1993). The CIT subsequently affirmed the ITC majority’s affirmative remand
determination finding athreat of material injury by reason of less than fair value imports from Japan. Gray Portland
Cement and Cement Clinker from Japan, Inv. No. 731-TA-461 (Remand), USITC Pub. 2657 (June 1993), aff’d,
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Venezuela® In each of the original investigations, the I TC defined a single domestic like
product, gray portland cement and cement clinker, and found appropriate circumstances existed
to conduct aregional industry analysis. In making its original determination regarding subject
imports from Mexico, the ITC concluded that appropriate circumstances existed for aregional
industry analysis, with the regional industry consisting of the U.S. producers in the “ Southern-tier
Region.”®

46. On November 1, 2000, the ITC published a notice of itsfinal determination in the sunset
review, and issued its full opinion in a separate publication.*® As discussed in Section VI.A
below, the ITC by avote of 4-1 determined that revocation of the antidumping duty order on
cement from Mexico would be likely to lead to continuation or recurrence of materid injury to a
regional industry in the United States within a reasonably foreseeable time.™

4, The ITC’s Dismissal of the Request for a Changed Circumstances Review

47.  On September 19, 2001, the ITC received arequest for a changed circumstances review
with respect to imports of cement from Mexico subject to an antidumping duty order filed by
CEMEX, aproducer of cement in Mexico.” The request alleged a single changed circumstance:
that CEMEX’s acquisition of U.S. cement producer, Southdown, which was finalized on
November 16, 2000, constituted changed circumstances sufficient to warrant review of its
affirmative injury determination.®

Mitsubishi Materials Corp. v. United States, 918 F. Supp. 422 (CIT 1996).

8 |nJuly 1991, the ITC determined that there was a reasonable indication that an industry in the United
States was being materially injured by reason of imports of gray portland cement and cement clinker from Venezuela
that allegedly were subsidized and being sold at less than fair value. Gray Portland Cement and Cement Clinker
from Venezuela, Inv. Nos. 303-TA-21 and 731-TA-519 (Preliminary), USITC Pub. 2400 at 26-29 (July 1991). In
making its determination, the ITC concluded that appropriate circumstances existed for aregional industry analysis,
with the regional industry consisting of the U.S. producers in the “State of Florida Region.” Commerce issued
preliminary determinations that imports of gray portland cement and cement clinker from Venezuela were being
subsidized and sold at less than fair value. Subsequently, Commerce entered into suspension agreements with
Venezuela, and suspended the antidumping duty and countervailing duty investigations with respect to these subject
imports. As aresult, the I TC suspended its investigation of cement from Venezuela.

8 The Southern-tier Region consists of the States of Florida, Alabama, Mississippi, Louisiana, Texas,
New Mexico, Arizona, and California. 1TC Report at 14-17 and 53.

% The ITC’s notice was published at 65 FR 65327 (November 1, 2000) and a public version of the full
opinion and staff report are found in the ITC Report (Exhibit MEX-9).

9 See ITC Report at 1 (Exhibit MEX-9). Commissioner Lynn Bragg did not participate. The ITC also
determined by a vote of 4-1 that revocation of the antidumping duty order on gray portland cement and cement
clinker from Japan would be likely to lead to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseeable time; and by a vote of 5-0 that termination of the suspended
investigations covering gray portland cement and cement clinker from Venezuela would not be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a reasonably foreseeable time.
Since thisisan appeal only of the Mexican determination, any discussion below of the ITC determination does not
focus on the ITC findings regarding issuesinvolving only subject imports from Japan or Venezuela.

%2 See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX-138).

% See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
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48.  On October 10, 2001, the ITC published a notice seeking comments on whether there
were sufficient changed circumstances to warrant areview of its affirmative injury determination.
The ITC received comments in support of the request for a changed circumstances review from
two other Mexican producers of cement (Apasco and GCCC), as well as from community
officids, cement customers, and members of the U.S. Congress.® It also received commentsin
opposition to the request from a coalition of U.S. cement producers in the Southern Tier, and
from several |abor unions.®

49.  On December 17, 2001, the ITC determined that the information available to it did not
show changed circumstances sufficient to warrant institution of areview of its affirmative final
injury determination, and it dismissed the request for such areview.®

Iv. FURTHER REQUEST FOR PRELIMINARY RULINGS
A. Introduction

50. Mexico indludes in itsfirst submission a number of metters that were not set forth in its
request for panel establishment. The United States respectfully requests that the Panel find that
these matters, which are described below, are not within its terms of reference.

51.  Under Article 7.1 of the DSU, a panel with standard terms of reference — as the Panel has
here — can only examine and make findings with respect to a“matter” referred to the DSB by the
complaining party in its request for panel establishment. DSU Article 6.2 sets forth the
requirements applicable to panel requests and states, in rdevant part, that “[t]he request for the
establishment of a panel shall ... identify the specific measures at issue and provide a brief
summary of the legal basis of the complaint sufficient to present the problem clearly.”

52.  The Appellate Body, in examining, the requirements of DSU Article 6.2 in US — German
Sunset, confirmed that “[t]here are ... two distinct requirements, namely identification of the
specific measures at issue, and the provision of a brief summary of the legal basis of the
complaint (or the claims). Together, they comprise the ‘matter referred to the DSB’, which
formsthe basis for a panel’s terms of reference under Article 7.1 of the DSU.”¥’

53.  The Appdlate Body has found that the fundamental fairness of the proceeding is
undermined where the complaining party fails to comply with the requirements of DSU Article
6.2.% Further, it has found that such procedural defects cannot be “cured” through subsequent

% See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX-138).
% See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
% See Changed Circumstances Dismissal Notice, 66 FR at 65742 (Exhibit MEX-138).
% US — German Sunset (AB), para. 125 (italics in original).

% US - German Sunset (AB), para. 126.
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submissions® Where, as here, the complaining party failsto include mattersin its panel request,
those matters are outside a panel’ s terms of reference.

B. Mexico Makes a Number of “As Such” Claims Regarding Measures That Were Not
Included in its Panel Request

54. Initsfirst submission, Mexico asks the Panel to find: (a) in Section VIII.C, that
Commerce’ s “ consistent practice in sunset reviews’ isinconsistent, as such, with Article 11.3 of
the AD Agreement; (b) in Section X.5, that Section 736(d) of the Tariff Act'® and 19 C.F.R.
351.212(f)™** are inconsistent, as such, with Article 4.2 of the AD Agreement; and (c) in Section
X.9, that 19 C.F.R. 351.401(f) isinconsistent, as such, with Article 6.10 of the AD Agreement.
The United States requests that the Panel determine that Mexico’s “as such” clams with respect
to these “measures’ fall outside its terms of reference because the “measures,” and the claims
againg them, were not set forth in Mexico's panel request. In the recent US - Argentina Sunset
dispute, the Appellate Body correctly recognized that complaining parties have an obligation
under DSU Article 6.2 “to be especially diligent in setting out ‘as such’ claimsin their panel
requests as clearly as possible.” The Appellate Body clarified that:

we would expect that “as such” claims state unambiguously the
specific measures of municipal law challenged by the complaining
party and the legal basis for the allegation that those measures are
not consistent with particular provisions of the covered agreement.
Through such straightforward presentations of “as such” claims,
panel requests should leave responding partiesin little doubt tha,
notwithstanding their own considered views on the WTO-
consistency of their measures, another Member intends to
challenge those measures, as such, in WTO dispute settlement
proceedings.'®

55.  Wherg, as here, the complaining party failsto identify in its panel request the “measure”
challenged “as such,” these daims with respect to the “measure” must be dismissed as being
outside the scope of the Panel’ s review.

1 Mexico’s Attempt to Challenge Commerce’s “Consistent Practice in Sunset
Reviews” Should Be Rejected

56.  Mexico arguesin Section VI11.C of its submission that Commerce' s “consistent practice
in sunset reviews” isinconsigent, as such, with Article 11.3 of the AD Agreement. This
particular matter, however, is not mentioned in Mexico's panel request. Mexico grouped all

% EC - Bananas (AB), para. 143.

100 gection 736(d), 19 U.S.C. 1673e(d) (Exhibit US-9).
10119 C.F.R. 351.212(f) (Exhibit US-1).

192 US - Argentina Sunset (AB), para. 173.
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matters purported to be reevant to Commerce s sunset review determination in Section C of its
panel request.’®® Commerce's“consistent practice in sunset reviews’ is not referenced anywhere
in this section, or in any other place in Mexico’s pand request. Asthis“measure’ and theclaim
with respect to it are not included in Mexico's panel request, this matter is not within the Panel’s
terms of reference.

57.  Thisparticular matter is also not properly before the Panel because Commerce's
“practice” isnot a“measure” for purposes of theWTO. It iswell-established that Commerceis
not bound by its prior determinations — which iswhat Mexico is actually challenging asa
“practice” — but may depart from them as long as it explainsits reasons for doing so0.'*
Recognizing this, the panel in US - Steel Plate found that a*practice” does not constitute a
measure for purposes of the WTO. Asthe panel explained in US - Steel Plate:

apractice is arepeated pattern of similar responses to a set of
circumstances —that is, it is the past decisions of [Commerce]. . .
.That a particular response to a particular set of circumstances has
been repeated, and may be predicted to be repeated in the future,
does not, in our view transform it into a measure. Such a
conclusion would leave the question of what is a measure vague
and subject to dispute itself, which we consider an unacceptable
outcome. Moreover, we do not consider that merely by repetition, a
Member becomes obligated to follow its past practice. If a Member
were obligated to abide by its practice, it might be possible to deem
that practice a measure. The United States, however, has asserted
that under its governing laws, [Commerce] may change a practice
provided it explainsits decision. . . '

58. For the reasons above, the Panel should decline to assume jurisdiction over Mexico’'s
challenge to Commerce’s “consistent practice in sunset reviews’ in Section VIII.B of itsfirst
submission.

2. Mexico Makes A New Claim Against Section 736(d) of the Act and 19 C.F.R.
351.212(f) “As Such” in Section X.5 of Its Submission

59. In Section X.5 of itsfirst submission, Mexico argues that “the U.S. antidumping statute
and the Department’ s regulations do not comply with Article 4.2 on an as such basis because
they do not provide for assessment on sales only within the region in accordance with the general

103 See Mexico Panel Request at 4-5.

104 See, e.g., Rhodia, Inc. v. United States, 240 F. Supp. 2d 1247, 1253 (CIT 2002), in which Commerce's
reviewing court, the U.S. Court of International Trade, stated as follows: “[a]slong as Commerce properly explains
its reasons, and its practice is reasonable and permitted by the statute, Commerce’s practice can and should continue
to change and evolve.” (Exhibit US-10).

105 s - Steel Plate (Panel), para. 7.22.
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rulein Article 4.2."*® The U.S. statutory provision to which Mexico refersis Section 736(d) of
the Act' and the regulatory provision is 19 C.F.R. 351.212(f).*®

60. Mexico’'s caims regarding regional duty assessment are presented in Section E of its
panel request.’® Mexico, however, makes no mention of an “as such” claim with respect to
either astatute or regulaionsin Section E. To the contrary, Mexico states that it is only
challenging under Article 4.2 Commerce’s determination “/i/n the Seventh to Eleventh
Administrative Reviews . . . 10 levy anti-dumping duties on Mexican cement consigned for final
consumption outside the ‘ Southern Tier Region.’”*° Mexico makes clear, by referring to the
determinations in specific reviews, that it is challenging “as applied” the U.S. legal provisions
governing regional assessment. Thisis further confirmed by the chapeau to Section E, in which
Mexico states that “[t]he Department employed anti-dumping margin cal culation methodol ogies
inconsistently . . . in its administrative reviews and sunset reviews asfollows. . . "™

61.  Furthermore, Section 736(d) is not mentioned anywhere in Mexico’s panel request.
While Section 736 isidentified generally —asis 19 C.F.R. 351.212(f) —in the introductory
portion of its panel request, where Mexico lists all of the “measures’ that are at issue in its
request, Mexico does not identify which particular provision(s) of Section 736 it is challenging.
Nor doesit state anywhere in itsrequest that is it making both a challenge as applied and as such
to the statute and regulation. It also does not attempt to connect the references to either the
statute or the regulation to specific treaty provisions. All of this does not comply with Mexico's
obligations under DSU Article 6.2. Asthe Appellate Body recently explained in US - Argentina
Sunset.

in order for a panel request to “ present the problem dearly” it must
plainly connect the challenged measure(s) with the provision(s) of
the covered agreements claimed to have been infringed, so that the
responding party is aware of the basis for the alleged nullification
or impairment of the complaining party’s benefits. Only by such
connection between the measure(s) and the relevant provision(s)
can arespondent “know what case it has to answer.”**?

62. Having not in its panel request identified the specific measure at issue, nor made clear
that it is making more than an “as applied” clam, Mexico cannot now expand its daims to
include an “as such” challengeto the U.S. statute and regulations in question.

16 Mexico First Submission, para. 909.

07 section 736(d), 19 U.S.C. 1673e(d) (Exhibit US-9).
108 See 19 C.F.R. 351.212(f) (Exhibit US-1).

19 Mexico Panel Request at 5.

M0 4. (Emphasis added)

114, (Emphasis added)

M2 S - Argentina Sunset (AB), para. 162.



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 20

3. Mexico Makes A New “As Such” Claim Against 19 C.F.R. 351.401(f) in
Section X.8 of Its Submission

63. In Section X.8 of itsfirst submission, Mexico alleges that “the Department’ s practice of
‘collapsing’ exporters as set out in 19 C.F.R. 351.401(f) isinconsistent with the obligations of
the United States under Article 6.10 of the Anti-Dumping Agreement.”**3

64. Mexico'sclamsregarding Commerce' s determinationsto “collapse” certain Mexican
producers (which Mexico refers to as “amagamation” of the producers), are presented in Section
E of Mexico's panel request.™* Mexico makes no mention of 19 C.F.R. 351.401(f) in this
section, however, or in any part of Mexico’s panel request. Instead, Mexico indicates that it
intends to make only an “as applied” challenge regarding Commerce’ s collapsing determination,
i.e., through the “ Fifth through Eleventh Administrative Reviews and the margin adopted in the
Sunset Review.”'*

65. Again, as19 C.F.R. 351.401(f) is not identified in Mexico’'s panel request, Mexico's “as
such” challenge to this regulation cannot come within the Panel’ s terms of reference.®

C. Conclusion

66. For the above reasons, the United States respectfully requests that the Panel further
determine preliminarily tha Mexico’'s claimsin Section VI11.C, that Commerce’' s “consistent
practice in sunset reviews’ isinconsistent, as such, with Article 11.3 of the AD Agreement; in
Section X.5, that Section 736(d) of the Tariff Act and 19 C.F.R. 351.212(f) are inconsistent, as
such, with Article 4.2 of the AD Agreement; and in Section X.9, tha 19 C.F.R. 351.401(f) is
inconsistent, as such, with Article 6.10 of the AD Agreement, are not within the Panel’ s terms of
reference — pursuant to DSU Article 7 — as such matters were not referred to the DSB by Mexico
inits panel request. Additionally, to the extent that the above-mentioned “ measures’ were not
identified specifically or that the claims were not presented sufficiently, the United States
respectfully requests that the Panel also determine that Mexico isin violation of DSU Article 6.2.

V. GENERAL LEGAL PRINCIPLES

A. Applicable Standard of Review

13 Mexico First Submission, para. 980.

14 Mexico Pand Request at 6.

Y5 14, (Emphasisadded) Again, further confirmation that Mexico was making only an “ as applied”
challengeis found in the chapeau to Section E, in which M exico states that “[t]he Department employed anti-
dumping margin calculation methodologies inconsistently . . . in its administrative reviews and sunset reviews as
follows. ...” Id. (Emphasisadded)

N8 See US - Argentina Sunset (AB), para. 162.
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67. In any dispute under the AD Agreement, areviewing Panel must adhere to the special
standard of review set forth in Article 17.6 of that Agreement.’*” Mexico appears to
acknowledge that Article 17.6 applies to the present dispute. However, in the section of its
submission setting out the applicable sandard of review, Mexico discussesand relies on only
selected aspects of the standard of review. The proper standard of review under Article 17.6 is
set out below.

1 Review of an Investigating Authority’s Factual Findings
68.  Article17.6(l) of the AD Agreement provides that:

in its assessment of the facts of the matter, the panel shdl
determine whether the authorities establishment of the facts was
proper and whether their evaluation of those facts was unbiased
and objective. If the establishment of the facts was proper and the
evaluation was unbiased and objective, even though the panel
might have reached a different conclusion, the evaluation shall not
be overturned.

69.  Thefirst sentence of Article 17.6(l) establishes the obligations of a Panel when reviewing
an investigating authority’ s factual findings:. to determine whether the authority’ s establishment
of the facts was “proper” and its evduation of the facts was “unbiased and objective.” The
second sentence —which Mexico ignores entirely —makes clear that the task of the Pand isto
review the investigating authority' s factual findings in light of the standard set out in Article
17.6(1), and not to engage in its own de novo evauation of thefacts. This principleisrooted in
considerations of the distinct functions of investigating authorities and WTO panels. Asthe
Appellate Body explained in US - Hot-Rolled Steel:

In considering Article 17.6(1) of the Antidumping Agreement, it is
important to bear in mind the different roles of panels and
investigating authorities. Investigating authorities are charged,
under the Antidumping Agreement, with making factual
determinations relevant to their overall determination of dumping
and injury. Under Article 17.6(1), the task of panelsis simply to
review the investigating authorities' “establishment” and
“evaluation” of the facts™®

17 Article 11 of the DSU, which contains a general mandate that panels must engage in an “objective
assessment” of “matters” arising under any of the covered agreements, also applies to the present dispute. However,
because the obligations of Article 17.6 are specific to antidumping matters, the United States addresses only the
latter in its discussion above.

Y8 S - Hot-Rolled Steel (AB), para. 55.
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70. In Thailand - H-Beams, the Appellate Body observed similarly that Article 17.6 places
“limiting obligations on a panel, with respect to the review of the establishment and evaluation of
facts by the investigating authority.”*® The Appélate Body explained that “[t]he am of Article
17.6(1) isto prevent a pand from ‘second-guessing’ adetermination of a national authority when
the establishment of factsis proper and the evaluation of those facts is unbiased and objective.”*?°

71. Numerous previous panels have also recognized that the role of a panel is not to conduct
ade novo review of the factual findings. For example, in US - Steel Plate, the pand stated that:

[the standard of review set out in Article 17.6(1)] requires us to
assess the facts to determine whether the investigating authority’s
own establishment of facts was proper, and to assess the
investigating authority’s own evaluation of those facts to determine
if it was unbiased and objective. What is clear from thisis that we
are precluded from establishing facts and evaluating them for
ourselves —that is, we may not engage in de novo review.'*

72. Initsfirst submission, Mexico invites the Panel to engagein “‘an active examination or
analysis of the pertinent facts' concerning the determinations subject to the current dispute.”*?
The phrase “active examination or analysis’ does not appear anywhere in the text of the AD
Agreement, and indeed appears directly contrary to the second sentence of Article 17.6(1).
Article 17.6(1) does contemplate that the Panel will conduct an * assessment of the facts of the
matter.” However, that concept cannot be divorced from the corresponding requirement that the
Panel refrain from conducting ade novo review of the facts, as Mexico implies through its use of
the phrase “ active examination or analysis of the pertinent facts.”

Y Thailand - H-Beams (AB), para. 114,

12 Thailand - H-Beams (AB), para. 117. See also Mexico - HFCS (Article 21.5) (AB), para. 84 (stating
that Articles 17.5 and 17.6 and DSU Article 11 “do not authorize panels to engage in a new and independent fact-
finding exercise. Rather, in assessing the measure,, panels must consider, in the light of the claims and arguments of
the parties, whether, inter alia, the ‘establishment’ of the facts by the investigating authorities was ‘proper’, in
accordance with the obligationsimposed on such investigating authorities under the Anti-Dumping Agreement.”)

121 US - Steel Plate (Panel), para. 7.6 (emphasis added). See also Egypt - Rebar (Panel), para 7.8 (“itis
clear that in any dispute under the AD Agreement, a panel must adhere to the standard of review set forth in Article
17.6(1) of that agreement, which precludes a de novo review by a panel”); US - Softwood Lumber AD Final (Panel),
para. 7.9 (“[w]hat isclear . .. isthat we are precluded from establishing facts and evaluating them for ourselves, that
is, we may not engage in ade novo review.”); US - Softwood Lumber Injury Determination (Panel), para. 7.15 (“[d
panel’s task is not to carry out ade novo review of the information and evidence on the record of the underlying
investigation. Nor may a panel substitute its judgment for that of the investigating authorities, even though the Panel
might have arrived at a different determination were it considering the record evidence for itself.”); EC - Cast Iron
Pipe Fittings (Panel), para. 7.6 (“our task is not to perform a de novo review of the information and evidence on the
record, nor to substitute our judgment for that of the EC investigating authority even though we may have arrived at
a different determination were we examining the record ourselves.”)

22 Mexico First Submission, para. 279.
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73. In sum, the question before the Panel is not whether, had it stood in the shoes of
Commerce or the ITC originaly, it would have reached different conclusions about dumping or
injury, respectively. Rather, the question is whether the establishment of the facts by Commerce
and the ITC was “prope” and their evaluation of the facts was “unbiased and objective.”

2. Review of an Authority’s Interpretation of the AD Agreement

74.  Article 17.6(ii) provides the standard of review that a panel must apply when reviewing
legal questions that turn on the meaning to be ascribed to the AD agreement. Specifically,
Article17.6(ii) providesthat:

the pand shall interpret the relevant provisions of the Agreement in
accordance with customary rules of interpretation of public
international law. Where the panel finds that arelevant provision
of the Agreement admits of more than one permissible
interpretation, the panel shdl find the authorities' measure to bein
conformity with the Agreement if it rests upon one of those
permissible interpretations.

75.  Thefirst sentence of Article 17.6(ii) establishes the obligations of a panel in reviewing
guestions of law under the AD Agreement: to interpret the provisions of the AD Agreement “in
accordance with” customary rules of interpretation. The second sentence —which, once again,
Mexico ignores — acknowledges that there may be provisions of the Agreement that “admit[] of
more than one permissible interpretation.” Where that is the case, and where the investigating
authority has adopted one such interpretation, the panel is directed to find the investigating
authority’ s interpretation to be in conformity with the AD Agreement.

B. Burden of Proof: Mexico Bears the Burden of Proving Its Claims

76. It is now well-established that the complaining party in aWTO dispute bears the burden
of coming forward with argument and evidence that establish aprima facie case of WTO
inconsistency.’? If the balance of argument and evidence is inconclusive with respect to a
particular claim, Mexico, as the complaining party, must be found to have failed to establish that
claim.*

128 See US - Wool Shirts and Blouses (AB), page 14; EC - Hormones (AB), para. 104; Canada - Dairy
(Article 21.5 - New Zealand and US II) (AB), para. 66.

124 See Canada - Dairy (Article 21.5 - New Zealand and US 1I) (AB), para. 66 (“[U]nder the usual
all ocation of the burden of proof, aresponding Member’'s measure will be treated as WTO-consistent, until sufficient
evidence is presented to prove the contrary. We will not readily find that the usual rules on burden of proof do not
apply, as they reflect a‘canon of evidence' accepted and applied in international proceedings.”) (emphasisin
original).
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77. In the portion of its first submission dealing with the ITC' s sunset review
determination,*?®> Mexico seeks to shift its burden of proof to the United States. Asdiscussedin
Section VI.A below, Mexico’ s assertions are based on a flawed interpretation of Article 11.3 of
the AD Agreement. Indeed, thereisno basisin this case to excuse Mexico from coming forward
with argument and evidence that establish aprima facie case of WTO inconsistency. Moreover,
as demondrated below, Mexico has faled to discharge that burden with respect to its claims.

VI. LEGAL ARGUMENT

A. The ITC Determination that Revocation of the Antidumping Order Would
Be Likely To Lead To Continuation or Recurrence of Injury Is Consistent
With U.S. WTO Obligations

1. Overview of the ITC’s Determination in the Sunset Review

78.  ThelTC by avote of 4-1 determined that revocation of the antidumping duty order on
cement from Mexico would be likely to lead to continuation or recurrence of materid injury to an
industry in the United States within areasonably foreseeable time. The ITC' s findings regarding
the likely volume of subject imports, likely price effects and likely impact of subject imports on
the Southern Tier regiond industry if the orders were revoked are discussed in detail below in
response to Mexico’'s arguments. First, however, as background for those discussions, the
United States provides an overview of the ITC' s andyss regarding domestic like product,
regional industry analysis, cumulation, and conditions of competition.

a Domestic Like Product

79.  Consistent with its determination in the original Mexican Cement investigation, the ITC
defined a single domestic like product consisting of gray portland cement and cement clinker
coextensive with the scope of review.’®® The ITC found one domesticindustry, consisting of all
domestic producers of gray portland cement and cement clinker within the defined region.*?’

80. AsthelTC discussed inits opinion, the subject merchandise is a hydraulic cement used
predominantly in the production of concrete, which in turn is consumed almost entirely by the
construction industry.*® The principal end uses of portland cement are highway construction,
using ready-mix concrete, and building construction, using ready-mix concrete, concrete blocks,
and precast concrete units. All cement, including imports, generally conforms to the standards

125 |t isunclear whether M exico makes this argument with respect to the ITC determination only, or both
the ITC and Commerce sunset review determinations. As the argument appears in the section of Mexico’s
submission entitled “Commission’s Sunset Review Determination,” the United States has assumed the former to be
the case. Nonetheless, to the extent that Mexico seeksto extend this argument to Commerce’ s sunset determination
as well, the U.S. response applies equally in that context.

126 | TC Report at 5-8 (Exhibit MEX -9).

27| TC Report at 8 (Exhibit MEX -9).

128 | TC Report at 7 and 1-23-1-28 (Exhibit MEX -9).
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established by the American Society for Testing and Materials (“ASTM™). While there arefive
types of gray portland cement as defined by ASTM, Types | and |1 account for approximately 90
percent of U.S. shipments.® In processing gray portland cement, raw materials containing
chemical components of calcium carbonate, silicaaumina, and iron oxide are ground, blended,
and sintered in akiln to produce cement clinker. Cement clinker, whichisin the form of small,
grayish-black pellets, is ground with gypsum to produce finished cement, which isin the form of
gray powder. Cement clinker has no use other than being ground into finished cement.

b. Regiond Industry Analysis

81l. ThelTC considered whether appropriate circumstances existed to conduct a regional
industry analysis asit had in the original investigation.’® In the original investigation, the ITC
defined the appropriate region as the Southern Tier region consisting of the States of Horida,
Alabama, Mississippi, Louisiana, Texas, New Mexico, Arizona, and California. Inthisreview,
the ITC considered whether the Southern Tier region would be likely to satisfy the market
isolation criteriaif the order was revoked. The ITC found that the two market isolation criteria
were satisfied and determined that aregional industry existed for the Southern Tier region.**

82. In considering whether the concentration of imports within the region likely was satisfied,
the evidence showed that, during the period of review, 100 percent of total subject imports from
Mexico entered the Southern Tier region, and that the ratio of subject importsfrom Mexico to
consumption within the Southern Tier region was 3.0 percent and to consumption outside the
Southern Tier region was 0.0 percent during the period of review.**

83.  ThelTC found that the pattern of these imports during the original investigation further
indicated that such a concentration was likely if the orders were revoked. In particular, the ITC
found that the evidence did not indicate that Mexican producers’ shipping patterns were likely to
shift upon revocation to concentration levels that were not sufficient to meet the criterion. Based
on this evidence, the ITC found that subject imports from Mexico would likely be sufficiently
concentrated in the Southern Tier region. Therefore, the ITC proceeded on aregional industry
basis to the issue of whether there was a likelihood of continuation or recurrence of material
injury if the antidumping duty order on subject imports from Mexico was revoked.'*

12 Typell cement meets al the requirements of Type | cement and may be used in lieu of Typel. ITC
Report at 1-24 (Exhibit MEX-9).

130 gee ITC Report at 8-13 and 16-17 (Exhibit MEX-9).

Bl The ITC found that producersin the Southern Tier region shipped 85 percent of their U.S. shipments of
gray portland cement within the region throughout the period of review and that the share of consumption in the
Southern Tier region that was supplied by U.S. producers outside the region was lower during the period of review
than during the original Mexican Cement investigation, 6.8 percent in 1997, 5.1 percent in 1998, and 4.9 percent in
1999. ITC Report at 12-13 (Exhibit MEX-9).

182 | TC Report at Table I-3A (Exhibit MEX-9).

133 After determining that appropriate circumstances existed to conduct a regional industry analysis
regarding Mexican imports, the I TC considered whether appropriate circumstances existed to exclude any Southern
Tier regional producers as related parties, pursuant to 19 U.S.C. 1677(4)(B). See ITC Report at 21-23 (Exhibit
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C. Cumulation and No Discernible Adverse Impact

84.  ThelTC did not cumulate subject imports from any of the subject countriesin these
reviews™ First, the ITC found that the statutory requirement that all reviews beinitiated on the
same day was satisfied. On the issue of no discernible adverse impact, the ITC did not find,
based on the current level of imports from Mexico and the likely volume of subject importsin
the reasonably foreseeable future, that subject imports from Mexico would be likely to have no
discernible adverse impact on the Southern Tier region if the order was revoked. In considering
whether to exercise its discretion to cumulate imports from Mexico and Japan, the ITC found
that if the orders were revoked, subject imports from Mexico and Japan would likely have
limited geographical overlap and would likely not compete under similar conditions of
competition. Thus, the ITC did not exercise its discretion to cumul ate subject imports from
Mexico and Japan in these reviews.

d. Conditions of Competition

85. In evaluating the likely impact of the subject imports on the domestic industry, the ITC
considers all relevant economic factors “within the context of the business cycle and conditions
of competition that are distinctive to the affected industry.”** The ITC found severa conditions
of competition in cement industry relevant to its determination.**

86. ThelTC found that gray portland cement is afungible, commodity product, with
domesticadly-produced product and imported (subject and non-subject) product readily
interchangeable.”*” Priceisan important factor in purchasing decisions.™*® Dueto cement’s
relatively low value-to-weight ratio, U.S. inland transportati on costs account for arelatively large
share of the delivered price of gray portland cement and are alimiting factor on the distances to
which cement is shipped.’® Asaresult, the market for gray portland cement tends to be regional
in nature.

87.  ThelTC found that demand for gray portland cement in the Southern Tier region had
increased substantially since the original investigation and during the period of review. The

MEX-9). Southern Tier regional producers CEM EX USA and Rio Grande imported subject merchandise from their
corporate parents, Mexican producers CEM EX and GCCC, respectively, and thus were related parties. However,
the ITC declined to exclude them from the Southern Tier regional industry because both CEMEX USA and Rio
Grande’ s interests were in both importing and domestic production.

138 See ITC Report at 23-28 (Exhibit MEX-9).

1% 19 U.S.C. 1675a(a)(4). (Exhibit MEX -5)

1% See ITC Report at 32-36 (Exhibit MEX-9).

137 |TC Report at 1-23 - 1-25, 1-28, and I1-14 - 11-16 (Exhibit MEX-9).

1% More than half of responding purchasers ranked price as the most important factor in purchasing
decisions. ITC Report at 11-13-14 (Exhibit M EX-9)..

1% |TC Report at 1-13, 11-1, V-1, and Table 1-2 (Exhibit MEX -9).
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evidence demonstrates that in the Southern Tier region apparent consumption increased by 30.7
percent from 1989 to 1999 and by 19.3 percent from 1997 to 1999 alone.*

88.  ThelTC acknowledged that the parties disagreed on whether the sharp increasesin
demand for cement from 1997 to 1999 would continue or whether demand for cement reached a
peak in 1999 and would remain relatively constant at that level through 2003.** The ITC found
that a number of industry forecasts suggested that demand for cement in the Southern Tier region
would continue to increase, although at a slower rate or would remain relatively constant in 2000,
2001, and 2002.*4* Moreover, the ITC also found that responsesto I TC questionnaires tended to
support the proposition that the growth in demand was slowing or softening in the Southern Tier
region.**®

89.  ThelTC recognized that demand for cement is dependent on the demand for concrete,
which is essential to all types of construction, particularly residential building, commercial
building, and highways, but accounts for only asmall component of the cost of construction, and
thusisrelatively inelastic.** Demand for cement tends to be cyclical in nature becauseit is
determined by the level of general construction. However, overall demand for cement is less
volatile than any individual construction market since cement is used in nearly every type of
construction. The ITC also recognized that increased government expendituresfor public
infrastructure work might lessen the magnitude of any cyclical downturns for the cement industry
resulting from dedinesin residential and commercia building in the reasonably foreseeable
future."”® The record also demonstrated that demand for cement tended to be seasonal, with
peaks in consumption occurring in the summer months when the level of construction was
highest.'*

90. ThelTC pointed out that increasesin regional production capacity had not kept pace with
increases in demand since the original investigations and particularly during the period of
review.’” The ITC acknowledged that constraints in production capacity had resulted in the need

140 |TC Report at 11-10 and at Table I-1A and (Exhibit MEX-9).

¥ Domestic Producers Response to Commission Questions at 5-6 (Exhibit US-11); Hearing Transcript at
70 (Exhibit MEX-120); M exican Respondents’ Posthearing Brief at 4 and 13 (Exhibit MEX-121).

142 ITC Report at 11-10 - 11-13, and nn. 28, 30, and 35 (Exhibit M EX -9); Domestic Producers Response to
Commission Questions at Attachment 3 (Exhibit US-11); CEM EX’s Prehearing Brief at 12-24 (Exhibit MEX-119);
CEMEX’s Final Comments at 12 (Exhibit MEX-157).

13 ITC Report at 1-31, n.52 (Exhibit MEX-9). In response to the ITC’s questionnaires, producers
operating 30 of the 37 plantsin the Southern Tier region indicated that demand in thisregion was slowing or
softening; 12 of 20 Southern Tier importers and 21 of 34 Southern Tier purchasers made similar observations. 1d.

14 ITC Report at 11-1, 11-10, and 11-13 (Exhibit MEX-9).

145 sych government expenditures included expenditures pursuant to laws such asthe Transportation
Equity Act for the 21st Century (“TEA-21") and the Aviation Investment and Reform Act for the 21st Century
(“AIR-21"). ITC Report at 11-11-13, and n.35 (Exhibit MEX-9).

146 |TC Report at 11-10 (Exhibit MEX-9).

147 Apparent consumption in the Southern Tier region exceeded regional production capacity by 777,000
short tonsin 1997, 3.6 million short tonsin 1998, and 7.3 million short tons in 1999. ITC Report at Table I-1A
(Exhibit MEX-9). Production capacity in the Southern Tier region remained relatively constant during the period of
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for substantial and increasing volumes of subject and non-subject imports to meet regional
market demand during the period of review.® However, the evidence in the record also showed
that producers in the Southern Tier region were in the process of increasing, or had plans to
increase, production capacity in the region. Expansions generally take from three to five years
from planning to production.* While recognizing that all announced expansion plans would
not necessarily be completed, the ITC considered that those in the construction phase, generally
two years in duration, were more certain of completion than those in the planning or permitting
phases. Accordingly, the ITC concluded that, in the next two years alone, over 5 million short
tons in production capacity was expected to come into service in the Southern Tier region.**°

91. ThelTC recognized that the gray portland cement and cement clinker industry is highly
capital intensive. Because of the industry’ s high fixed costs, production facilities must operate at
high capacity utilization rates in order to maximize return on investment.”* The Southern Tier
regional producers capecity utilization for cement grew from 75.1 percent in 1989 to 92.6
percent in 1999,

92.  The evidence showed that a substantial amount of the regional cement industry is owned
by large international corporations. About half of the regional operations have changed
ownership since the original investigations, with the share of foreign ownership increasing
substantially.™®®* The ITC recognized that, similar to the original investigation, most imports of
gray portland cement and cement clinker are controlled by U.S. producers and their affiliated
foreign producers.™ The evidence indicated that Southern Tier regiona producers with foreign
affiliations owned or controlled 38 of the total 44 import terminalsin the region; 19 of these
terminals were owned by producers affiliated with Mexican producers.*>® Finally, the ITC found
that there was a significant degree of vertical integration between regional cement producers and
the downstream ready-mix concrete operations.**®

review, while capacity utilization increased from 91.4 percent in 1997 to 92.6 percent in 1999. /Id.

18 Imports of gray portland cement held an increasing share of the Southern Tier regional market, ranging
from 17.6 percent in 1997 to 30 percent in 1999. ITC Report at Table I-1A (Exhibit MEX-9).

1 ITC Report at 1-29 (Exhibit M EX-9), and Hearing Transcript at 73-74 and 98-99 (Exhibit M EX -120).
The permitting process can take as long as two and a half years for approvals and the construction phase takes two
years, with construction for some projects completed in separate phases. Id.

1% | TC Report at 1-29 and Table I-7 (Exhibit MEX -9).

151 Gray portland cement facilities generally cannot be used to produce other products. ITC Report at 11-7
(Exhibit MEX-9).

%2 | TC Report at Table I-1A (Exhibit MEX-9).

18 | TC Report at 1-31-32 (Exhibit MEX -9). During the period of review, foreign ownership accounted for
63 percent of Southern Tier production capacity as opposed to approximately 47 percent in this region during the
original investigation. ITC Report at 1-28-29 and Table I-1A (Exhibit MEX-9).

1% |TC Report at 1-38. Overall, 13 of the 23 Southern Tier producers reported imports of cement and
cement clinker, mostly from non-subject sources, during the period of review. ITC Report 1-38 (Exhibit MEX-9).

%5 |TC Report at Table -9 (Exhibit MEX-9). Of the 19 import terminals affiliated with Mexican
producers, 14 terminals were considered active.

1%  The share of regional producers gray portland cement shipments that went to affiliated customers was
21 percent in the Southern Tier region, which is a slight increase since 1989. ITC Report at 11-2 (Exhibit MEX-9).
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93.  ThelTC found that the foregoing conditions of competition were likely to remain
unchanged for the reasonably foreseeabl e future and thus provided an adequate basis by which to
assess the likely effects of revocation.

e. Revocation of the Antidumping Duty Order on Imports of Gray Portland
Cement and Cement Clinker from Mexico WasLikdy to Lead to
Continuation or Recurrence of Material Injury to the Southern Tier
Regiond Industry Within a Reasonably Foreseeable Time

94.  Asdiscussed below, the ITC found that the evidence showed that Mexican producers
have the ability and incentive to increase exports to the Southern Tier region, notwithstanding
their regional operations. The ITC reasonably relied on such record evidence as statements,
including testimony beforethe ITC, by CEMEX officials that subject imports from Mexico likely
would increase if the order was revoked, substantial excess capacity in Mexico, and incentives
for Mexican producers to increase exports to the Southern Tier region, notwithstanding their
regional operations. Consequently, based on the record in this review, the ITC concluded that the
volume of subject imports entering the Southern Tier region likely would be significant in the
reasonably foreseeable future if the antidumping duty order was revoked.™’

95. Regarding likely price effects, the ITC found that without the discipline of the
antidumping duty order, there was a substantial likelihood that Mexican cement would be priced
aggressively in the Southern Tier market in order to gain market share; for example, CEMEX had
stated that it would realize a cost savings of $3 per ton if it were to replace the cement imports
from Chinathat it was currently selling in the United States with cement from Mexico if the
antidumping duty order were removed.”*® Thus, as discussed below, the ITC found that
revocation of the antidumping duty order on gray portland cement and cement clinker would be
likely to lead to significant underselling by the subject imports of the domestic like product in the
Southern Tier region, as well as significant price depression and suppression, within a reasonably
foreseeable time.™*

96. ThelTC concluded that revocation of the antidumping duty order would likely lead to a
significant increase in the volume of subject imports that would undersell the domestic like
product and significantly suppress or depress U.S. prices, particularly with demand in the region
projected to increase at slower rates or remain flat in a price-sensitive market. The ITC found
that the volume and price effects of the subject imports would likely have a significant adverse
impact on the production, shipments, sales, market share, and revenues of the regional industry.

%7 |TC Report at 36-38 (Exhibit MEX-9).

1% Hearing Transcript at 172 and 175 (Exhibit MEX-120). The ITC concluded that the difference of $3
per ton was substantial, particularly for a highly-substitutable, price-sensitive product, such as cement, and that these
reduced transportation costs provided CEMEX with the flexibility to lower its price for cement imports from M exico
in the U.S. market without reducing its profit margins.

1% |TC Report at 38-40 (Exhibit MEX-9).
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Thisreduction in theindustry’ s production, shipments, sales, market share, and revenues would
have a direct adverse impact on the industry’ s profitability aswell asits ability to raise capital

and make and maintain necessary capital investments. The ITC found that the likdy lossin
market share and subsequent decrease in cgpacity utilization would be particularly harmful inthis
capital intensive industry -- producers require high capacity utilization levels and operating
margins to meet fixed costs and to justify capital expenditures.

97.  The evidence demonstrated that the Southern Tier regional producers had undertaken, or
announced plans to begin, a number of production capacity expansion projectsin order to meet
increased demand.’® The ITC found that the regional producers’ investments in additional
capacity would be particularly susceptible to the likely significant increases in subject imports if
the order was revoked, and the result likely would be an adverse impact on the regional

industry’ s capacity utilization levels and profitability due to high fixed cods.

98.  Whilethe ITC anayzed the statutory factors regarding the aggregate data for the regional
industry, it also examined the performance of individual regional producersto look for anomalies
as asafeguard “to assurethat the ‘all or almost al’ standard [was] met.”*** The ITC considered
whether the regiona producers representing all or almost all of the production in the Southern
Tier region would experience continuation or recurrence of material injury if the order was
revoked and, based on the record in this review, concluded that the “all or almost dl”

requirement was likely to be met.

99.  Accordingly, based on the record in this review, the ITC concluded that, if the
antidumping duty order was revoked, the likely significant volume of subject imports from
Mexico would be likely to have a significant adverse impact on the regiond industry within a
reasonably foreseeable time.

2. The ITC’s Applies the Term “Likely” In Reviews Consistently With Articles
11.1 and 11. 3 of the AD Agreement

100. Mexico arguesthat the ITC s“likely standard” for determining whether revocation of the
antidumping order would be likely to lead to continuation or recurrence of injury isinconsistent
with AD Agreement Articles 11.1 and 11.3, both as such and as applied in the sunset review of
cement from Mexico. Mexico’'s arguments are not persuasive. As demonstrated below, Mexico
first has not identified any measure that is subject to challenge “as such.” Further, the statutory
standard that the ITC appliesin reviews is not inconsistent with Articles 11.1 or 11.3.

a Mexico Bears the Burden of Proving Its Clams

180 | TC Report at Table I-7 (Exhibit MEX -9); Domestic Producers’ Final Comments at 4-7 (Exhibit US-
12); Domestic Producers’ Prehearing Brief at 78-83 (Exhibit US-13).
181 Cemex, S.A. v. United States, 790 F. Supp. 290, 296 (CIT 1992). ITC Report at Tables E-1 - E-8.
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101. Asdiscussed above, it iswell-established that the complaining party inaWTO dispute
bears the burden of coming forward with argument and evidence that establish aprima facie case
of WTO inconsi stency.*®* However, in discussing the ITC' s sunset review determination,
Mexico seeks to shift its burden of proof to the United States by characterizing the decision to
continue the Mexican antidumping order as an “exception” or “affirmative defense” to the “rule”
in Article 11.3 requiring termination of antidumping orders after five years.!®* Mexico argues
that the burden of proof in such cases falls on the party claiming the “ exception” or asserting the
“affirmative defense.”'* Mexico asserts that its sole responsibility, therefore, isto “provel] that
the United States acted inconsistently with Article 11.3 by failing to terminate the anti-dumping
order on cement after five years’'® and that, thereafter, the burden shifts to the United Statesto
“establish[] that the exception set out in Article 11.3 validly applies.”**® Mexico iswrong.

102. The Appdlate Body has repeatedly recognized that acomplaining party cannot avoid its
burden of proof simply by labeling a particular provision an “exception.”**” Indeed, the two parts
of Article 11.3 do not have a*“general rule-exception” relationship to one another, as Mexico
aleges.® Thus, under the circumstances of this dispute, nothing excuses Mexico from its
obligation to establish aprima facie case.*®

b. Mexico's “As Such” Claim

l. The ITC’s Application of the Term “Likely” In Reviews Is Not a
Measure Subject to Challenge As Such

103. Mexico hasfailed even to identify a measure that can be challenged as such. It refersto a
“likely standard” but does not identify any statutory provision, regulation, or other legal

162 See US - Wool Shirts and Blouses (AB), page 14; EC - Hormones (AB), para. 104; Canada - Dairy
(Article 21.5 - New Zealand and US II) (AB), para. 66.

183 Mexico First Submission, paras. 362-63.

184 Jd., paras. 362-63.

185 14d., para. 363.

%6 14d., para. 363.

187 See e.g., EC - Hormones (AB), para. 104; EC - Sardines (AB), paras. 271-275; Brazil - Aircraft (AB),
para. 137.

168 A similar “general rule-exception” argument was made in EC - Hormones with respect to certain
provisions in the SPS Agreement, but this argument was rejected by the Appellate Body. In comparison, it isworth
noting that, in language and structure, Article 11.3 of the AD Agreement iseven less like the so-called “general rule-
exception” provisions at issue in EC - Hormones. |n that dispute, the negotiators of the SPS Agreement actually
used the phrase “except as otherwise provided for . . . in paragraph 3" to carve out a category of situationsto which
Article 3.1 would not apply. The Appellate Body nonetheless found that this did not create a “general rule-
exception” relationship between Articles 3.1 and 3.3 of the SPS Agreement. Article 11.3, on the other hand, uses
neither the words “except,” “exception,” nor their equivalent. Mexico’s argument that a “general rule-exception”
relationship is established between the first and second parts of Article 11.3 is therefore even weaker than the
argument rejected in EC - Hormones.

189 Under the reasoning of the Appellate Body in US - Wool Shirts and Blouses, treaty provisions — like
Article 11.3 —that are “positive rules establishing obligations in themselves” are “not in the nature of an affirmative
defence” or exception. See US - Wool Shirts and Blouses (AB), pages 15-16.
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instrument that establishes and defines such a*“standard.” What Mexico appears to be
challenging asthe “ITC slikely standard” isthe ITC's application of the term “likely” that varies
case-by-case basis depending on specificreviews. This simply is not a measure subject to
challenge “as such” inthe WTO dispute settlement system.

ii. The ITC Applies A Statutory Standard In Determining Whether
There Is a Likelihood of Continuation or Recurrence of Injury That
Is Consistent With Articles 11.1 and 11. 3 of the AD Agreement

104. ThelITC determines whether there is alikelihood of the continuation or recurrence of
injury inindividual cases on the basis of the U.S. antidumping statute.!”® To the extent that
Mexico challenges the standard set out in the statute, its claim would fail. Significantly, in US -
Argentina Sunset, apanel considered an “as applied” challenge to this standard in which
arguments were made virtually identical to those made by Mexico in this dispute.!™ In US-
Argentina Sunset, the panel found, and the Appellate Body confirmed, that the statutory standard
that the ITC applied to determine whether there was a likelihood of the continuation or
recurrence of injury is consistent with the AD Agreement, saying:

We note that the standard set out in Article 11.3 of the Agreement
for the investigating authorities’ sunset determinationsis“likely.”
This standard applies to the likelihood of continuation or
recurrence of dumping as well asinjury determinations in sunset
reviews, and this is precisely the standard that the USITC
applied.*™

As the same standard appliesto all sunset reviews, including the one a issue, the reasoning of
the panel and Appellate Body in US -Argentina Sunset is equally persuasive and relevant here.

105. Mexico makestwo pointsin support of its “as such” argument. First, it asserts that the
SAA directsthe ITC to apply a standard other than “likely,” inconsistently with Article 11.3; and
second, it claimsthat the ITC' s position in domestic litigation confirms that it does not interpret
“likely” to mean “probable.” Neither of these argumentsis persuasive.

106. Mexicoisincorrect in arguing that, based on guidance from the SAA, the ITC appliesa
standard in which any determination — affirmative or negative —is permissible.!”® The SAA
simply recognizes the inherently predictive nature of the inquiry involved in a sunset review,

10 section 752(a) (1), 19 U.S.C. 1675a(a)(1) (stating that in a sunset review “the Commission shall
determine whether revocation of an order, or termination of a suspended investigation, would be likely to lead to
continuation recurrence of materia injury within areasonably foreseeable time”) (emphasis added) (Exhibit MEX-
5).

W US-Argentina Sunset (Panel), paras. 7.284-7.312 and US-Argentina Sunset (AB), paras. 305-314.

12 US-Argentina Sunset (Panel), para. 7.285 and US-Argentina Sunset (AB), para. 306 (quoting panel
report).

% Mexico First Submission, paras. 375-376
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explaining that “[t]here may be more than one likely outcome following revocation.”*™* The
SAA explains further that

[t]he possibility of other likely outcomes does not mean that a
determination that revocation . . . islikely to lead to continuation or
recurrence of . . . injury . . . iserroneous, aslong asthe
determination of likelihood of continuation or recurrenceis
reasonablein light of the facts of the case.'”

107. The SAA thus does nothing more than explain that the “likely” standard in sunset reviews
does not mean that a continuation or recurrence of injury must be inevitable. The SAA simply
recognizes that there may be more than one possible outcome when projecting into the future.
Contrary to Mexico’ s assertions, the SAA does not direct the I TC to apply a standard that is
inconsistent with Article 11.3.

108. Also contrary to Mexico's assertions, the ITC’ s position in earlier domestic litigation and
inabrief toaNAFTA panel does not prove that the ITC did not interpret “likely” to mean
“probable”. The domestic court decision on which Mexico relies, aswdl asthe NAFTA panel
brief, were based on the understanding of some ITC Commissioners that the term “ probable”
connoted avery high degree of certainty.'® Asit became apparent from subsequent opinions of
the U.S. court, however, there are different connotations associated with the word “ probable.”
The U.S. courts eventually clarified that “probable” was synonymous with the statutory term
“likely.” It became clear that the views of a mgjority of the Commissioners as to the standard
applicable in sunset reviews (including the standard applied in the Cement sunset review) were
either identical to that articulated by the court or indistinguishable from it.

C. Mexico's“AsApplied” Claim

109. Inthe sunset review at issue in the instant dispute, the ITC applied the same standard set
out in both Article 11.3 of the AD Agreement and U.S. law. Specifically, the ITC determined
whether revocation of the antidumping duty order would be “likely” to lead to continuation or
recurrence of materia injury to aregional industry in the United States within a reasonably
foreseeabletime.!”” TheITC explicitly stated in its opinion that it was applying the “likely”
standard, as set out in the statute.'™®

17 SAA at 883 (emphasis added) (Exhibit US-14).
175
Id.
176 See, e.g., the discussion of this issue in the July 2002 submission by the ITC in the Usinor case (Exhibit
MEX-152 at 6).
7| TC Report at 1 (Exhibit MEX-9).
18 |TC Report at 1, 28-31, 38, 40, and 42 (Exhibit MEX-9).
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110. Giventha the ITC explicitly stated that it was applying a*“likely” standard, it only
remains for the Panel to evauate whether the facts supported the ITC' sfinding. Asthe Appellae
Body explained in US — Argentina Sunset:

We agree with the United States that because the USITC had
explicitly stated in itsfinal determination that it applied the
“likely” standard, “the only way for the Panel to assess whether
that standard wasin fact goplied was to evaluate whether thefacts
supported the finding.” Thus, by carrying out the task of evaluating
whether the USITC' s determination of likely injury was supported
by a sufficient factual basis, the Panel responded to the question
whether the USITC actually applied the “likely” standard in the
sunset review.'”

111. Mexico asoreliesonthe ITC s statementsin domestic litigation and beforeaNAFTA
panel, to support its“as applied” clam.™® It should be noted again that Argentina made almost
identical arguments to the panel and Appellate Body in US — Argentina Sunset regarding the
same | TC statements in domestic litigation and before a NAFTA panel. The panel found that
these statements were not relevant to the question of whether the ITC’ s determination in the
review at hand satisfied the Article 11.3 likely standard.’® The Appellate Body agreed,
explaining:

The task of the Panel was to decide whether the determination of
“likely” futureinjury rested, in this specific case, on a sufficient
factud basisto dlow the USITC to draw reasoned and adequate
conclusions. In order to perform this exercise properly, the Panel
did not need to resort to the statements of the USITC before
domestic courts or before a NAFTA panel, because the Panel’s
assessment necessarily had to be based on the meaning of “likely”
within the WTO legd system -- namely the meaning attributed to
thisterm by the Appellate Body in US — Corrosion-Resistant Steel
Sunset Review. Therefore, it was not unreasonable for the Pand to
consider that the USITC' s statements to which Argentinarefers
were “not relevant” to the task of assessing the application of the
“likely” standard in Article 11.3 with respect to injury in the sunset
review at issue.'®

112. Thistreatment of ITC statementsin other foraonly reinforces the fact that the ITC's
compliance with the likely standard is best assessed by an examination of what the ITC actualy

1 US-Argentina Sunset (AB), para. 311.

18 Mexico First Submission, paras. 385, 387 and 396.
181 US-Argentina Sunset (Panel), para. 7.285.

182 US-Argentina Sunset (AB), para. 312.
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did in this review. A discussion of how the facts in the record before the ITC supported its
determination is provided in Section VI.A.6 of this submission below.

113. The United States notes that Mexico argues that the Panel is precluded from examining
the evidence before the ITC to determine whether that evidence, in fact, supported afinding of
“likely” continuation or recurrence of injury. Mexico maintains, citing the panel report in US-
Softwood Lumber AD Final,*® that this would constitute a prohibited de novo review. Mexico is
mistaken. The panel in US — Softwood Lumber AD Final stated that under the standard of review
set forth in Article 17.6(1) of the AD Agreement, it was “precluded from establishing facts and
evaluating them for [itself], that is. . . engag[ing] in ade novo review.”*®* For this Panel to
assess whether the ITC actually applied the likely standard — by examining the ITC' s analysis of
the likely volume, price effects, and impact of importsif the antidumping order were revoked —
does not amount to the Panel establishing facts and evaluating them for itself. Instead, the Panel
would be examining, consistent with Article 17.6(1) of the AD Agreement, whether the I TC's
“establishment of the facts was proper and whether [its] evaluation of those facts was unbiased
and objective.”

3. The Time Frame in Which Injury Would Be Likely to Recur

a Contrary to Mexico’'s Assertion, the AD Agreement Does Not Require
Investigating Authorities to Determine Whether Injury Would Be Likely at
the Time of Revocation

114. Mexico' s position that the AD Agreement requires investigating authorities to assess
“injury” at the time of the expiry of the order'® has no basisin the text of the Agreement. Again,
an identical argument was considered and rejected by the panel in US — Argentina Sunset.

115. Article11.3 requires a determination of whether revocation “would belikely to lead to
continuation or recurrence of injury.” The words “to lead to” make clear that the recurrence of
injury need not be immediate — that it need not occur at the time of revocation of the order.
These words affirmatively indicate that the Agreement recognizes that some time may pass
between the revocation of the order and the recurrence of injury.*®

116. The panel in US — Argentina Sunset rejected the same position advanced by Argentinain
that case that injury must occur upon revocation of the order. It stated: “[w]e do not agree with
the propasition that Article 11.3 necessarily requires that the investigating authority base its
likelihood of continuation or recurrence of injury determination upon the expiry of the duty. As

18 Mexico First Submission, paras. 396-397.

184 US - Softwood Lumber AD Final (Panel), para. 7.9.

18 Mexico First Submission, paras. 401-403.

The deliberate choice of the words “to lead to” in Article 11.3 is apparent by contrasting it with Article
3.5, which refersto “causing injury” in the present tense, and Article 3.7, which refers to “imminent” injury.

186



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 36

we already stated, Article 11.3 does not impose a particular time frame on which the
investigating authority has to base its likelihood determination.” ¥

117. Mexico'sargument is at odds with the fundamentally prospective nature of reviews under
Article 11.3. If an antidumping duty order has been effectivein allowing a domestic industry to
recover from material injury or the threat of material injury, such injury or threa will not be
present at the time of expiry of theorder. But, this does not necessarily mean that expiry of the
duty isnot likely “to lead to” arecurrence of theinjury.

118. Insum, the Agreement does not require that the likelihood of continuation or recurrence
of injury be determined at the time of expiry of the order.

b. The U.S. Statutory Provisions as to the Time Framein Which Injury
Would Be Likely to Recur Are Not Inconsistent With Articles 11.1 and
11.3 of the AD Agreement

119. Mexico clamsthat the U.S. statutory requirements contained in Sections 752(a)(1) and
752(a)(5) of the Tariff Act of 1930, as amended, are inconsistent “as such” with AD Agreement
Articles 11.1 and 11.3.®® Sections 752(a)(1) and 752(a)(5) instruct the ITC in a sunset review to
determine whether injury would be likely to continue or recur "within a reasonably foreseeable
time" and to "consider that the effects of revocation or termination may not be imminent, but may
manifest themselves only over alonger period of time."*®

120. Mexico misconstrues Articles 11.1 and 11.3. Neither provision specifies the time frame
relevant to a sunset inquiry. In the absence of any specific provisionin Articles11.1 or 11.3,
Members remain free to determine under their own laws and procedures the time frame relevant
insunset inquiries. It isinherently reasonable for the United Statesto consider the likelihood of
continuation or recurrence “within areasonably foreseeable time” and that the “ effects of
revocation or termination may not be imminent, but may manifest themselves only over alonger
period of time.”

121. In US — Argentina Sunset, both the panel and the Appellate Body, considered and rejected
claims by Argentinathat the same provisions of U.S. law are inconsistent with Articles 11.1 and
11.3.*%° The Appellate Body rejected the same argument made by Mexico here*®* that U.S. law
creates an impermissible “gap” during a period when there is no finding of present or threatened
injury. It correctly found that this gap “is nothing more than atheoreticd possibility” which

87 US-Argentina Sunset (Panel), para. 7.187.

18 Mexico First Submission, paras. 404-409.

189 19 U.S.C. 1675a(a)(1) and 1675a(a)(5) (Exhibit MEX -5).

10 US-Argentina Sunset (Panel), paras. 7.174-7.193, (4B), paras. 353-361.
191 Mexico First Submission, para. 407.
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“cannot justify the importation into Article 11.3 of an ‘imminent’ standard for likelihood of
recurrence of injury.” *?

122.  Insum, the AD Agreement is silent on the question of the relevant time frame within
which injury would be likely to recur. Thisissue has been left to the discretion of the Members,
and the standard set forth in U.S. law isreasonable. As such, Sections 752(a)(1) and 752(a)(5) of
the Tariff Act of 1930 cannot be found to be inconsistent with Articles 11.1 or 11.3 of the AD
Agreement.

C. The ITC s Application of the Statutory Provisionsas to the Time Framein
Which Injury Would Be Likely to Recur Was Not Inconsistent With
Articles 11.3 and 3 of the AD Agreement

123. Mexico clamsthat the | TC's application of the U.S. statutory requirements contained in
Sections 752(a)(1) and 752(a)(5) of the Tariff Act of 1930, as amended, in the sunset review on
cement from Mexico was inconsistent with AD Agreement Articles 11.1 and 11.3.'%

124. Mexico's claim has no merit. Asexplained in the preceding section, Articles 11.1 and
11.3 are silent on the timeframe relevant to a sunset review and imposes no explicit obligations
in thisrespect. Therefore, the ITC cannot be found to have acted inconsistently with these
articles by failing to specify the precise period that it considered relevant. Asthe Appdlate Body
has explained, “the mere fact that the timeframe of theinjury analysisis not presented in a sunset
review determination is not sufficient to undermine that determination. . . . A determination of
injury can be properly reasoned and rest on a sufficient factual basis even though the timeframe
for theinjury determination is not explicitly mentioned.”**

4, Obligations to Base Determinations on Positive Evidence and Conduct an
Objective Examination of the Facts on the Record

125. In Section VI of itsfirst submission, Mexico aleges that the ITC' s likelihood of
continuation or recurrence of injury determination is inconsistent with U.S. obligations under
Articles 11.1 and 11.3 of the AD Agreement. Mexico’s claims have no basisin law or fact. The
ITC made its determination based on positive evidence and an objective examination of the
record facts. The ITC set forth in a separate report the findings and conclusions reached on all
issues of fact and law considered material by the ITC. Moreover, the ITC' s narrative views and
related data tabulations provide reasoned explanations of its analysisin more than sufficient
detail .'*°

a Positive Evidence and Objective Examination

192 US-Argentina Sunset (AB), para. 359.

1% Mexico First Submission, paras. 276-277.
194 US — Argentina Sunset (AB), para. 364.
1% See ITC Report (Exhibit MEX -9).
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126. Under Article 17.6(i) of the AD Agreement, a panel must determine whether an
investigating authority’ s factual determinations were based on a proper establishment of the
facts, and an unbiased and objective evaluation of those facts. These fundamental evidentiary
and objectivity principles would be relevant to alikelihood of continuation or recurrence of
injury determination under Article 11.3. Asthe Appellate Body noted in US — Argentina Sunset,
these Article 17.6(i) principles parallel those set forth in Article 3.1, that injury determinations be
based on “positive evidence” and an “ objective examination.”**® Thus, the panel would ensure
that the investigating authority’ s determination of likelihood of continuation or recurrence of
injury is made on the basis of the proper establishment of the facts, or positive evidence, and
involves an unbiased and objective examination of that evidence. While positive evidence
involves the facts underpinning and justifying the likelihood of continuation or recurrence of
injury determination, objective examination is concerned with the investigative process itself %’

127. The Appellate Body in US-Argentina Sunset examined the term “positive evidence” and
explained that:

The term “positive evidence’ relates, in our view, to the quality of the
evidence that authorities may rely upon in making a determination. The
word “positive” means, to us, that the evidence must be of an affirmative,
objective and verifiable character, and that it must be credible.*%

128. Moreover, the Appellate Body has recognized that, because of the prospective and
forward-looking nature of determinations to be made under Article 11.3, absolute certainty on
what is likely to occur in the future is not required in order for such a determination to be based
on “positive evidence.” Thus, the Appellate Body in US-Argentina Sunset explained:

The requirements of “positive evidence” must, however, be seen in the
context that the determinations to be made under Article 11.3 are
prospective in nature and that they involve a“forward-looking analysis.”
Such an analysis may inevitably entail assumptions about or projections
into the future. Unavoidably, therefore, the inferences drawn from the
evidence in the record will be, to a certain extent, speculative. In our
view, that some of the inferences drawn from the evidence on record are

19 US-Argentina Sunset (AB), paras. 284 and 340. Article 3.1 of the AD Agreement provides that an
injury determination:
shall be based on positive evidence and involve an objective examination of both (a) the
volume of dumped (subsidized) imports and the effects of the dumped (subsidized)
imports on pricesin the domestic market for like products, and (b) the consequent impact
of these imports on domestic producers of such products.
7 See EC-Bed Linen (AB), para. 114; US-Hot-Rolled Steel (AB), para. 193.
198 US-Argentina Sunset (AB), para. 340, quoting US-Hot-Rolled Steel (AB), para. 192; see also EC-Bed
Linen (AB), para. 114.
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projections into the future does not necessarily suggest that such
inferences are not based on “positive evidence.”**

129. The Appellate Body has also examined the term “ objective examination” in the context of
the investi gative process, stating:

The word “examination” relates, in our view, to the way in which the
evidence is gathered, inquired into and, subsequently, evaluated; that is, it
relates to the conduct of the investigation generally. Theword
“objective,” which qualifies the word “examination,” indicates essentidly
that the “examination” process must conform to the dictates of the basic
principles of good faith and fundamental farness*®

130. InEC - Bed Linen, the Appellate Body explained the obligation to conduct an “ objective
examination” as follows:

In short, an “ objective examination” requires that the domestic industry,
and the effects of dumped imports, be investigated in an unbiased manner,
without favouring the interests of any interested party, or group of
interested parties, in theinvestigation. The duty of the investigating
authorities to conduct an “ objective examination” recognizes that the
determination will be influenced by the objectivity, or any lack thereof, of
the invedtigative process.®

As discussed below, the ITC' s Article 11.3 likelihood of continuation or recurrence of injury
determination was based on the proper establishment of the facts and made in an unbiased
manner without favoring the interests of any interested party.

b. Reasoned and Adequate Explanation

131. Article12.2.2 of the AD Agreement sets forth that the investigating authority’ s public
notice or separate report shall contain “dl relevant information on the matters of fact and law and
reasons which have led to the imposition of final measures. . . aswell as the reasons for the
acceptance or rejection of relevant arguments or claims made by exporters or importers.” While
the AD Agreement does not elaborate further on what constitutes a reasoned explanation of the
relevant facts and arguments that led to the determination, the Appellate Body and prior panels
have offered some clarification.

132. According to the panel in Mexico - HFCS (Article 21.5 - US), the obligation of an
investigating authority to set forth its explanations in a published notice and/or report isto

19 US-Argentina Sunset (AB), para. 341, citing US-Japan Sunset (AB), para. 105.
20 FC-Bed Linen (AB), para. 114, quoting US-Hot-Rolled Steel (AB), para. 193.
21 EC-Bed Linen (AB), para. 114, quoting US-Hot-Rolled Steel (AB), para. 193 (emphasis in original).
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provide transparency and, thus, provide the reasoning tha led to its conclusions.”? The pand in
EC-Bed Linen explained that the availability of explanations makes it possible for those involved
to understand the results and makes it possible for a Panel to review an authority’ s findings and
determine whether it complied with specific obligations.*®

133. Theobligation to provide areasoned explanation, however, does not require an
investigating authority to adopt any specific approach to assessing the likelihood of continuation
or recurrence of injury or for explaining the basis for such a determination.?® The guidance
essentidly is that the investigating authority must be in aposition to demonstrate that it did
address the relevant issues. Asthe Appellate Body in EC — Cast Iron Fittings recognized, the
obligation to evaluate factors “is distinct from the manner in which the evaluation isto be set out
in the published documents.”?®®> Thus, an explicit explanation on every factor or argument is not
necessary to be deemed an eval uation where the investigating authority’ s decisonal path is
reasonably discernible.

134. Asevident in the Views of the Commission, the ITC considered all record evidence,
including relevant arguments raised by the parties, and provided reasoned and adequate
explanations which demonstrate that its determination is based on positive evidence. The
evidence that Mexico alleges was uncontested, but ignored or not considered, in fact, as evident
in its opinion, was discussed by the ITC. Moreover, contrary to Mexico’'s allegations, it is clear
from the ITC' s objective examination that such evidence was far from uncontroverted and
conclusive. The Views of the Commission demonstrate that the ITC conducted an unbiased
examination of all of the record evidence and contain a persuasive explanation as to how the
evaluation of relevant factors led to the determination of the likelihood of continuation or
recurrence of injury.*®

C. The ITC s Report Provides Reasoned Explanations Which Demonstrate
that its Determination was Based on Positive Evidence and an Objective
Examination

135. Inview of the nature of the evidentiary and objectivity obligations under the AD
Agreement, it is clear that the ITC’ s establishment of the facts was proper and that it considered
the totality of the evidencein an unbiased and objective manner in making its likelihood of
continuation or recurrence of injury determination. As such, its determination is based on
“positive evidence”; that is, evidence which is affirmative, objective, verifiable and credible.®”

22 See Mexico-HF CS (Article 21.5) (Panel), n. 592.

23 [EC-Bed Linen (Panel), para. 6.163.

24 See US-Argentina Sunset (AB), para. 283; US-Japan Sunset (AB), para. 123.

25 EC-Cast Iron Fittings (AB), paras. 160-162 (“W hether a panel conducting an assessment of an anti-
dumping measure is able to find in the record sufficient and credible evidence to satisfy itself that a factor has been
evaluated, even though a separate record of the evaluation of that factor has not been made, will depend on the
particular facts of each case.”).

26 Eoypt-Rebar (Panel), para. 7.46, quoting Thailand - H-Beams (Panel), para. 7.236.

27 See US-Argentina Sunset (AB), para. 340.
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Moreover, the ITC conducted an * objective examination” in which the “identification,
investigation and evaluation of the relevant factors [was] . . . even-handed.””® Mexico's
allegations that the ITC did not rely on positive evidence or evaluate the facts in an objective
manner has absolutely no basisin fact and is nothing more than an effort to have the Panel
reweigh the record evidence for itself 2

136. Inits narrative views and accompanying data tabulations, the ITC identified and
discussed specific factual evidence supporting its determination, as discussed below. TheITC
explained why it found some evidence more reliable than other record evidence, and addressed
contrary factual arguments. Significantly, a careful reading of Mexico’ s submission shows that it
really does not challenge the positive evidence on which the ITC relied, nor does Mexico argue
that the ITC' s tabulation of record information was doneincorrectly. Instead, Mexico directs this
Panel to look at only certain evidence and/or asserts that the ITC should have used a different
methodology to consider certain evidence.?® Mexico alleges that certain evidence that was
presented to the ITC in the underlying investigation was uncontroverted and overwhel ming,**
but the ssimple fact is the evidence considered as a whole demonstrates otherwise, as discussed
below. In other words, Mexico’s argument is not about whether the ITC' s determination is based
on evidence that is affirmative, objective, verifiable, and credible. Mexico issimply, improperly,
asking this Panel to reweigh the evidence in hope of a different outcome.

137. Mexico alsoismistaken in its allegations that the I TC failed to conduct an objective
examination. In fact, the ITC gathered evidence, made extensive inquiries, and evaluated the
evidencein good faith. The ITC's process was fundamentally fair and its investigative
proceedings were transparent.

138. ThelTC' sdetermination also reflects the ITC' s objectivity. Initsfirst submission,
Mexico questions the ITC' s verification of a certain Mexican producer’s (CEMEX) data and the
methodol ogies used to consider certain production capacity data. Y &, the verification was done
after at least two formal special requests were made to CEMEX to provide complete rather than
only partial production cgpacity data and then to reconcile and explain the different sets of
capacity numbers provided to the ITC and to other agencies, including Commerce and the U.S.
Securities and Exchange Commission.?? The fact is, based on the verification, the ITC generally
accepted CEMEX’s complete series of data and cal culations regarding production capacity with
one exception made in order to use a common methodology for production cgpacity for all
Mexican producers®® The ITC applied methodologies that it uses routinely in its investigations
for the Cement investigation.

28 See US-Hot-Rolled Steel (AB), para. 196.

2 See, e.g., Mexico First Submission, paras. 415-488.
See, e.g., Mexico First Submission, para. 423.

See, e.g., Mexico First Submission, para. 423.

%2 See ITC Report at 1V-14-16 (Exhibit MEX-9).

23 |TC Report at 36, n.216 (Exhibit MEX -9).

210
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139. ThelTC addressed the likely volume of subject imports, likdy price effects and likely
impact of subject imports on the regional industry, and discussed material factual and legd
arguments raised by all interested parties. Although Mexico makes many allegationsin its
submission that the ITC ignored certan evidence or arguments, the explicit language of the
ITC' s determination demonstrates otherwise. In short, the ITC' sinvestigation was conducted in
an unbiased manner, without favoring the interests of any interested party, and the likelihood of
continuation or recurrence of injury determination reflects the ITC' s objective examination.

5. Article 3 Does Not Apply to Sunset Reviews

140. Mexico assertsthat Article 3 disciplines “apply for all purposes under the Agreement,
including during sunset reviews, asthey areincorporated directly into Article 11.3 through
footnote 9.”2* Purporting to “[h]av[e] established that the disciplines of Article 3 apply to sunset
review,” Mexico claims that “the Commission breached Article 3 in this case.”**

141. However, asthe Appellate Body in US-Argentina Sunset recently found with respect to an
identical argument made by Argentina, the premise of this argument iswrong; the obligations set
forth in Article 3 of the AD Agreement do not apply to likelihood of continuation or recurrence
of injury determinations in sunset reviews.?*®

142.  In US-Argentina Sunset, Argentinaargued, just as Mexico does in this dispute, that by
virtue of the referenceto the definition of “injury” in footnote 9 of the AD Agreement, all
references in the Agreement to “injury” require a determination made in conformity with the
provisions of Article 3.2*" The Appellate Body disagreed.

143. The Appellate Body found that, “[i]t does not follow . . . from this single definition of
‘injury’ [in footnote 9], that dl of the provisions of Article 3 are applicablein their entirety to
sunset determinations under Article 11.3.”*® The Appellate Body explained that Argentinawas
confusing the definition of injury, which was contained in footnote 9, with the determination of
injury. According to the Appellate Body, “[n]otwithstanding footnote 9, the paragraphs of
Article 3 are not an elaboration of the meaning of ‘injury’. Rather, Article 3 lays down the steps
involved and the evidence to be examined for the purposes of making a determination of
injury.”?®

144. Given tha the legal issues are virtudly identicd, the correct reasoning of the Appellate
Body in US-Argentina Sunset is equally persuasivein this dispute. Asthe Appellate Body found
in US-Argentina Sunset “the Anti-dumping Agreement distinguishes between ‘ determination[s] of

214 Mexico First Submission, para. 539.

Mexico First Submission, para. 552.

26 US-Argentina Sunset (AB), para. 285.
27 US-Argentina Sunset (AB), para. 275.
28 US-Argentina Sunset (AB), para. 277.
29 US-Argentina Sunset (AB), para. 277.
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injury,” addressed in Article 3, and determinations of likelihood of ‘ continuation or recurrence . .
.of injury,” addressed in Article 11.3.”%° Asthe Appellate Body further noted,

Article 11.3 does not contain any cross-reference to Article 3 to the effect
that, in making the likelihood-of-injury determination, all the provisions of
Article 3—or any particular provisions of Article 3 —must be followed by
investigating authorities. Nor does any provision of Article 3 indicate that,
wherever the term “injury” appears in the Anti-Dumping Agreement, a

determination of injury must be made following the provisionsof Article
3.221

145. The Appelate Body sated that “the lack of a sufficient textual bassto apply Article 3 to
likelihood-of-injury determinations is not surprising given ‘the different nature and purpose of
original investigations, on the one hand, and sunset reviews, on the other hand.’”?? The
Appellate Body explained,

[o]rigind investigations require an investigating authority, in order to
impose an anti-dumping duty, to make a determination of the existence of
dumping in accordance with Article 2, and subsequently to determine, in
accordance with Article 3, whether the domestic industry is facing injury
or athreat thereof at thetime of the origind investigation. In contrast,
Article 11.3 requires an investigating authority, in order to maintain an
anti-dumping duty, to review an anti-dumping duty order that has already
been established — following the prerequisite determinations of dumping
and injury — so as to determine whether that order should be continued or
revoked.”

20 US-Argentina Sunset (AB), para. 278.

21 US-Argentina Sunset (AB), para. 278.

22 US-Argentina Sunset (AB), para. 279, quoting US-Japan Sunset (AB), para. 124. The Appellate Body
observed in US-Japan Sunset that “original investigations and sunset reviews are distinct processes With different
purposes.” It explained that “[t]he nature of the determination to be made in a sunset review differs in certain
essential respects from the nature of the determination to be made in an original investigation.” US-Japan Sunset
(AB), para. 87 (emphasis added); see also US-Japan Sunset (AB), para. 104, footnote 114.

23 US-Argentina Sunset (AB), para. 279. The difference between the nature and practicalities of the
inquiry in an original investigation and of theinquiry in asunset review demonstrates that the tests for each cannot
beidentical. In an original investigation, the investigating authorities examine the current condition of an industry
that has been exposed to the effects of unrestrained, dumped imports that are competing without remedial measures
in place. In doing so, the authorities must examine the volume, price effects and impact of the unrestrained imports
on a domestic industry that may be indicative of present injury or threat of material injury. Five yearslater, in an
Article 11.3 sunset review, the investigating authorities must determine whether “expiry of the duty would be likely
to lead to continuation or recurrence of .. . injury.” Under U.S. law, the I TC examines the /ikely volume of imports
in the future that have been restrained for the last five years by the antidumping duty order, the likely price effects in
the future of such imports, and the likely impact of the imports in the future on the domestic industry that has been
operating in a market where the remedial order has been in place. As aresult of the order, dumped imports may have
decreased or exited the market altogether or, if they have maintained their presence in the market, they may be priced
higher than they were during the original investigation, when they were entering the market unencumbered by any
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146.  With respect to the threshold question of why the provisions of Article 3 do not apply to
Article 11.3 sunset reviews, the Appellate Body stated that:

Given the absence of textual cross-references, and given the
different nature and purpose of these two determinations, we are of
the view that, for the "review" of a determination of injury that has
aready been established in accordance with Article 3, Article 11.3
does not require that injury again be determined in accordance with
Article 3. We therefore conclude that investigating authorities are
not mandated to follow the provisions of Article 3 when making a
likelihood-of-injury determination.?*

147. Thisanalysisisequally correct when applied to the Article 3 claims raised by Mexico in
the instant dispute. Given the absence of atextual basis and the different nature and purpose of
an original determination and a sunset review, investigating authorities are not required to follow
the provisions of Article 3 when making a likelihood of injury determination. Mexico's claims
that the United States has failed to comply with Articles 3.2., 3.4, 3.5, 3.7, and 3.8 of the AD
Agreement are therefore without basis. The Panel should find, as the panel and Appellate Body
did in US-Argentina Sunset, that the United States has not acted inconsistently with those
provisions because there is no requirement that a Member apply those provisions in making a
likelihood of injury determination under Article 11.3.

6. The ITC’s Sunset Determination Was Consistent with Article 11.3 Because
the Establishment of the Facts Was Proper and the Evaluation of the Facts
Was Unbiased and Objective

148. ThelTC s sunset determination was based on a proper establishment of the relevant facts
and an unbiased and objective evaluation of those facts. As discussed bdow, the ITC carefully
reviewed an extensive array of factors and evidence relative to the likely volume, price effect and
impact of dumped imports on the domestic industry. Mexico hasfailed to show that the ITC's
determination was biased in favor of any interested party or that the quality of the evidence
considered was compromised in any way.

149. That the ITC may have given adifferent weight or meaning to record evidence than
Mexico would have preferred does not go to whether the ITC conducted an “objective”
examination of the facts gathered during thereview.””® As Article 17.6(i) makes clear, the fact

additional duties. With the presence of the order, it would not be surprising that no injury or causal link presently
exists, afact recognized by the standard of “continuation or recurrence of injury.”

24 US-Argentina Sunset (AB), para. 280 (emphasis in original).

25 Cf Cast Iron Fittings (AB), para. 128 (stating, in the context of whether the panel made an “objective”
and “unbiased” review pursuant to AD Agreement Article 17.6(i), that it is “not sufficient for [the complaining party]
simply to disagree with the Panel’s weighing of the evidence” and that a panel does not err in declining “to accord
the evidence the weight that one of the parties sought to have accorded to it”) (internal quotations and footnotes
omitted).
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that another conclusion might have been drawn isinsufficient to find that the decisionreached is
inconsistent with the AD Agreement.

150. Mexico arguesin the alternative that, evenif Article 3 does not apply to sunset reviews,
which it does not, that “ Article 11.3 nevertheless imposes a number of exacting disciplines on an
investigating authority when it conducts a ‘review’ and makes a ‘determination.’”**® In doing so,
Mexico contends that “many of the substantive disciplines enumerated in Article 3 are inherent
in Article 11.3" and thus “ apply as Article 11.3 obligations.”*’ According to Mexico, such
requirements are derived from “the obligation of investigating authorities to conduct a ‘review’
and make a‘ determination.’”?%®

151. Onceagain, Mexico’s attempt to implicitly apply Article 3 to a sunset review echoes the
same legal arguments made by Argentina and rejected by the Appellate Body in US-Argentina
Sunset. The Appellate Body there indicated that it was “not persuaded by the argument of
Argentinathat a likelihood-of-injury determination can rest on a‘ sufficient factual basis' and can
be regarded as a ‘reasoned conclusion’ only after undertaking all the analyses detailed in the
paragraph of Article 3."%* Specifically, the Appdlate Body in US-Argentina Sunset reasoned
that:

The Appellate Body has concluded previously that the terms “ determine”
and “review” are critica to understanding the obligations of an
investigating authority in sunset reviews. The ordinary meanings of these
terms necessitate a “ reasoned conclusion on the basis of information
gathered as part of a process of reconsideration and examination.” Asthe
Appellate Body stated in US - Corrosion-Resistant Steel Sunset Review,
however, the requirement for an investigating authority to arriveat a
“reasoned conclusion” asto the likelihood of continuation or recurrence of
injury does not have to be satisfied through a specific methodology or the
consideration of particular factorsin every case. We are not persuaded by
the argument of Argentinathat a likelihood-of-injury determination can
rest on a‘sufficient factual basis' and can be regarded as a ‘reasoned
conclusion’ only after undertaking all the analyses detailed in the
paragraphs of Article 3.2°

152. Thus, in spite of Mexico’'s attemptsto read Article 11.3 as requiring a specific
methodology, the Appellate Body in US-Argentina Sunset reaffirmed statements in US-Japan

26 Mexico First Submission, para. 598.

Mexico First Submission, paras. 604 and 605.
Mexico First Submission, para. 605.

2 US-Argentina Sunset (AB), para. 283.

20 US-Argentina Sunset (AB), para. 283.
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Sunset that no specific methodology is prescribed for Article 11.3 proceedings.?®! Rather, the
Appellate Body set forth that the investigating authorities' obligationsin a sunset review are as
follows:

In order to continue the imposition of the measure after the expiry of the
five-year application period, it is clear that the investigating authority has
to determine, on the basis of positive evidence, that termination of the duty
islikely to lead to continuation or recurrence of dumping and injury. An
investigating authority must have a sufficient factual basis to alow it to
draw reasoned and adequate conclusions concerning the likelihood of such
continuation or recurrence.*

153. ThelTC'scement sunset determination was consistent with the objectivity and
evidentiary requirements of the AD Agreement, and rests on afactual basis sufficient to allow it
to draw reasoned and adequate conclusions. The Appellate Body in US-Argentina Sunset
recognized the ITC’ s three-step gpproach — likely volume of dumped imports, likdy price effects
of dumped imports, and likely impact of dumped imports on the domestic industry in the event
the antidumping duties were terminated — as a legitimate manner to structure its reasoning and
arrive an at overall determination.”®®* Moreover, the Appellate Body in US-Argentina Sunset
explained that the Article 11.3 “likely” standard applies to the overall determinations regarding
dumping and injury, and that the standard “need not necessarily apply to each factor considered
in rendering the overall determinations of dumping and injury.”#*

154. Asdiscussed above, the inquiry contemplated by Article 11.3 is counterfactual in nature,
and entails the application of a decidedly different analysis with respect to the volume, price and
impact than an original determination of whether thereis material injury or threat thereof by
reason of subject imports. Inan original investigation, the investigating authorities examine the
current condition of an industry that has been exposed to the effects of unrestrained, dumped
imports that are competing without remedial measuresin place. Five years later, in an Article
11.3 sunset review, the ITC examines the likely volume of imports in the future that have been
restrained for the last five years by the antidumping duty order, the /ikely price effectsin the
Sfuture of such imports, and the /ikely impact of the imports in the future on the domestic industry
that has been operating in a market where the remedial order has been in place. Indeed, there
may no longer be either any subject imports or material injury once an antidumping order has
been in effect for five years. The authority must then decide the likely impact of a prospective

1 The Appellate Body in US-Argentina Sunset stated:
Article 11.3 does not expressly prescribe any specific methodology for investigating
authoritiesto use in making alikelihood determination in a sunset review. Nor does
Article 11 identify any particular factorsthat authorities must take into account in making
such a determination .

US-Argentina Sunset (AB), para. 281, quoting US-Japan Sunset (AB), para. 123.

22 US-Argentina Sunset (AB), para. 321, quoting US-Japan Sunset (AB), para. 114.

28 US-Argentina Sunset (AB), para. 323.

B4 US-Argentina Sunset (AB), para. 323.
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change in the status quo; i.e., the revocation of the antidumping duty order and the elimination of
its restraining effects on volumes and prices of imports.

155. Mexico's claimswith regard to the likely volume of imports, likely price effects of
imports, and likely adverse impact of imports, including the likely impact on“all or dmost al”
of the producersin the Southern Tier region, are discussed in turn below.

a Criteria Considered in aFive-Y ear Review

156. Article 11.3 statesin relevant part that: “any definitive anti-dumping duty shdl be
terminated on a date not later than five years from itsimposition . . . unless the authorities
determine.. . . that the expiry of the duty would be likely to lead to continuation or recurrence of
dumping and injury.”?*

157.  While no further guidanceis provided in the AD Agreement, the U.S. statute sets forth
that, in afive-year review, the ITC must determine whether revocation of an order, or termination
of a suspended investigation, would be likely to lead to continuation or recurrence of material
injury within a reasonably foreseeable time, by considering the likely volume, price effect, and
impact of imports on the domestic industry.”® The U.S. statute specifically directsthe ITC to
take into account such other factors as:

(A) its prior injury determinations, including the volume, price effect, and
impact of imports of the subject merchandise on the industry before the
order was issued or the suspension agreement was accepted,

(B) whether any improvement in the state of the industry is related to the
order or the suspension agreement,

(C) whether the industry is vulnerable to material injury if the order is
revoked or the suspension agreement isterminated . . . .»’

158. Inevaluating the likely volume of imports of subject merchandise if the order is revoked
or the suspended investigation is terminated, the U.S. statute further indicates that the ITC shall
“consider whether the likely volume of imports of the subject merchandise would be significant
if the order isrevoked or the suspended investigaion is terminated, either in absolute terms or
relative to the production or consumption in the United States.” >

25 Article 11.3 of AD Agreement.
26 19 U.S.C. 1675a(a)(1) (Exhibit MEX -5).
7 19 U.S.C. 1675a(a)(1) (Exhibit MEX -5).
28 19 U.S.C. 1675a(a)(2) (emphasis added) (Exhibit MEX-5). In doing so, the ITC must consider “all
relevant economic factors,” including four enumerated factors:
(A) any likely increase in production capacity or existing unused production capacity in
the exporting country,
(B) existing inventories of the subject merchandise, or likely increases in inventories,
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159. The AD Agreement also provides no guidance on the consideration of likely price effects
in determining whether expiry of the duty would be likely to lead to continuation or recurrence of
injury. The U.S. statute provides that in evaluating the likely price effects of subject imports if

the order isrevoked or the suspended investigation is terminated, the ITC shall consider whether:

(A) thereislikely to be significant price underselling by imports of the
subject merchandise as compared to domestic like products, and

(B) imports of the subject merchandise arelikely to enter the United States
at prices that otherwise would have a significant depressing or suppressing
effect on the price of domestic like products.?®

160. Moreover, the AD Agreement provides no guidance on the consideration of likely impact
in determining whether expiry of the duty would be likely to lead to continuation or recurrence of
injury in spite of Mexico’s repeated claims of obligations or standards set forth in Article 11.3.2°
The U.S. statute, however, sets forth that in evaluating the likely impact of subject imports on the
domestic industry, if the order is revoked or the suspended investigation is terminated, the ITC
shall consider all relevant economic factors which are likely to have abearing on the state of the
industry in the United States, including, but not limited to:

(A) likely declines in output, sal es, market share, profits, productivity,
return on investments, and utilization of capacity,

(B) likely negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital, and investment, and

(C) likely negative effects on the existing development and production
efforts of the industry, including efforts to develop a derivative or more
advanced version of the domestic like product.?*

(C) the existence of barriersto the importation of the such merchandise into countries
other than the United States, and
(D) the potential for product-shifting if production facilities in the foreign country, which
can be used to produce the subject merchandise, are currently being used to produce other
products.
19 U.S.C. 1675(a)(2)(A)-(D) (Exhibit MEX-5). The SAA further explainsthat the new section of the statute for
five-year reviews “adapt[s] the standard volume, price effect, and impact factors contained in the Agreements for
normal injury analysis to likelihood of injury analysis. . . . In addition, specific factors applied by the Commission in
its threat of injury analysis have been adapted for purposes of determining the likely volume, price and impact of
subject imports in the event of revocation or termination.” SAA at 886 (Exhibit US-14).
2 19 U.S.C. 1675a(a)(3) (Exhibit MEX -5).
M0 See, e.g., Mexico First Submission, paras. 472, 474, 479, 485, 486, and 487.
2119 U.S.C. 1675a(a)(4) (Exhibit MEX-5). The U.S. legislative history to the URAA explains that “one
would expect that the imposition of an order .. . would have some beneficial effect on the industry” and that the ITC
should “not to determine that there is no likelihood of continuation or recurrence of material injury simply because
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b. The ITC s Findings on the Likely Volume of Imports Were Based on an
Unbiased and Objective Evaluation of the Relevant Facts Gathered During
the Review

161. Mexico chalengesthe ITC sfinding that the volume of imports of cement would be
likely to increase significantly in the event of revocation of the order.>”® The ITC' s finding that
the volume of subject imports from Mexico entering the Southern Tier region if the antidumping
duty order was revoked likely would be significant within a reasonably foreseeable time is based
on positive evidence and an unbiased and objective evaduation.

162. Inanalyzing the facts of this review and making its finding, the ITC properly considered
all record evidence and whether the likely volume of subject imports would be significant. The

I TC reasonably relied on such record evidence as statements, including testimony before the ITC,
by CEMEX officials that subject imports from Mexico likely would increase if the order was
revoked, substantial excess capacity in Mexico, and incentives for Mexican producersto increase
exports to the Southern Tier region, notwithstanding their regional operations.

l. Mexican Respondents Acknowledged that the Volume of Subject
Imports from Mexico Likely Would Increase If the Order was
Revoked

163. Inevauating whether the likely volume of imports from Mexico would be significant, the
ITC first considered the volume of subject imports during the period of review and during the
original investigation, as well as statements by officials from Mexico’ s largest producer that
Mexican imports of cement would increase if the order was revoked.?”® The ITC found that the
quantity of U.S. imports of gray portland cement from Mexico into the Southern Tier region
increased from 1997 to 1999.%* The evidence indicated that, even though the volume of subject
imports during the period of review had increased, they still were only about one-third of the

the industry has recovered after imposition of an order.” SAA at 884 (Exhibit US-14). The SAA further
contemplates that such improvement related to an order might suggest the likelihood of deterioration if the order was
revoked. Id.

22 Mexico mistakenly characterizes the ITC s analysis and findings regarding the likely increasein
imports as the “majority’s ‘ability and incentive finding.'” See Mexico First Submission, paras. 422 and 430.
Contrary to Mexico’'simplication, the ITC’s likely volume of subject imports finding is supported by a sufficient
factual basis and thus the likely standard is met.

23 Mexican cement producer CEM EX accounted for the majority of cement production and even more
substantial cement production capacity in Mexico in 1999. ITC Report at IV-14,n.9, IV-16 and Table 1V-4.
Compare Id. at 1V-18. Asdiscussed in more detail below, any arguments that GCCC’ s imports will not harm the
domestic industry fails to recognize that the I'TC must make its determination on the basis of the corpus of imports
that are subject to an order and not on the basis of the effects of imports of a relatively small individual firm.

24 |TC Report at 36 and Table I-1A (Exhibit MEX-9). Subject imports of cement from M exico into the
Southern Tier region increased from 978,000 tonsin 1997 to 1.2 million tons in 1999. Id.
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quantity of such imports during the origina investigation.*** The ITC also found that subject
imports of cement from Mexico into the Southern Tier region accounted for 2.8 percent of U.S.
apparent consumption in this region by quantity in 1999, compared to 10.7 percent of regional
consumption in 1989.%* In the original investigation, the ITC found that this market penetration
by subject imports from Mexico was significant.?*’

164. Contrary to Mexico’s allegations, the ITC' sfindings regarding likely increases in the
volume of subject imports from Mexico were not speculative but consistent with Mexican
producer CEMEX’ s own statements that Mexican imports likely would increase if the order was
revoked. The Appellate Body has affirmed that “determinations to be made under Article 11.3
are prospectivein nature. . . involvea‘forward-looking analysis' . . . [which] may inevitably
entail assumptions about or projections into the future.”*

165. Inthisreview, moreover, Mexican producer CEMEX publicly provided alikely import
figure, if the antidumping duty order was revoked, indicating that imports of cement to the
United States could reach four million tons per year.*** CEMEX’ s Director of Institutional
Relations was quoted in a July 20, 2000 £/ Financiero article as stating that “[t]he elimination of
that duty [antidumping duty imposed in the United States on Mexican cement] would increase
Mexican cement exports to the U.S., which may be of four million tons.”*° A second similar
statement by this CEMEX official was reported in El Financiero about a month later, in August
2000.»' CEMEX attempted to temper these statements by informing the I TC during the

25 During the original investigation, subject imports of cement from Mexico into the Southern Tier region

were 3.0 million tons in 1986, 3.5 million tons in 1987, 4.1 million tons in 1988, and 3.6 million tons in 1989. ITC
Report at Table I-1A (Exhibit MEX-9). The ITC found that during the original investigation subject imports from
Mexico entering the Southern Tier region increased significantly in both volume and value, increasing by 20 percent
by quantity and 13 percent by value from 1986 to 1989. ITC Report at 36 and Table I-1A. The Appellate Body in
US-Argentina Sunset recognized that referencesin asunset review to information related to the original investigation
was appropriate “in the context of a fresh determination as to whether the expiry of the orders would be likely to lead
to continuation or recurrence of injury.” US-Argentina Sunset (AB), para. 328.

26 |TC Report at 36-37 and Table I-1A (Exhibit MEX -9).

27 Mexico Cement, USITC Pub. 2305 at 33 and 60 (Exhibit M EX-10).

28 US-Argentina Sunset (AB), para. 341; US-Corrosion-Resistant Steel (AB), para. 105.

29 El Financiero, July 20, 2000 (quoting Javier Prieto de la Fuente) in Domestic Producers’ Prehearing
Brief at Exhibit 71 (Exhibit US-13) and E! Financiero, August 19, 2000 in Domestic Producers’ Response to
Commission Questions at Attachment 23 (“Cemex expects the 10-year US ban on M exican cement will be lifted in
September and that the country’ s cement sector exports to the United States will reach 4 million tons ayear.”)
(Exhibit US-11); Hearing Transcript at 173 (Exhibit MEX-120).

20 El Financiero, July 20, 2000 (quoting Javier Prieto de la Fuente) in Domestic Producers’ Prehearing
Brief at Exhibit 71 (Exhibit US-13).

L El Financiero, August 19, 2000 in Domestic Producers’ Response to Commission Questions at
Attachment 23 (“Cemex expects the 10-year US ban on M exican cement will be lifted in September and that the
country’s cement sector exports to the United Stateswill reach 4 million tons a year.”) (Exhibit US-11); Hearing
Transcript at 173 (Exhibit MEX-120). Mexico’s dismissal of these statements as mere “newspaper articles” or
“press clippings’ and thus allegedly not positive evidence ignores the fact that these statements were quotes from a
senior CEM EX official about CEMEX. Neither Mexico nor CEM EX has challenged the authenticity of the
statements other than to contend that they reflected the outside limits; a fact the ITC recognized. See Mexico First
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underlying review that the E/ Financiero statements reflect “the outside limit of what would be
theoretically possible.”#?

166. ItisevidentintheITC sopinion that it did not ignore CEMEX’s explanation, as Mexico
now alleges.® However, the CEMEX statement in EI Financiero reinforces the fact that subject
imports from Mexico, which already had increased during the period of review even with the
order in place, likely would increase further if the order was revoked. The Appellae Body in
US-Argentina Sunset concluded that “testimony of individuals who are knowledgable in the
relevant sector was proper.”®* The I TC reasonably recognized that, if the order was revoked,
CEMEX believed Mexican producers could triple the current leve of subject imports from
Mexico entering the U.S. market, possibly reaching four million tons per year.** Thus, CEMEX
believed the current Mexican import level of 1.2 million short tons of cement could increase by
about 2.8 million short tons of cement if the order was revoked. CEMEX’ s proposed volume
levelsif the order was revoked would return Mexican imports to levels reported during the
original investigation.?®

167. Moreover, the statements in E1 Financiero articles were not the only statements by
CEMEX officials that subject imports from Mexico likely would increase if the order was
revoked. AtthelTC shearing and in Mexican Respondents' Briefsin the underlying review, the
ITC was presented direct testimony explicitly indicating that such increases would likely occur.
In testimony before the ITC, CEMEX USA’s Senior Vice President for Cement Sales and
Terminal Operations, Rose Mary Clyburn, stated:

lifting the antidumping order would simply cause us to substitute Mexican
imports for some of the non-subject imports we already sell in our U.S.
markets. For many of our customers, Mexican cement is a better product
than what we now sell from other non-subject countries, offering amore
reliable and consistent source of supply than farther-away markets. . . .
With the order lifted, Mexico will simply become a more viable option for
our marine terminds, replacing other non-subject sources and giving us a

Submission, para. 433.

%2 CEMEX and GCCC's Response to Commission Questions at 2 and Attachment 3 (Affidavit of Javier
Prieto de laFuente). (Exhibit US-15).

3 Compare ITC Report at 36 and n.215 (Exhibit M EX-9) with Mexico First Submission, para. 434.

B4 US-Argentina Sunset (AB), paras. 338 and 339 adopting US-Argentina Sunset (Panel), para. 7.296
(“Keeping in mind our standard of review with respect to factual determinations by an investigating authority, and
consciousthat there are no rules in the Anti-Dumping Agreement asto the type of evidence that can support an
investigating authority’s findings, we are of the view that the USITC’ s reference to the testimonies of individuals
who are knowledgable in the relevant sector was proper.”).

25 | TC Report at 36 (Exhibit MEX -9).

%6 Based on 1999 apparent consumption data for the Southern Tier region, M exican imports would
increase from dlightly less than 3 percent of that market to about 9-10 percent; a level similar to the one that the ITC
found significant in the original investigation. ITC Report at Table I-1A (Exhibit MEX-9).
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way to provide more consistency and reliability to our cusomers.®’
(emphasis added).

Ms. Clyburn’s responsibilities are for the sales, marketing, and distribution of cement in
CEMEX’'s U.S. market.®® The ITC reasonably relied on her expertise and comments regarding
the U.S. market and the likely increase in imports of Mexican cement if the order was revoked.?®

168. Mexico contendsthat “[e]ven if the Southern Tier Region were a ‘ natural export market
for Mexico' it does not indicate that increased exports are likely/probable” or that Mexican
imports could simply substitute for non-subject imports.?® But the ITC did not speculate, rather
it relied on actud statements made on behalf of Mexican producers that Mexican imports likely
would increase®®* TheITC stated in its opinion: “In fact, CEMEX imported significant volumes
of non-subject imports into the United States during the period of review, which CEMEX likely
would subgtitute with imports from Mexico, with their lower transportation costs, if the order is
revoked.”*? The record demonstrates that in 1999, CEMEX’ s nonsubject imports were
significant and larger than itsimports from Mexico.”*® The ITC reasonably found based on
substantial evidence that the likely volume of imports of Mexican Cement would be Sgnificant in
areasonably foreseeable timeif the order was revoked.

169. Mexico’'s arguments therefore can not be about the ITC' s finding regarding the likely
volume of imports, but rather are really about whether the likely increased volume of subject
imports from Mexico islikely to lead to continuation or recurrence of material injury to the
domestic industry. Asdiscussions below regarding likely price effects and likely impact of
subject imports demonstrate, it is evident that the ITC' s determination was based on positive
evidence and involved an unbiased and objective evauation of that evidence. Thus, thel TC
reasonably determined that likely increased subject imports would be significant and would be
likely to lead to continuation or recurrence of material injury to the domestic industry if the order
was revoked.

ii. Excess Mexican Production Capacity Was Substantial
170. ThelTC did not rely solely on CEMEX’s statements regarding likely increases in imports

of Mexican cement but also considered whether Mexican producers had the ability to supply
additional imports of cement to the U.S. market if the order was revoked. The ITC found that

7 Hearing Transcript at 154 (emphasis added); see id. 150-154. (Exhibit MEX -120)

28 Hearing Transcript at 150-154 (Exhibit MEX-120); CEMEX and GCCC’s Response to Commission
Questions, Exhibit 8 at 1 (Exhibit US-15)

29 gecord US-Argentina Sunset (AB), paras. 338 and 339 (reasonable to rely on witness testimony).

%0 Mexico First Submission, para. 444.

%1 Hearing Transcript at 154 (Exhibit MEX -120); CEMEX and GCCC's Posthearing Brief at 15 (Exhibit
US-15); GCCC's Prehearing Brief at 12-13 (Exhibit MEX -118).

%2 | TC Report at 37 (Exhibit MEX -9).

%3 |TC Report at 1-38, n.64 (Exhibit MEX-9); CEM EX and GCCC's Response to Commission Questions
at 9-11. (Exhibit US-15).
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Mexican producers had significant excess production cgpacity and thus had the ability to
significantly increase shipments of cement to the Southern Tier region.?®* The record
demonstrates that Mexican producers had large average production capecity for gray portland
cement and for cement clinker in 1999.%° The Mexican producers that exported to the Southern
Tier region in the original investigation (CEMEX, GCCC, and Apasco) provided production data
that is estimated to account for the vast majority of Mexican cement production.?®® The record
demonstrated that CEMEX and GCCC exported cement to the Southern Tier region during the
period of review and all three Mexican producers exported cement to the region during the
original investigation.”” The capacity utilization for cement and cement clinker in 1999 for
those Mexican producerswas low for this highly capitd intensive industry.”® The ITC found
that the excess capacity of Mexican producers for cement in 1999 was a a level equal to almost
one-fifth of 1999 regional apparent consumption, and more than double the additional 2.8 million
short tons that CEMEX believed likely could be imported.®® Thus, the I TC reasonably
concluded that Mexican producers had substantial excess capacity with which to supply the
Southern Tier region in areasonably foreseeable time.?”

171. ThelTC conducted an objective evaluation of the evidence including use of a
methodology for calculating CEMEX’s Mexican production capacity that was consistent with the
methodology employed for cd culating the production capacities for other Mexican producers and
domestic producers. Before addressing the specifics of the disputed methodology, it isimportant
to recognize that excess capacity for Mexican producers was large in 1999 when based on the
ITC' s methodology and, although smaller, still large in 1999 based on the methodol ogies urged
by CEMEX — both the methodol ogy involving an adjustment in its production capacity
calculaion, and aso the onethat includes only what CEMEX considered “exportable”’ excess

capacity.”*

172. Inany of these cases, Mexican producers had capacity that exceeded their production by
about double the additional 2.8 million short tons that CEMEX believed likely could be exported
to the U.S. market if the orders were revoked.?”> Such excess capadity is substantial for this

24 | TC Report at 36-37 (Exhibit MEX-9). The ITC noted in its opinion that “[w]hile the parties disagreed
on the exact level of Mexican capacity, the Commission verified Mexican producer CEM EX’ s capacity records and
reconciled any discrepancies.” Id. and at 1V-14 - |V-16.

%5 |TC Report at Tables 1V-4 and 1V -5 (Exhibit MEX -9).

%6 |TC Report at 1V-11 and 1V-16 (Exhibit MEX -9).

%7 |TC Report at 1V-11, V-16-18, and n.38 (Exhibit MEX-9). One of the producers which exported
during the original investigation but not during the sunset review was vague with respect to its plans should the
antidumping duty order be revoked.

%8 | TC Report at Tables IV-4 and IV -5 (Exhibit MEX -9).

%9 |TC Report at 36 and at Tables V-4 and C-1 (Exhibit MEX -9).

20 | TC Report at 36 (Exhibit MEX -9).

2 See Mexico First Submission, para. 437.

22 Calculated from ITC Report at Tables V-4 (Exhibit MEX -9). A CEMEX official acknowledged at the
ITC' s hearing that “excess capacity has certainly existed at times” and “[t]here is excess capacity in Hermosillo [the
Campana plant which ships by rail to Phoenix, Chandler, and Tucson] today.” Hearing Transcriptat 152 and 177
(Exhibit MEX -120).
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highly capital intensive industry, where high fixed costs necessitate production facilities
operating at high capacity utilization levelsin order to maximize return on investment.?® More
importantly, whether the excess capacity was based on the ITC's methodology, CEMEX’s
methodology or CEMEX’s proposed “ exportable capacity” in 1999, it till was substantidly
higher than the additional 2.8 million short tons that CEMEX beieved Mexican producers could
likely import and that the ITC recognized in itsfindings. Contrary to Mexico’s contentions, the
ITC clearly did not make its finding that the likely volume of subject imports would be
significant on the basis that all excess capacity would be used to supply the U.S. market if the
order was revoked. However, the I TC considered “any likely . . . existing unused production
capacity in the exporting country,”?"* and properly found that there was positive evidence to find
it was subgtantial.

173. ThelTC reasonably considered that its calculaion of Mexican production capacity was a
more accurate and consistent measurement of Mexican production capacity than the calcul ations
proposed by CEMEX, which included one additional factor in calculaing CEMEX’s capacity; a
factor not included in cdculationsfor any other firm’'s capacity.

174. ThelTC sforegn producer questionnaire requested individual plant production capacity
and terminal throughput capacity, respectively.?” Yet, CEMEX did not provide comprehensive
specific datafor its Mexican facilities and terminalsin its July 5, 2000 response to the ITC's
foreign producers questionnaire, as requested.

175. Moreover, the ITC discovered that the overall Mexican production capacity and
distribution/marine terminal capacity data provided by CEMEX to the I TC included different sets
of capacity numbers than the data provided to Commerce for the Eighth and Ninth
Administrative Reviews of the antidumping duty order and to the U.S. Securities and Exchange
Commission (“SEC”). CEMEX only provided to the ITC the originally requested and additional
data (as well as an explanation regarding the discrepancies)®” after special requests were madein
an August 10, 2000 letter from the ITC's Director of Investigations?”” and arequest by the ITC's
Chairman at the ITC's hearing on August 15, 2000.*”® The ITC undertook a verification “to

23 | TC Report at 35 (Exhibit MEX-9); Domestic Producers’ Fina Comments (Exhibit US-12) at 2;
CEMEX’s Final Comments at 4, n.13 (“CEMEX along with other cement producers seeks to maximize clinker
output”) (Exhibit MEX-158).

2% 19 U.S.C. 1675a(a)(2)(A) (Exhibit MEX -5).

25 Questions I1-19 and 11-20 of the Commission’ sforeign producer questionnaire.

26 See CEMEX's 8/11/00 Response (Exhibit US-16); CEMEX 's 8/18/00 Response and Exhibit 3
(CEM EX’ s 8/14/00 Response) (Exhibit US-17).

21T Letter from ITC Director of Investigations to counsel for CEMEX , dated August 31, 2000 (Exhibit
MEX-123). TheITC requested that CEMEX reconcile the capacity figuresin its Commerce and SEC filings with
the numbers provided inits response to the I TC questionnaire. The ITC also requested that CEMEX provide
production and capacity data for each of its plants for 1999, as originally requested in Question I1-19, and reconcile
the difference between the five marine terminal s reported in the November 16, 1999 filing with the SEC and the
number of marine terminals reported in its questionnaire response at Question 11-20.

2 Hearing Transcript at 165-166. (Exhibit MEX -120)
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understand, review and verify the average production capacity data’ submitted by CEMEX and
to attempt to reconcile this data with submissions by CEMEX of different capacity numbers to
Commerce and the SEC. While the verification was requested by counsel for the Domestic
Industry, it was conducted in order to verify and reconcile the conflicting and untimely
submissions. Contrary to Mexico's charges of discriminatory treatment, CEMEX was subject to
verification because its origind responses to ITC requests for information on production capecity
were incomplete and confusing, and additional information provided conflicted with submissions
to other agencies.

176. Based on the verification, the ITC generally accepted CEMEX’ s data and calculaions
regarding production capacity with the exception of a different adjustment.?”® CEMEX
contended that an adjustment should be included in calculating CEMEX’ s average production
capacity; although the proposed methodol ogy was different from that used for all other cement
producers. It isgeneral practice during alTC investigation to require firmsto provide datain a
specific manner or using a particular methodology, especially when the requested data must be
caculated asit was here, in order that the data received from al firmsis comparable® The fact
that the disputed methodology was verified does not require nor make it appropriate to be
included in the calculation, particularly where it would skew the data. We further note that the
ITC’'s methodology without this adjustment was used in the original Mexico Cement
investigation.?*

177. To report the annual average production capacity number for cement requested by the
ITC, aseries of cdculations, adjusting for actual operation periods and additives, must be made.
The calculations begin with afirm’ s theoretica clinker capacity number, which is adjusted for
actual operation periods by a utilization factor. The utilization factor is based on the number of

2% Domestic Producers challenged numerous aspects of CEM EX s capacity data, not only these

adjustments. In particular, Domestic Producers argued that CEM EX’ s production capacity should have been
adjusted to the 30 million short tons of cement capacity reported to one agency and its investors, which resulted in
higher excess cement capacity, and differencesin the utilization factor and the cement conversion factor. See
Domestic Producers’ Final Comments at 10-14 (Exhibit US-12); Domestic Producers’ Request for verification
(8/4/00) (Exhibit US-18); Domestic Producers’ Response (8/23/00) (Exhibit US-19). The ITC also accepted
CEMEX’s conversion factor to determine the average annua cement production capacity figure since it was used by
the other Mexican producers and the domestic producers for gray portland cement production even though the
domestic industry argued that a different conversion factor should be used due to a different product mix in M exico.
(To calculate the cement capacity number, after calculating cement clinker capacity, the average production capacity
for cement clinker is adjusted by a conversion factor to account for additives to the process of grinding clinker into
cement.) Thisdifferent conversion factor had been used by M exican firms in submissions to Commerce. Domestic
Producers’ Final Comments at 13 (Exhibit US-12). Domestic Producers argued that “by calculating a theoretical
cement capacity by dividing clinker capacity by 0.95, CEM EX ignores its normal product mix — which contains
percent clinker — and the obvious fact that it could easily export pozzolanic cement, which may contain as little as 60
percent clinker.” Id.

20 Examples of adjustments routinely required in responding to ITC Questionnaires, include: afirm must
make any necessary adjustments to provide data for calendar years although a firm’s records may be kept on the
basis of different fiscal years; and a firm also must value sales to related firms (including internal consumption) at
fair market value and purchases from related firms at cost.

%1 YSITC Pub. 2305 at A-82, n.89 (Exhibit MEX-10).
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daysthekiln isin operation, which takes into account down periods for such events as scheduled
maintenance. The ITC accepted CEMEX’ s estimates even though they were generally lower
than utilization estimates used by other Mexican and domestic cement producers.?®> CEMEX,
however, proposed inclusion of an additional calculation in its average clinker production
capacity, which it includes in its production accounting system. However, the use of this
adjustment would skew comparability of its data with data of the other cement producers. The
ITC considered the alternative methodol ogy proposed by CEMEX and reasonably determined
that the ITC staff’s cal culation was more appropriate because it provided aconsistent and more
accurate calculation allowing amore meaningful consideration of all Mexican production

capacity.

178. Inthe underlying review, CEMEX provided the ITC with many variations and revisions
for current and projected Mexican production capacity, which included the anticipated |oss of
capacity aswell asincreases in capacity.”®® The revised projectionsin CEMEX’ s final
comments, which included the anticipated decreases, indicated that Mexican unused cement
capacity in 2001 and 2002 would be higher than the 1999 figure that CEMEX originally
offered.®

179. Asdiscussed above, the ITC clearly did not make its finding that the likely volume of
subject imports would be significant on the basis that all excess capacity would be used to supply
the U.S. market. Moreover, the ITC considered all the evidence in the record in considering
whether the excess capacity was higher than the additional 2.8 million short tons that CEMEX
believed Mexican producers could likely import and reasonably found that it was.

180. Inthiscase, the ITC had al of the proposed methodologies before it and the parties were
permitted to submit numerous special filingsto the ITC, in addition to discussion in parties
briefstothe ITC, presenting each of their arguments, and rebuttal s to the opposing parties
arguments, on the production capacity issue.”

181. Initsopinion, the ITC expressly noted that “[w]hile the parties disagreed on the exact
level of Mexican capacity, the Commission verified Mexican producer CEMEX’ s capacity
records and reconciled any discrepancies.”#® Thus, the ITC accepted the methodology used and
the reconciliation made by I TC staff in the verification report. Moreover, the Mexican

%2 See also CEMEX datareported in the original Mexico Cement investigation. USITC Pub. 2305 at A-
82, n.89. (Exhibit MEX-10)

23 CEMEX's Prehearing Brief at Exhibit 36 (Exhibit US-20), CEM EX and GCCC’s Response to
Commission Questions at Exhibit 5 (Exhibit US-15), and CEM EX’ s Final Comments at 5-6 (Exhibit MEX-158).

24 ¢f. CEMEX’s Final Comments at 6 (Exhibit MEX-158) (revised projections) with CEMEX's
Prehearing Brief at Exhibit 36 (Exhibit US-20) (originally reported data).

5 See e.g., Domestic Producers Request (8/4/00) (Exhibit US-18); CEMEX’s Response (8/11/00)
(Exhibit US-16); CEMEX’s Response to Chairman’s Request (8/18/00) and Exhibit 3 (CEMEX s Response to
OINV, 8/14/00) (Exhibit US-17); GCCC’s Response to Chairman’s Request (8/18/00) (Exhibit US-21); Domestic
Producers’ Response (8/23/00) (Exhibit US-19); CEM EX’ s Response (9/5/00) (Exhibit US-22).

%6 |TC Report at 36, n.216 (Exhibit MEX -9).
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respondents were provided an explanation in the ITC' s verification report, which was endorsed
by the ITC initsopinion.

182. ThelTC sfinding that Mexican producers had substantial excess capacity was
reasonabl e, supported by positive evidence (regardless of the methodology used), involved an
objective evaluation of the evidence, and should be affirmed by the Panel.

iii. Other Possible Constraints to Increased Mexican Imports of
Cement Were Not Significant

183. Inevauating whether there were other constraints to likely increases of imports of
Mexican cement, the I TC recognized that the Southern Tier region is anatural market for
Mexican imports. Even with the order in place, the Southern Tier region was Mexico’'s main
export market, accounting for over half of itstotal export shipments of cement in 1999.%
Moreover, the ITC found based on substantial evidence in the record that Mexican producers had
more export infrastructure and controlled substantially more import infrastructure in the Southern
Tier region than during the original investigation.?

184. These findings were not speculative, as Mexico charges, but were based on statements by
CEMEX officials a the ITC shearing as well as other evidencein the record. Specifically,
CEMEX official, Rose Mary Clyburn, acknowledged at the ITC's hearing that “we do have more
[import terminal] capacity than we had ten years ago.”** She also informed the ITC that
Mexico’s largest producer, CEMEX, had transformed into alarge global concern since the
origind investigation, with an increased export-oriented focus.?® The ITC reasonably relied on
these statements as well as the statements that CEMEX likely would shift from non-subject
imports to subject Mexican imports of cement if the order was revoked.?* As discussed above,
the evidence demonstrated that CEMEX had imported significant volumes of non-subject
imports into the United States during the period of review.*? Based on CEMEX’ s statements
and the evidence in the record, the I TC reasonably found that CEMEX likely would substitute
imports from Mexico, with their lower transportation costs, for non-subject imports, if the order
was revoked.”*®

185. ThelTC aso considered whether there were terminal cgpacity constraintsto likely
increases of Mexican imports of cement, as alleged by Mexico. The ITC reasonably relied on a
statement regarding excess import termina capacity by the same CEMEX official mentioned
above. CEMEX’sMs. Clyburn acknowledged that CEMEX’ s import terminals “ have the ability

BT |TC Report at Table V-4 (Exhibit MEX-9).

28 |TC Report at 37 (Exhibit MEX -9).

29 Hearing Transcript at 173 and 178-180. (Exhibit MEX -120).

20 Hearing Transcript at 150 and 180-181 (Clyburn). (Exhibit MEX-120)
21 Hearing Transcript at 154. (Exhibit MEX-120)

22 |TC Report at 1-38, nn. 64 and 66 (Exhibit MEX -9).

28 |TC Report at 37 (Exhibit MEX -9).
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to take in another 1.5 million tons per year . . . [consisting of] roughly 650,000 excess tones of
rail through-put capacity in Arizona, and 850,000 excess tons of rail and marine terminal
capacity in California.”** Mexico's erroneous allegations that the ITC’ s findings were
inconsistent with obligations under the Agreement because they did not consider evidencein the
record is not correct and does not improve with repetition.

186. It isimportant to recognize that, for the most part, thisimport terminal capacity could be
reserved for Mexican imports. Such capacity, of course, could be supplemented by that made
available by the shift from nonsubject to Mexican imports. The approximately 2.5 million short
tons of nonsubject imports shipped by CEMEX in 1999 already were being shipped through the
company’ simport terminals and, thus, were using distribution terminal capacity. Therefore,
sufficient terminal capacity already would be available for the Mexican imports that Mexican
producers planned to substitute for more costly nonsubject imports. The 1.5 million tons per year
excess terminal cgpacity, referred to by Ms. Clyburn, would be available for Mexican imports in
addition to those substituted for nonsubject imports and not already being shipped from Mexico.
Mexico’'s arguments, however, ignore the fact that this excess terminal capacity would be
available for additional subject imports and should not be viewed as a constraint on totd likely
increases in Mexican imports.?®

187. ThelTC aso considered dl the evidence in the record regarding whether there were
export infrastructure constraints, as alleged by Mexico.?® The ITC reasonably found that the
evidence demonstrated that the Mexican export infrastructure likely would be sufficient to permit
the additional 2.8 million short tons of cement that CEMEX bdieved Mexican producers likely
could import.

188. In considering the likely export capabilities, the ITC examined each of the Mexican
producers that exported to the United States prior to the imposition of the order, including the
plants capable of export prior to the order and at the time of the review.?®” For example, the ITC
found that the evidence indicated that CEMEX exported from six plants to the Southern Tier
during the original investigation, but only exported from two of these plants during the period of
review.*® Moreover, CEMEX revised the number of its plants that it originally reported had the

2% Hearing Transcript at 151 and 153. (Exhibit MEX -120)
25 See Mexico First Submission, paras. 423 and 440.
See Mexico First Submission, paras. 423 and 442.

27 |TC Report at 1-38, 1-41, 11-7-8, IV-16 -1V-19, and Table I-9 (Exhibit MEX-9). Domestic Producers’
Posthearing Brief at 14-15 (Exhibit US-23); Domestic Producers’ Prehearing Brief at 92-94, 101-105, and Exhibits
49 and 66 (Exhibit US-13); Domestic Producers’ Final Comments at 15-17 (Exhibit US-12); Hearing Transcript at
32 (Exhibit MEX-120); CEMEX’s Response to OINV dated 8/14/00, Exhibit 3 (Exhibit US-17); CEMEX’s Final
Comments at 5-6 (Exhibit MEX-157); CEMEX and GCCC'’s Posthearing Brief at 21-23 (Exhibit MEX-121);
CEMEX and GCCC's Response to Commission Questions at 55 and 56 (Exhibit US-15); CEM EX’s Prehearing
Brief at 39-43 (Exhibit MEX-119).

2% |TC Report at 37-38 and 1V-16 and n.32 (Exhibit MEX-9).
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capability to export, if the order was revoked, to add almost 50 percent more plants capéble of
exporting to the United States®*®

189. CEMEX provided the ITC avariety of numbers and revised numbers regarding Mexican
excess cement capacity of the plantsit considered capable of export. Based on data provided by
CEMEX and using the ITC's methodology for calculating cement capacity, these CEMEX plants
had substantial cement capacity and alarge amount of excess cement capacity in 1999,
substantidly larger than the 2.8 million short tons that CEMEX bdieved it likely could export to
the U.S. market if the orders were revoked.*® Thus, the evidence in the record shows CEMEX’s
excess cement capacity capable for export to be substantially higher than the numbers provided
to the ITC by CEMEX for all Mexican producers “exportable” excess capacity during the
review.>

190. ThelTC aso considered that evidence in the record indicated that CEMEX can export by
rail from its plants in Ensenada, Campana, Y aqui, Torreon, Hidalgo, and Monterrey. Mexican
producer GCCC can export by rail from its plantsin Ciudad Juarez, Samalayuca, and
Chihuahua.**? The ITC weighed the evidence and reasonably determined based on substantial
positive evidence that Mexican export infrastructure was capable of providing the likely
significant increases in imports from Mexico to the United States, if the order was revoked.
Mexico does not challenge this evidence but rather focuses on how the I TC cited documents and
challenges to whether the other Mexican producers had export capabilities.

191. ThelTC also found that the evidence in the record indicated that M exican producer
Apasco, which could only export to the Florida and the Gulf Coast of the United States by sea
from its Veracruz terminal on the Gulf Coast of Mexico prior to the order, could now export to
California by seafrom its new plant in Tecoman and its associaed marine termind at Manzanillo
on the Pacific Coast of Mexico.**® Apasco did not indicate it would not export to the United
States if the order was revoked. Moreover, there was evidence that Apasco could export by rail
from its new plant at Ramos Arizpe.**

192. Finaly, while Mexican producer Cruz Azul did not export to the U.S. market during the
original investigation or the period of review, the ITC considered evidence provided by the

29 |TC Report at 1V-16 and n.32 (Exhibit MEX-9). CEMEX’s and GCCC's Response to Commission
Questions at 56 (Exhibit US-4). There was also conflicting evidence of whether CEMEX has more plants with export
capability in 1999, as well as evidence that CEMEX may reduce some exportable cement capability in the
reasonably foreseeable future. ITC Report at 1V-16, n.32 (Exhibit MEX-9); Domestic Producers’ Prehearing Brief
(Exhibit US-13) at 92-93; CEMEX's Final Comments (Exhibit MEX -157) at 5-6.

30 calculated from Exhibit 3 in CEMEX's Response to OINV (dated, 8/14/00) at 3 and 5 (Exhibit US-
17), and CEM EX and GCCC'’s Response to Commission Questions at 56 (Exhibit US-15).

31 See CEMEX and GCCC'’s Response to Commission Questions at 56 (Exhibit US-15).

%2 |TC Report at 1V-18-19 (Exhibit MEX-9).

33 |TC Report at I1V-17, n.38 (Exhibit MEX-9); Domestic Producers’ Prehearing Brief (Exhibit US-13) at
92-93.

%4 | TC Report at 1V-17, n.38 (Exhibit MEX -9).
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domestic industry that Cruz Azul had a marine terminal at Salina Cruz in southern Mexico that
has been used to export to South Americain recent years.** While there was conflicting
evidence provided by CEMEX and the domestic industry, but not by Cruz Azul, whether Cruz
Azul would export to the United States, the ITC recognized that the terminal “may be used to
export to California by sea.”3%®

193. ThelTC aso recognized that Mexican producers had acquired Southern Tier production
facilities since the original investigation, but indicated that “[w]e do not believe, however, that
Mexican producers ownership of these facilities would impede the increase of subject importsto
asignificant level if the discipline of the antidumping duty order is removed.”*” The ITC clearly
provided an explanation for why it believed imports would not be impeded by the regional
operations. The ITC recognized the capacity utilization levels of these facilities and indicated
that “there are no plans to expand their capacity in the reasonably foreseeable future.”*

194. Asdiscussed above, their corporate parents significantly larger facilitiesin Mexico had
substantid excess capacity and were operating at |ow capacity utilization levelsfor this highly
capital intensive industry in 1999. The high fixed cost for the cement industry would provide
incentive to the Mexican producers to maximize returns on investment by increasing production
to export more to the Southern Tier region in the absence of the order. However, their regional
U.S. operations, unlike other domestic producers, were not expanding capacity to supply more
cement to the region. Thus, they would not be affected to the same degree, if at all, by increased
imports from Mexican producers. That Mexico can point to evidence of record which detracts
from the evidence which supports the ITC’ s decision and can hypothesis a reasonable basis for a
contrary determination is neither surprising nor persuasive.

195. Infact, free of the restraining effects of the order, the ITC reasonably considered that
firms with a global presence would have moreflexibility to supply the Southern Tier market
through a combination of production and importation.*® Moreover, the evidence of record
demonstrated that Mexican cement producers subsidiariesin the Southern Tier region had
established customer bases and distribution systems which the ITC recognized would facilitate
the Mexican producers' ability to increase sales of imported subject merchandise if the order was
revoked.*'?

3% | TC Report at 1V-19 (Exhibit MEX-9); Domestic Producers’ Posthearing Brief (Exhibit US-23) at 14.

3% | TC Report at 37, n.221 (Exhibit MEX -9).

%7 |TC Report at 37 and at 1-38 and 1-411 and 1V -18-19 (Exhibit MEX-9).

3% | TC Report at 37 and at Tables I-7 and E-1 (Exhibit M EX-9).

39 Hearing Transcript at 150 and 180-81. (Exhibit MEX-120)

310 |TC Report at 37-38 (Exhibit MEX-9); Hearing Transcript at 150-154, 172-173, and 177-182 (Exhibit
Exhibit MEX 120). For example, the evidence showed the following terminals controlled by CEMEX and GCCC's
importers: CEMEX USA had 12 active and 5 inactive terminalslocated in California, Arizona, Texas, and Florida;
the active terminal sreportedly had a large annual throughput capacity and substantial unused capacity. Rio Grande
also had 2 terminals located in New M exico and Texas. ITC Report at 1-38 and 1-41 (Exhibit MEX -9).
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196. Pursuant to the U.S. statute and consistent with the AD Agreement, the ITC considered
two other relevant factors, inventories and the existence of import barriersin third countries.®*
First, the ITC found that inventories, which generally are not a significant factor in the cement
industry, were increasing but relatively small.*** Second, the ITC noted the record evidence that
Mexican producers faced tariff barriers to gray portland cement and cement clinker importation
into several third country markets®*2® TheITC isrequired by U.S. law to consider such import
barriersin its analysis and, contrary to Mexico’s claims,*** neither factor figured significantly in
its determination in this case.®"

197. Mexico seeksto have the Panel reweigh certain record evidence by presenting to the
Panel only evidencefavorable to Mexican exporters and not the record as awhole. Furthermore,
Mexico would have the Panel find anything that does not support its position to be considered
speculative. Mexico also alleges that certain matters were not considered by the ITC, even when
such evidenceis dearly referred to in the ITC sopinion. In particular, Mexico atempts to
distract the Panel’ s focus by challenging the ITC' s reliance on statements and testimony by
senior CEMEX officials, and not merely “newspaper articles,” and the methodology used by the
ITC to determine Mexican production capecity despite the fact that the excess Mexican
production capacity is substantial regardless of the methodology used.

198. Based on the foregoing, the ITC reasonably found that the evidence in the record
demonstrated that Mexican producers had the ability and incentive to increase exports to the
Southern Tier region, notwithstanding their regional operations. Consequently, based on the
record in this review, the ITC concluded that the volume of subject imports entering the Southern
Tier region likely would be significant in the reasonably foreseeable future if the antidumping
duty order was revoked. Mexico' s arguments involve the weight to be accorded the specific
evidence; those arguments cannot displacethe ITC' s findings, which are reasonable, based on
positive evidence and involve an objective evaluation of the evidence.

C. The ITC sFindings on the Likely Price Effects of Subject Imports Were
Based on an Unbiased and Objective Evaluation of the Relevant Facts
Gathered During the Review

%1 19 U.S.C. 1675a(a)(2)(B) and (C). (Exhibit MEX-5)

32 |TC Report at 38 and at Table IV -4 (Exhibit MEX-9).

33 |TC Report at 38 and at 1V-19-20 (Exhibit MEX-9).

314 Mexico First Submission, para. 448.

Footnote 228 of the ITC s opinion simply states the following facts:
On July 12, 2000, the Government of Brazil imposed antidumping duties of 22.5 percent
on exports of Mexican cement to certain Brazilian states. On January 17, 2000, the
Government of Guatemala imposed antidumping duties of 89.54 percent on exports of
cement by Mexican producer Cruz Azul. On January 14, 2000, the Government of
Ecuador imposed antidumping duties of 20 percent for a period of six months on imports
of cement from Mexico; this order should have expired on July 14, 2000.

ITC Report at 38, n.228 (Exhibit MEX-9).
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199. ThelTC sfinding that the significantly increased volumes of subject imports from
Mexico that would be likely to enter the Southern Tier region likely would have significant
negative price effects is based on positive evidence and involved an unbiased and objective
evaluation of that evidence. The ITC reasonably relied on such record evidence as the price
sengitivity of this commodity product, some underselling even with the ordersin place and the
substantial increases in demand, statements by CEMEX officials that subject imports from
Mexico substituted for nonsubject imports would realize lower transportation costs, and the
incentive to increase exports that substantial Mexican excess capacity provided for in thishighly
capital intensiveindustry. Again, Mexico refuses to accept the predictive nature of five-year
reviews and seeks to have the Panel rewe gh the evidence, asking this Panel to find anything that
does not support Mexico’s position be considered speculative, despite the substantial positive
evidence supporting the ITC' s findings.>*°

200. ThelTC considered the detailed record before it regarding price effects and reasonably
made its finding of likely significant negative price effects based on logical assumptions and
extrapolations flowing from that evidence.

201. Inevaluating the likely price effects of subject Mexican imports, the ITC recognized that
cement is acommodity product for which price is an important purchasing factor.**’ The
evidence showed that more than half of purchasers responding to the ITC's questionnaire ranked
price as the most important factor in purchasing decisions.3®* Moreover, prices, which are
negotiated with customers, tend to fall in a narrow range and are essentially set by meeting the
competition’s prices.®° Domestically-produced cement and imported (subject and nonsubject)
cement have arelatively high degree of substitutability and are readily interchangeable® The
ITC aso recognized that the regional domestic industry’ s capacity expansion projects, and the
resultant increase in supply, were likely to increase price sensitivity in the market.?*

202. In considering the pricing data collected in this review, the ITC found that, even with the
ordersin place with high cash deposit rates (for antidumping duties) and the substantial increases
in demand during the period of review, the data showed subject imports underselling in almost
half of the possible price comparisons.®** Mexico focuses on the periods of price overselling and
does not explain why with the ordersin place price underselling exists at all.

203. Moreover, the price underselling data during the period of review provided positive
evidence about the likely pricing patterns for subject imports from Mexico if the order was

316

See Mexico First Submission, paras. 458-469.

817 |TC Report at 32 and 38, and at 1-23 - 1-24, 1-28, and |1-14 (Exhibit MEX-9).

38 |TC Report at 11-14 (Exhibit MEX-9).

%9 Hearing Transcript at 58-59 and 61-64. (Exhibit MEX-120).

30 |TC Report at 11-14-20 (Exhibit MEX-9).

%L |TC Report at 39 (Exhibit MEX -9).

52 |TC Report at V-5 and Tables V-4, F-15, F-16, F-17, and F-18 (Exhibit MEX-9). Subject imports from
Mexico undersold domestic product in 71 months and oversold domestic product in 85 months, for a total of 156
possible price comparisons.
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revoked. Price comparisons of Mexican and domestic product were possible in four markets --
two Arizona markets (Phoenix and Tucson), Albuguerque, NM, and San Diego, CA 3 The
evidence showed that subject importsfrom Mexico predominantly undersold the domestic
product in the Phoenix, AZ market (36 of 39 months), with consistent underselling from August
1998 to March 2000, and mixed underselling in the Tucson, AZ market (20 of 39 months).**
The ITC reasonably found that the predominant underselling, even with the order in place, in the
Arizona markets where subject importsfrom Mexico face competition with two domestic
producers, California Portland and Phoenix Cement, provided an indication of the likely pricing
patterns for subject imports from Mexico if the order was revoked.®®

204. A CEMEX official acknowledged at the ITC's hearing that there was excess capecity at
CEMEX’ s Hermosillo/Campana plant, which supplies customersin Arizona**® Thus, the
available evidence showed underselling, even with the order in place, in a market where the
Mexican producer supplied imports from a plant with excess capacity and competed with two
domestic producers. It was not speculative, as Mexico contends, but rather reasonable for the
ITC to use this evidence of undersdling to make logical assumptions that there likely would be
significant price underselling, particularly in light of the substantial Mexican excess capacity, if
the order was revoked.

205. The price underselling data was revealing in ancther respect. The ITC observed that in
Albuquerque, NM, where the subject imports compete with aregional producer, Rio Grande,
owned by a Mexican producer, GCCC, subject imports undersold the domestic product in 15 of
39 months, or almost 40 percent of the time.*’ In the original investigation, which predated
GCCC’sownership of thisregional producer, the Albuguerque, NM market was the one market
where overselling, not underselling, was predominant (37 of 40 months).?® GCCC contended
that if the order was revoked it would not price its imports so as to harm its regiond producer,
however, the available evidence dearly showed that, even with the order in place, GCCC was
underselling thisregional subsidiary. Thus, the ITC reasonably considered this evidence of

32 TheITC also recognized that subject imports from Mexico consistently oversold the domestic product
in the San Diego market. ITC Report at 39, n.234. In the original investigation, underselling predominated in the
San Diego, CA market (36 of 44 months). Mexico Cement, USITC Pub. 2305 at A-77 - A-84 and Tables 31-40.
(Exhibit MEX -10).

34 |TC Report at V-5 and Tables V-4, F-16, and F-17 (Exhibit MEX-9). In the original investigation,
underselling also predominated in the Phoenix, AZ market (41 of 48 months). No price comparisons were possible
for the Tucson, AZ market in the original investigation. Mexico Cement, USITC Pub. 2305 at A-77 - A-84 and
Tables 31-40. (Exhibit MEX-10).

35 |TC Report at 39, n.234 (Exhibit MEX -9).

%6 Hearing Transcript at 177. (Exhibit MEX-120). CEMEX’s Ms. Clyburn stated:

W e have a 20 percent market share in Arizonatoday, with cement source from Hermosillo, the
Compana plant. We have two, three actually now in the last two years, three terminals that are
rail-fed from the Hermosillo plant that cross the border at Nogales and come into Phoenix,
Chandler, and Tucson. . . . There is excess capacity in Hermosilla today.
1d.
%27 |TC Report at 39, n.234 and V-5 and Tables V-4, and F-15 (Exhibit MEX -9).
38 Mexico Cement, USITC Pub. 2305 at A-77 - A-84 and Tables 31-40. (Exhibit MEX-10).
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underselling as an indication of GCCC' s likely pricing patterns when competing with its regional
subsidiary and any other domestic supply in that market, including supply available from regional
producer California Portland’s expanded Rillito, Arizonafacility.*

206. ThelTC reasonably considered the then currently available data regarding price
undersdling and made logical assumptions that the likely pricing patterns by Mexican imports
without the discipline of the antidumping order likely would lead to significant price
undersdlling.

207. ThelTC aso considered the evidence in the record regarding the second U.S. statutory
requirement, whether the subject imports “are likely to enter the United States at prices that
otherwise would have a significant depressing or suppressing effect on the price of domestic like
products.”3* The ITC recognized that while prices generally increased slightly during the period
of review, an increase in prices, and possibly even a substantial one, would have been likely due
to the substantial increasesin demand from 1997-1999.3*

208. ThelTC considered the record evidence and reasonably found that “without the discipline
of the antidumping duty order, there is a substantial likelihood that Mexican cement would be
priced aggressively in the Southern Tier market in order to gain market share.”**? A number of
factors were discussed by the ITC as support for thisfinding. The ITC considered Mexican
production capabilities and found that the “likelihood of price depresson or suppression inthis
market is accentuated by the substantial excess capacity in Mexico.”** The ITC reasonably
concluded that the high fixed costs faced by cement producers provided significant incentive to
the Mexican producers to sell their additional excess product even at low costs in order to meet
their fixed costs.*** While Mexico challengesthe ITC's finding as speculative it does not provide
any evidence to dispute the fact that the cement industry has high fixed costs and thus that
production facilities must operate at high capacity utilization rates to recover those costs prior to
obtaining any return on investment.

209. ThelTC' sfindingsregarding likely aggressive pricing by the Mexican imports, if the
order was revoked, also were based on two other factors. First, Mexican imports have been
subject to high cash deposit rates under the order,** but subject imports still have increased
during the period of review. The ITC reasonably found that in the absence of these high cash

39 US-Argentina Sunset (AB), paras.338 and 339.

30 19 U.S.C. 1675a(a)(3)(B). (Exhibit MEX -5).

%1 |TC Report at 39, V-5 and Tables V-2 and V-3 (Exhibit MEX-9). The ITC noted that in the original
investigation, the ITC found that dumped imports depressed prices for the domestic product and, although prices
trends differed between markets, average unit values in the region declined. Id. and Mexico Cement, USITC Pub.
2305 at 46, 64, and Tables 8 and 14. (Exhibit MEX -10).

32 |TC Report at 39 (Exhibit MEX -9).

33 |TC Report at 39 (Exhibit MEX -9).

%34 Hearing Transcript at 49. (Exhibit MEX-120).

3% The cash deposit rates at the time of the ITC’ s determination were: 45.98 percent for CEMEX/GCCC;
53.26 percent for Apasco; and 61.85 percent for “all others.” 1TC Report at [-21-22 (Exhibit MEX-9).
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deposit rates, Mexican imports could be priced significantly lower in the United States, including
in the Southern Tier region. While Mexico contends that Mexican producers would reap
additional profit and not lower their pricesif these deposit rates were revoked, the evidence
demonstrated that the Mexican imports already were priced to undersell the domestic product 40
percent of the time, even with the high deposit ratesin place. Moreover, since the current depost
rates are high, the Mexican producers could reap some additional profits, as Mexico contends,
and still lower their prices for this price sensitive commaodity product if the order was revoked.
Mexico fails to explain the underselling while the order isin place or why such underselling does
not provide an indicator of likely pricing patternsif the order was revoked.

210.  Second, as discussed above, Mexican producer CEMEX hasindicated that it likely would
substitute Mexican imports for the large volumes of non-subject imports that it has imported into
the Southern Tier region with the order in place.®® Thus, in addition to evidence in the record
regarding current Mexican imports, the ITC also considered the likely pricing patterns of the
additional Mexican imports that CEMEX indicated it would substitute for its current non-subject
imports. CEMEX acknowledged that it would redize a cost savings of $3 per ton if it were to
replace the cement imports from Chinathat it is currently selling in the United States with
cement from Mexico.**” The ITC found that the difference of $3 per ton was substantid,
particularly for a highly-substitutable, price-sensitive product, such as cement.®*® While Mexico
challenges whether this cost savingsis substantial,**° it cannot dispute that these reduced
transportation costs provide CEMEX with the flexibility to lower its price for cement imports
from Mexico in the U.S. market without reducing its profit margins, as the ITC recognized. The
ITC reasonably concluded that “[s]uch a substitution would dlow CEMEX to lower its pricesin
the Southern Tier region to reflect decreases in transportation costs for Mexican imports
compared to those for more distant non-subject sources.”**

3% Hearing Transcript at 154 (Clyburn). (Exhibit MEX-120).
37 Hearing Transcript at 172 and 175. (Exhibit MEX-120). According to CEMEX's Mr. Prestamo:
[W]hen we ship it from Mexico versus Asia. . . wejust get an incremental margin. . . .
The only benefit we get in terms of profit from shifting from one place to the other or
substituting from one place to the other is about $3. This is not the $30 that was stated
before by the petitioners. . . .
Id. at 172. CEMEX’seconomist added:
What you would see is a change in sourcing patterns should the order be
removed. It sayswhat, $3 aton to bring it from Mexico rather than from China.
That’s not an insignificant amount and it rationalizes worldwide capacity.
Id. at 175. Domestic Producers pointed out that the comparative analysis conducted by CEM EX’s economist
stipulates that Mexican cement would replace non-subject imports at prices that are considerably |lower than non-
subject importsin 2000. See CEM EX’s Prehearing Brief, Exhibit 37, Table 2 [sic]. (Exhibit MEX-119) According
to Domestic Producers, “* CEMEX's claim at the hearing that the price difference is only $3 per ton has no support in
the record.” Domestic Producers’ Posthearing Brief at 18 (Exhibit US-13); see also CEM EX’s Prehearing Brief at
Exhibit 37, Table 2 (Exhibit MEX-119).
38 |TC Report at 39, n.238 (Exhibit MEX -9).
39 Hearing Transcript at 172 (“We just have a substitution factor and it just plays with an incremental
margin.”) (Exhibit MEX-120).
30 |TC Report at 39 (Exhibit MEX -9).
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211. ThelTC' sfinding that revocation of the antidumping duty order on gray portland cement
and cement clinker would be likely to lead to significant underselling by the subject imports of
the domestic like product in the Southern Tier region, as well as significant price depression and
suppression, within a reasonably foreseeable time, was reasonable and alogical extrapolation of
the currently available evidence. The ITC'sfinding of likely negative price effects by subject
imports from Mexico is reasonable, based on positive evidence and an objective evaluation of
that evidence, and should be affirmed by the Panel.

d. The ITC sFindings on the Likely Adverse Impact of Subject Imports on
the Regional Industry Were Based on an Unbiased and Objective
Evaluation of the Relevant Facts Gathered During the Review

212. ThelTC'sfinding that if the antidumping duty order was revoked the likely significantly
increased volumes and negative price effects of the subject imports would likely have a
significant adverse impact on the Southern Tier regional industry was based on positive evidence
and involved an unbiased and objective evaluation of the evidence. Based on the evidence in the
record, the ITC found that the order appeared to have had abeneficial effect on the performance
of the Southern Tier regional industry. While the ITC did not find that the regional industry
currently was in avulnerable state with the order in place, it found that if the order was revoked
the likely increases in volume at injurious prices likely would adversely impact the regional
industry, especially as demand appeared to be flattening and the extremely capital intensive
expansions underway were coming on line. The ITC reasonably found that the regional industry
likely would be particularly susceptible to injury from subject imports and adversely impacted if
the order was revoked. Mexico’s arguments seek to have the Panel reweigh the record evidence,
despite the substantial positive evidence supporting the ITC sfindings.

i The ITC Reasonably Found the Regional Industry Likely Would Be
Adversely Impacted by Subject Imports If the Order was Revoked

213. ThelTC considered the evidence in the record of thisreview and in the record from the
underlying original investigation®*** and concluded that the order appeared to have had a

%1 pursuant to the U.S. statute, the ITC also considered the findings in the original investigation and noted
that the ITC’ s affirmative material injury determination was based on the volume of imports, the relatively high
market penetration, and the effect of the dumped imports on prices, with particular note taken of the effects of the
dumped imports on the condition of the regional industry. USITC Pub. 2305 at 46-51 and 65-67. (Exhibit MEX-
10). ITC Report at 40 (Exhibit MEX-9). Accord US-Argentina Sunset (AB), para. 328.
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beneficial effect on the regional industry’ s performance.®” The evidence demonstrated that the
condition of the regional industry had improved since imposition of the order.3*

214. ThelTC aso recognized that the strong demand for gray portland cement during the
period of review had contributed to the regional industry’ s positive financial performance.®*
However, the evidence showed that the demand cycle appeared to have reached a peak with
slower growth or constant demand expected in the Southern Tier region in the reasonably
foreseeable future3* A number of industry forecasts suggested that demand for cement in the
Southern Tier region would continue to increase, although at aslower rate or would remain
relatively constant in 2000, 2001, and 2002.>** Moreover, the ITC found that responsesto ITC
guestionnaires tended to support the proposition that the growth in demand was slowing or
softening in the Southern Tier region.®” Mexico’' s arguments regarding the ITC' sfindings on
demand in the region ignore this evidence,**® including the statements that M exican respondents
provided from industry analysts such as Deutsche Bank, Value-Line and PCA, and domestic
producers Southdown and L afarge that predicted slower growth in demand over the next few

%2 While there is no requirement in the AD Agreement that the United States even consider, let alone
make a finding, whether improvement in the industry performance is due to the order, Mexico attempts to impose
such an obligation on the United States. Mexico First Submission, para. 473 (“the Commission failed to make a
specific finding” with respect to the relation of the order to improvement in the state of the industry.). U.S. law,
moreover, only requires the ITC “to take into account” this factor, but does not require the ITC to make a finding.
19 U.S.C. 1675a(a)(1) (Exhibit MEX-5).

33 Regional producers shipments in absolute terms have increased since the original investigation and
capacity utilization hasincreased from 75.1 percent in 1989 to 92.6 percentin 1999. ITC Report at Table I-1A
(Exhibit MEX-9). Theregional industry’s operating income margin was 5.6 percent in 1989 as compared to 29.0
percent in 1997, 30.5 percent in 1998, and 32.4 percent in 1999. 4. at Tables I-1A and I11-6A, Il11-7A, and I11-8A.

34 TheITC found that strong demand “has contributed to the regional industry’s positive financial
performance.” ITC Report at 40 (Exhibit MEX-9).

35 The ITC acknowledged that demand for cement tended to be cyclical in nature because it is determined
by the level of general construction and that increased government expenditures for public infrastructure work might
lessen the magnitude of any cyclical downturns for the cement industry resulting from declinesin residential and
commercial building in the reasonably foreseeable future. ITC Report at 32-33 and 11-11-12, and n.35 (Exhibit
MEX-9).

36 Domestic Producers’ Response to Commission Questions at Attachment 3 (Exhibit US-11). For the
Southern Tier region, Portland Cement Association (“PCA™) (Aug. 2000) forecasted cement consumption to increase
by 10.6 percent in 1999, 1.2 percent in 2000, 0.7 percent in 2001, 1.5 percent in 2002, and 1.2 percent in 2003;
Greystone Insider (Spring 2000) forecasted cement consumption to increase by 11.4 percent in 1999, and decline by
0.2 percent in 2000, 0.8 percent in 2001, and 0.6 percent in 2002, and increase by 1.6 percent in 2003; International
Cement Review (May 2000) forecasted cement consumption to increase by 9.4 percent in 1999, 3.6 percent in 2000,
and decline by 3.7 percent in 2001, 0.7 percent in 2002, and increase by 6.9 percent in 2003. Id.

%7 |TC Report at 1-31, n.52 (Exhibit MEX-9). In response to the ITC’s questionnaires, producers
operating 30 of the 37 plantsin the Southern Tier region indicated that demand in thisregion was slowing or
softening; 12 of 20 Southern Tier importers and 21 of 34 Southern Tier purchasers made similar observations. |d.

38 Moreover, Mexico's allegations that “No projection submitted by any party suggested that demand
would decline” ignores the declines forecasted for cement consumption by Greystone Insider (Spring 2000) —
declines of 0.2 percent in 2000, 0.8 percent in 2001, and 0.6 percent in 2002. Mexico First Submission, para. 481;
Domestic Producers’ Response to Commission Questions (Exhibit US-11) at Attachment 3.
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years.** Thus, the ITC appropriately recognized, with demand projected to increase at a slower
rate or remain flat, that the industry’ s performance may be more likely to deteriorate in light of
the likely increased volume of subject imports if the order was revoked.

215. Moreover, while regional producers shipmentsin absolute terms increased since the
original investigation, the evidence showed that increases for these shipments during the period
of review had not been at the same rate as the substantial growth in apparent consumption in the
Southern Tier region.** Therefore, the regiond industry’ s share of gpparent consumption in the
Southern Tier declined, from 75.6 percent in 1997 to 65.1 percent in 1999.>' The regional
industry’s market sharein 1999 was lower than its market share of 69.7 percent in 1989.%* Thus,
despite overall improvement in performance since the imposition of the order, regional producers
still had lost market share.

216. ThelTC concluded, based on the industry’ s recent overdl performance with the order in
place, that the regiond industry currently was not in avulnerable state. Nevertheless, contrary to
Mexico's dlegations, this does not prohibit the ITC under the likelihood standard from finding,
asit did, that upon revocation of the order the regiond industry would be vulnerable and would
be likely to be adversely impacted in areasonably foreseeable time.***

217. Therelevant issue for afive-year review is whether the industry would be vulnerable or
susceptible to injury if the order was revoked, not whether it is vulnerable while the order
remainsin place®* Article 11.3 indicates that the question is whether “the expiry of the duty
would be likely to lead to continuation or recurrence of dumping and injury.”** Thus, the
guestion is al'so whether expiry would be likely to lead to, not only whether expiry of the duty
“would continue injury,” as Mexico seems to suggest.

39 |TC Report at 11-11-13, and nn. 30 and 35 (Exhibit MEX-9). CEMEX's Prehearing Brief at 12-24
(Exhibit MEX-119); CEM EX's Final Comments at 12 (Exhibit MEX-157). The ITC indicated that it placed |ess
weight on the state-to-state forecasts provided by M exican respondents and generated for these reviews that rely
heavily on forecasts pertaining to only a single variable, construction employment. ITC Report at 34, n.193.

%0 |TC Report at Table I-1A (Exhibit MEX-9). Regional producers shipments within the Southern Tier
region and to the entire U.S. market increased by 2.8 percent and 4.2 percent, respectively, from 1997 to 1999. By
comparison, apparent consumption in the Southern Tier region increased by 19.3 percent from 1997 to 1999. Id.

%1 |ITC Report at Table I-1A (Exhibit MEX-9). Mexico’s contentions that imports from M exico would
only displace third country imports fails to recognize that this still would constitute an increase in subject imports.
Mexico First Submission, para. 482.

%2 |TC Report at Table I-1A (Exhibit MEX-9).

%3 The SAA explains that in appropriate circumstances under the “likelihood” standard that

the Commission may make an affirmative determination notwithstanding the lack of any
likely further deterioration of the current condition of the domestic industry if revocation
of the order, or termination of a suspended investigation, would be likely to lead to
continuation or recurrence of material injury.

SAA at 884. (Exhibit US-14)

%% The U.S. statute directs the ITC to consider whether the regional industry is vulnerable to injury if the
order isrevoked. 19 U.S.C. 1675a(a)(1)(C). Exhibit MEX-5).

35 Article 11.3 of the AD Agreement (emphasis added).
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218. Asdiscussed above, the ITC found that revocation of the antidumping duty order would
likely lead to a significant increase in the volume of subject importsinto the Southern Tier
region, and these shipments would likely undersd| the domestic product and significantly
depress or suppress the regional industry’ s prices.®** Regiond producers had announced plans to
increase capacity as demand increased and shipments from Mexican producers declined as a
result of the antidumping duty order. However, the ITC found that status quo would be
jeopardized and injury likely to recur in the event of the revocation of the antidumping dumping
duty order as subject imports at likely depressed or suppressed prices significantly increased to
pre-order levds.

219. With demand in the Southern Tier region projected to increase at slower rates or remain
flat in a price-sensitive market, the I TC found that the increase in subject imports was likdy to
cause decreases in both the prices and volume of regional producers shipments. In addition, the
volume and price effects of subject imports would likely cause the regional industry to lose
further market share. The ITC concluded that thisloss in market share and subsequent decrease
in capacity utilization would be particularly harmful in this capital intensive industry -- producers
require high capacity utilization levels and operating margins to meet fixed costs and to justify
capital expenditures.®’

220. The evidence showed that in order to meet demand the Southern Tier regional producers
had undertaken, or had announced plans to begin, a number of production capacity expansion
projects.®® Production capacity in the Southern Tier region increased by less than five percent
from 1989 to 1999, while regional production increased by almost 30 percent for the same
period.*® As demand accelerated, the evidence showed that the regional producers began a
number of extremely capital intensive expansion projects, which had begun to be placed on line,
or would be placed on line in the reasonably foreseeable future. The ITC found that the regional
producers’ investments in additional capacity would be particularly susceptible or vulnerableto
the likely significant increases in subject imports if the order was revoked, and the result likely
would be an adverse impact on the regional industry’ s capacity utilization levels and profitability
due to high fixed costs.>®

221. Thefact that such investments may be “asign of health and confidence in the future,” as
Mexico suggests,®* does not lessen the vulnerability of theindustry to the likely significant
increases in subject imports if the order wasremoved. Mexico’ s attempts to portrary these

%6 | TC Report at 40 (Exhibit MEX -9).

%7 Hearing Transcript at 37-38, 47-50, 72-73, and 91-93 (Exhibit MEX -120); Domestic Producers’ Final
Comments (Exhibit US-12) at 2.

%8 | TC Report at Table I-7 (Exhibit MEX -9); Domestic Producers’ Fina Comments at 4-7 (Exhibit US-
12); Domestic Producers’ Prehearing Brief at 78-83 (Exhibit US-13).

%9 |TC Report at Table I-1A (Exhibit MEX -9). Accordingly, theregional producers’ capacity utilization
had increased from 75.1 percent in 1989 to 92.6 percent in 1999. /Id.

%0 | TC Report at 41 (Exhibit MEX -9).

%1 Mexico First Submission, para. 484.
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investments as “too remote” or “uncertain”**? ignores the ITC's conservative reliance on only
those announced expansion plans that were already in the construction phase and projected to be
placed on linein 2000 and 2001.

222.  First, the evidence demonstrates that the process of expanding production capecity is
extremely expensive. For example, the cost of anew greenfield plant, with 800,000 short tons of
production capacity, is estimated to be about $130 million.** In line with these expansion
projects, the evidence showed that capital expenditures by Southern Tier regiona producers
increased substantially from 1997 to 1999. Capital expenditures reported by Southern Tier
regional producers were: $159.1 million in 1997, $277.9 million in 1998, $620.8 million in
1999, $93.5 million in interim period (Jan.-Mar.) 1999, and $145.6 million in interim period
(Jan.-Mar.) 2000.%*

223.  Second, the process of expanding capacity takes three to five years for planning,
permitting, and construction. The evidence showed that generally a project includes afirst stage
involving planning and engineering studies, after which management would decide whether to go
forward to the next stage which involves obtaining permits and could take two and ahalf years,
and finally management could decide whether to begin the construction stage which would take
about two years to complete, with construction for some projects completed in separate phases.®*
For example, the evidence showed that a decision made in 1994 to go forward with an expansion
project, where the planning studies already were completed, did not enter the construction phase
until 1997, because of permitting requirements, and only the first phase came on line in 1999
with the second phase scheduled for completion in 2001.3%

%2 Mexico First Submission, para. 484.

%3 |TC Report at 1-30 (Exhibit MEX-9) and Hearing Transcript at 37 and 41 (Exhibit MEX-120).
%4 |TC Report at Table I11-10A (Exhibit MEX-9).
5 Hearing Transcript at 73-74 and 98-99 (Exhibit MEX-120); ITC Report at 1-35 (Exhibit MEX -9).
36 Hearing Transcript at 98-99 (Exhibit MEX -120). A National Cement official provided the following
explanation of hisfirm’sexpansion project at the ITC’s hearing:
[O]ur decision processwas made in 1994. .. . we had hired ICF Kaiser Engineersto do a
study in 1988 . ... So when ‘94 came, we were ready to go. We pretty much had a study
in hand. We took off from there. But wedidn’t break ground on construction until ‘97,
because it was atwo and a half year permit process. . . .building a cement plant is afairly
big process, and we hired Bechtel Engineering to do the construction management, and
we actually had the project separated in two distinct phases. The first phase was basically
shortening our existing long dry kiln and adding a pre-heater, pre-signer, and that would
bring up our capacity. Our ultimate goal was to raise our former capacity by 185 percent.
And so we got the kiln running. We met our target. We got that on line in 1999, and now
the construction that we arein, and we are nearing completion, we will have done in 2001
isto basically bring all the other ancillary systems up to the capacity of our kiln.
Id. A Texas Industries official also provided a description of the process involved in his firm’'s expansion at the
ITC’s hearing:
| just wanted to point out . . . that these assets are coming on line in ‘99, and in our case,
in Texas Industry’s case, the modernization and expansion of the Midlothian plant will
come on late this fall, but the decision to spend that capital actually started in late 1996,
because to build a factory to manufacture cement takes a minimum of three years, and in
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224. ThelTC' sfindings regarding the capital intensive nature or the timeframe involved in
expanding domestic production capacity have not been challenged by Mexico. Instead, Mexico
bases its arguments on allegations that the ITC relied on announced expansion plans and
projected capacity increases that were “too remote” and “uncertain’**’ when the ITC dearly
indicated twice in its opinion — in the conditions of competition section and the likely impact
section — that all announced expansion plans would not necessarily be completed and it only
relied on those projected for completion in the next two years. Specificaly, the ITC stated:

We recognize that all announced expansion plans will not necessarily be
completed and have considered that those in the construction phase,
generally two years in duration, are more certain of completion than those
in the planning or permitting phases. In the next two years alone, over 5
million short tons in production capacity is expected to come into service
in the Southern Tier region.*®

225. ThelTC' sfinding regarding the projected expansion plans for the next two yearsis not
only reasonable it was an extremely conservative number. Infact, the ITC sfinding is more
conservative than the estimate provided by CEMEX in the underlying review regarding the
regional expansion projects that CEMEX expected would be completed.*® The ITC only took
into account, in making its finding that over 5 million short tons in production capacity was
expected to come into service in the region, the additional production capacity announced by
Southern Tier regional producers for 2000 and 2001.37°

226. ThelTC'sbasisfor using atwo year timeframe was the fact that these projects already
were in the construction phase. But, despite the fact that the ITC' s data collection and decision
were made in mid to late 2000, the ITC did not include in its conservative capacity figure
expansion projects expected to be completed in 2002 which already were in the construction
stage. For example, the evidence shows an expansion project with 800,000 short tons of
production capacity in Florida projected for completion in 2002, which already wasin
construction at the time of the ITC's August 15, 2000 hearing, but was not included in the 5
million short tons that the I TC took into account because its completion date is 2002, and not
2000 or 2001.%* Thus, construction begun in 2000 which will come on line in 2002 was not

many cases closer to five years because of all the permitting you have to do, all the
engineering you have to do and the 24 months that it takes to construct it.
Id. at 73-74.

%7 Mexico First Submission, para. 484.

38 |TC Report at 35 and 41, n.248 (Exhibit MEX-9). See Id. at Table |-7.

%9 ¢f. 1TC Report at Table I-7 (Exhibit MEX-9) with CEMEX and GCCC's Posthearing Brief, Exhibit 9
at Table 6 (Exhibit MEX-121). CEMEX projected that certain expansion projects would be completed that the ITC
did not use in its two year finding because completion was not expected in the 2000 or 2001 period, or information
on plans had not been provided to the ITC.

80 |TC Report at Table I-7 (Exhibit MEX -9).

31 |TC Report at 1-29 and Table I-7 (Exhibit MEX -9); Hearing Transcript at 41 (Exhibit MEX-120).
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included in the ITC's conservative analysis which was based only on the two-year period, 2000
and 2001. The evidence shows that announced production capacity expansionsfor 2002, if
completed, would almost double the announced additional regional production capacity for 2000
and 2001 combined, that would be vulnerable to the likely significant increases in subject
imports if the order was revoked.>2

227. Contrary to Mexico’s contentions, the ITC recognized the regional industry’s current
level of operating income, but found that it did not indicate that the regional industry likely
would not be materially injured upon revocation of the order.>”® Due to the cydicality of the
cement industry,® the ITC found that high profits at the peak of acycle did not indicate that the
industry was immune from material injury. The evidence showed that the gray portland cement
industry is very capital intensive, and as such requires high cgpacity utilization levels and
operaing margins to meet high fixed costs and to sustain its competiti veness and profitability.
Moreover, due to the high fixed costsin thisindustry, relatively high levels of profitability are
needed to justify investments and capital expenditures®”®

375

228. Asdtated earlier, the ITC had concluded that revocation of the antidumping duty order
would likdy lead to a significant increase in the volume of subject imports that would undersell
the domestic like product and significantly suppress or depress U.S. prices.*”” ThelTC found
that regional producers large capital expenditures for additional production capacity would be
particularly susceptible to the likely significant increases in subject imports if the order was
revoked, and the likely result would be an adverse impact on the regional industry’ s capecity
utilization levels and profitability due to the high fixed costs.®™

229. ThelTC found that the volume and price effects of the subject imports would likely have
asignificant adverse impact on the production, shipments, sales, market share, and revenues of
theregional industry.®”® This reduction in the industry’ s production, shipments, sales, market
share, and revenues would have a direct adverse impact on the industry’ s profitability as well as
itsability to raise capital and make and maintain necessary capita investments. Accordingly,
based on the record in this review, the ITC concluded that, if the antidumping duty order was
revoked, subject imports from Mexico would be likely to have a significant adverse impact on
theregional industry within areasonably foreseeable time.

32 |TC Report at Table I-7 (Exhibit MEX -9).

8 |TC Report at 41 (Exhibit MEX -9).

5" |TC Report at 41 (Exhibit MEX -9); Hearing Tanscript at 47-49 (Exhibit MEX -120).

575 Domestic Producers’ Fina Comments (Exhibit US-12) at 2; Hearing Transcript at 37-38, 47-50, 72-73,
and 91-93 (Exhibit MEX -120).

37 Hearing Transcript at 37 and 49 (“it takes over $2 of capital to generate $1 of revenue”). (Exhibit
MEX-120).

ST |TC Report at 40 and 42 (Exhibit MEX-9).

38 |TC Report at 41 (Exhibit MEX -9).

3 |TC Report at 42 (Exhibit MEX -9).
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230. That Mexico can point to evidence of record which detracts from the evidence which
supports the ITC’ s decision and can hypothesize a reasonable basis for a contrary determination
is neither surprising nor persuasive. However, as established earlier, it is not the function of a
Panel to decide that, wereit the ITC, it would have made the same decision on the basis of the
evidence. The Panel’sroleislimited to deciding whether the ITC s decision involved an
objective evaluation and was based on positive evidence. Thel TC’ sfinding that, if the order
was revoked, subject imports would belikely to have asignificant adverse impact on the regional
industry within a reasonably foreseeable time, is reasonable, based on positive evidence, and
involved an unbiased and objective evaluation of the evidence. As such, the Panel should affirm
the ITC sfinding.

e ThelTC' sFinding That Its“All or AlImost All” Standard Was Met Was
Based on Positive Evidence and an Unbiased, Objective Evaluation

231. Even assuming, arguendo, that the requirementsin Article 4.1(ii) of the AD Agreement
apply in the context of Article 11.3 reviews, the ITC properly determined based on the evidence
in the record, including individual data on the regional producers, that the requirements were
met. Mexico attempts to have the Panel impose a specific methodology on the ITC s*all or
amost al” analysis, including arequirement to consider individual firm datain a certain manner
and set adefinition for what constitutes the “dl or aimos” standard. Moreover, Mexico seems to
be confused about what the ITC considered in its analysis and mistakenly alleges that the ITC
considered only certain firm data to the exclusion of others; a claim that simply has no basis. As
Mexico's daim regarding Article 6 is premised on this contorted view of the ITC sanalysis, it
also has no foundation. Finally, Mexico's allegations regarding the definition of the regional
industry ignore the positions of the Mexican respondents during the review and the analysis
undertaken to define aregiond industry. At the center of these arguments, Mexico seeks to have
the Panel reweigh the evidence. The Panel should reject Mexico’ s arguments and affirm the

ITC sfinding.

l. “All or Almost All” Analysis

232. With respect to aregional industry analysis, Article 4.1 of the AD Agreement first sets
forth circumstances for defining aregional industry or market and then states in relevant part:

In such circumstances, injury may be foundto exist . . . provided thereisa
concentration of dumped imports into such an isolated market and
provided further that the dumped imports are causing injury to the
producers of all or aimost dl of the production within such market.*®

30 Article 4.1(ii) of the AD Agreement. The U.S. statute contains a similar statement -- 19 U.S.C.
1677(4)(C) statesin relevant part: “if the producers of all, or ailmost all, of the production within that market are
being materially injured or threatened by material injury . . . by reason of the dumped imports. . . ."

Regional industry analysisin five-year reviews considersthe criteriain 19 U.S.C. 1677(4)(C) as set forth by
19 U.S.C. 1675a(a)(8), which states in relevant part:
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Thus, under aregional industry injury analysis, producers of “all or amost al” of the production
in the region must be materially injured or threatened with material injury by reason of the
subject imports.

233. Thereisno specific guidance in the AD Agreement or prior Appellate Body or panel
reports as to what percentage of domestic production constitutes*“all or aimost dl” in the context
of regional injury analysis either for an original investigation or the prospective likelihood of
continuation or recurrence of material injury analysisin afive-year review.®!

234. Generdly, the ITC sandyssfirst involves consideration of aggregate regional datato
determine whether it shows injury, and next the ITC examines individual producer data“as
appropriate to determine whether anomalies exist that an aggregate analysis would disguise.”

235. Inthisreview, the ITC analyzed the aggregate data for the regional industry regarding the
U.S. statutory factors likely to have a bearing on the condition of the industry, as discussed
above, and “also examined the performance of individual regional producersto look for
anomalies as a safeguard ‘to assure that the ‘all or almost all’ standard [was] met.’”3% Mexico

In determining if a regional industry analysis is appropriate for the determination in the
review, the Commission shall consider whether the criteria established in section
1677(4)(C) of thistitle are likely to be satisfied if the order isrevoked or the suspended
investigation is terminated.
M exico acknowledges that U.S. law tracks the language of Article 4 of the AD Agreement. Mexico First
Submission, para. 497.

%1 The ITC, however, has been provided some guidance for its original investigations from its U.S.
reviewing courts, which have indicated that, for determining the “all” criterion, “a numerical analysis would not be
appropriate under the regional injury provision . .. [because] numerous factors must be considered and a quantitative
analysisis inappropriate.” See Cemex, 790 F. Supp. at 294 (CIT 1992), aff'd, 989 F.2d 1202 (Fed. Cir. 1993); see
also Mitsubishi Materials, 820 F. Supp. at 616 and 617 (CIT 1993). The Cemex court specifically held that it was
not appropriate to apply the regional market isolation criteria to the “all or almost all” criterion for injury analysis.
Moreover, the ITC's reviewing court has held that the “Commission did not err in failing to apply a fixed percentage
test of eighty to eighty-five percent when evaluating whether imports of Mexican cement . . . dumped into the region
of the southern-tier states of California, Texas, Arizona, New Mexico, Alabama, Louisiana, Mississippi, and Florida’
were injuring the regional industry. See Mitsubishi Materials, 820 F. Supp. at 616 (CIT 1993); see also Cemex, 790
F. Supp. at 294 (CIT 1992), aff'd, 989 F.2d 1202 (Fed. Cir. 1993). The holdings in these Court cases are particularly
relevant to thisreview because they not only involve the same industry, cement, but the Cemex case was the Mexican
producers appeal of the ITC’s determination in the original investigation which isthe basis for this five-year review.

¥2  See Steel Concrete Reinforcing Bars from Turkey, Inv. No. 731-TA-745 (Final), USITC Pub. 3034 at
23 and nn.141-142. Accord Mitsubishi Materials, 820 F. Supp. at 617 and 618 (CIT 1993); compare, Mitsubishi
Materials Corp. v. United States, 918 F. Supp. 422, 427 (CIT 1996) (aggregate analysis of regional producers
sufficient to satisfy the “all or ailmost all” standard where industry conditions were common to each regional
producer). Acknowledging that the “ITC has broad discretion in the choice of its methodology,” the ITC'sU.S.
reviewing court in Cemex recognized that “a pure producer-by-producer analysisis not required by statute” and
found that “to the extent that some safeguard is required to assure that the ‘all or almost all’ standard is met, it was
satisfied by examination of data regarding individual plants.” Cemex, 790 F. Supp. at 295 -296 (CIT 1992), aff'd,
989 F.2d 1202 (Fed. Cir. 1993).

33 |TC Report at 41-42, quoting, Cemex, 790 F. Supp. at 296 and, citing, |TC Report at Tables E-1 - E-8
(Exhibit MEX-9).
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argues, as Mexican respondents did in the underlying review, that the an aggregate andyss
distorted the results and that a plant-by-plant anaysisis required of al or aimost all producersin
aregional industry sunset review.®*

236. Infact, Mexico questionsthe ITC' s examination of the individual firm data on the basis
that the ITC did not recite the datain its opinion. Mexico pursues this argument despite the
ITC's express citation of tables containing theindividual firm data.®®* Yet, Mexico’s rhetorical
arguments point to no anomaly ignored by the ITC and thus provide no reason for why
examination in such amanner would be necessary, when there are no anomalies to report.

237.  Contrary to Mexico's alegations, the ITC did not ignore but, as evident in its opinion,
discussed Mexican respondents’ contentions that regional producers representing all or aimost all
of the production in the Southern Tier region likely would not experience continuation or
recurrence of material injury if the order was revoked, because 1) they arerelated to the Mexican
producers, CEMEX, GCCC, or Apasco, or 2) producersin certain markets are insulated from
competition with subject imports.®*® The ITC considered these argumentsin making its
determinati on and based on the evidence in the record did not find either of them convincing.

238. First, based on the evidence in the record and as discussed above, the ITC was not
convinced that the Mexican producerswould refrain from using their excess capacity to ship
cement to the Southern Tier region at volume or pricelevels that would injure regional producers
including their regional subsidiaries. While the Mexican producers told the ITC that Mexican
imports would not be shipped in volumes or at prices that would injure the Southern Tier

regional industry if the order was revoked, their actions, such as statements regarding likely
increases in volume and underselling, are positive evidence that belie these assertions. As
discussed above, Mexican producer CEMEX’s own statements acknowledged that it believed
subject imports likely could increase to 4 million tons per year. Moreover, even with the order in
place, Mexican imports predominantly undersold the domestic product in two of the four markets
with possible price comparisons, and undersold the domestic product 40 percent of thetimein a
third market where, according to Mexican producer GCCC, its subsidiary Rio Grande is the only
U.S. supplier. Mexican producer GCCC'’s contentions that it would not act in a manner to injure

%4 Mexico First Submission, para. 500; see also CEMEX and GCCC’s Response to Commission
Questions at 41-44 (Exhibit US-15).

35 Mexico First Submission, para. 501.

% Mexico First Submission, paras. 502 and 510-517; CEMEX and GCCC's Posthearing Brief at 16-21
(Exhibit MEX-121). Mexico also repeats its arguments, already discussed in the prior section of this submission,
regarding the health of the industry, the effects of changes in demand on the industry, and allegations about
infrastructure bottlenecks to importation. In fact, Mexico, inavain effort to prove that there may be import
limitations for subject imports, neglects to inform the Panel that its selective quotation of a sentence from the ITC's
staff report ignoresthe staff’s conclusion, “[t]he question is, at what point are these constraints binding.” Cf. Mexico
First Submission, para. 509 with 1TC Report 11-22 (Exhibit M EX-9). Mexico also points to staff comments
regarding an economic analysis. But, Mexico’s misstatements ignore the fact that the I'TC never referred to this staff
comment in its opinion nor the economic analysis, and thus M exico has no basis for alleging that the ITC relied on it.
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itsregional operation if the order was revoked seem inconsistent with this evidence of
underselling while the order isin place.

239. ThelTC recognized that the large capacity of the Mexican cement industry with itslow
capacity utilization levels and need to meet high fixed costs would provide necessary incentive
for the Mexican producers to increase shipments to the Southern Tier region if the order was
revoked.*®” The ITC reasonably concluded based on the evidence that without the discipline of
the order, the interests of the Mexican operations likely would not be secondary to those of their
smaller Southern Tier subsidiaries.

240. Second, the ITC aso was not convinced by respondents’ arguments that, due to the
regional nature of the cement industry, certain markets are insulated from competition with
subject imports from Mexico and thus producers of all or almost all regional production would
not be materially injured. ThelTC recognized that transportation costs tended to limit the
distances that cement is shipped. However, the ITC found that the evidence demonstrated that 20
percent of regionally-produced cement in the Southern Tier region was shipped more than 200
miles®® Virtually all importsinto the Southern Tier region are shipped within 200 miles of an
import terminal with 89 percent shipped within 100 miles of animport terminal .**° The evidence
showed that cement is shipped more economically, and thus to the expanded areas, when rail
transport rather than truck transport is used.** Regional producers operate an extensive network
of rail-served distribution terminals in the Southern Tier region that extends their shipping and
marketing range.®** For example, there are almost twice as many distribution terminalsin the
Southern Tier region as plants.>* Moreover, contrary to Mexico’s allegations that the ITC's
analysis was based on “theorizing” about marketing patterns,*? the ITC clearly relied on the
positive evidence provided by a senior CEMEX officia regarding the “hub and spoke”
distribution system, described as typical of theregion. CEMEX officia Rose Mary Clyburn
testified at the ITC's hearing that:

Most cement producers in the United States use kind of a hub and spoke
type of arrangement for trying to extend the distance they can get with
their cement plants. What happensistypicdly, they'll have a[m]illion ton
nominal capacity plant. . . . [and] they will look to extend the ability of that

%7 |TC Report at Tables V-4 and E-1 (Exhibit MEX -9).

38 |TC Report at Table I-2 (Exhibit MEX -9).

%9 |TC Report at Table I-2 (Exhibit MEX -9).

30 CEMEX and GCCC's Response to Commission Questions, Exhibit 8 at 3 (CEMEX’s Ms. Clyburn
stated in an affidavit submitted to the ITC that “Rail represents the most economical source of inland transportation
for cement.” (Exhibit US-15)); see also Domestic Producers’ Response to Commission Questionsat 70 (Exhibit US-
11).

%1 Hearing Transcript at 179 (CEM EX official recognized the regional industry’s rail-fed inland
distribution network) (Exhibit M EX-120); Domestic Producers’ Response to Commission Questions at 71 (Exhibit
US-11).

%2 Hearing Transcript at 128 (Dorn) (Exhibit MEX-120).

3% Mexico First Submission, paras. 515 and 516.
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plant to reach markets by putting in rail-fed inland terminals. A good
example of that for Cemex would be our Balcones plant that’ s outside of
San Antonio. We havethree inland rail-fed terminals that are designed to
be sourced from Balcones. Oneis Forth Worth, oneis Tyler, and oneis
Katy. . .. The way the distribution economics are set up is the cement
needs to come for the most part from the Bal cones plant or from the hub
plant.3*

241. ThelTC recognized that when the distribution terminals are taken into account, there are
only limited areas in the Southern Tier region that may be somewhat insulated from direct
competition with subject imports.** The ITC then considered which operations were in these
more insulated areas. The evidence demonstrated that there were four plantsin Northern
Alabama and two plantsin central Texas that the ITC found may be somewhat more insulated
from direct competition with subject imports than other regional producers.®* The evidence
showed, however, that these regiona producers combined accounted for a small percentage of
regional production in 1999.3" Moreover, the extensive rail network, such asthat in the Dallas
area, permits regional producers to ship economically more than the 100 mile truck radius and
thus their product shipped by rail would compete with subject importsin the 100 mile import
terminal radius®*® In fact, Mexico's arguments seem to acknowledge that subject imports from
Mexico would have an adverse impact on those regiond producers that are in most direct
competition with them.

242. Mexico' simplication that the ITC sisolation analysisis faulty because CEMEX owns no
import terminals in Louisiana, Alabama, or Mississippi failsfor two reasons*® First, another
Mexican producer Apasco, which imported during the original investigation, has arelated import
terminal in New Orleans, Louisiana Second, CEMEX not only imports through CEMEX owned
terminals, but its subsidiary CEMEX Trading sells cement to companies that import cement into
their own marine terminals in the United States.**

%% Hearing Transcript at 179-180 (Exhibit M EX-120).

%5 |TC Report at Figure 11-1 (Exhibit MEX -9); Domestic Producers Response to Commission Questions
at Exhibit 38 (Exhibit US-11). Cf. GCCC’s Final Comments at 3 (Exhibit MEX -158).

3% |TC Report at 41, n.257 and at Figure I1-1 (Exhibit M EX -9); Domestic Producers Response to
Commission Questions at Attachment 38 (Exhibit US-11); GCCC’s Final Comments at 3 (Exhibit MEX-158).

397 |TC Report at Table E-1 (Exhibit MEX-9).

3% | TC Report at Figure |1-1 (Exhibit MEX -9); Domestic Producers’ Response to Commission Questions
at Attachment 38 (Exhibit US-11).

3 While the ITC indicated that it had not relied on a “ripple effects” analysis to reach its conclusion, the
ITC recognized, as Commissioner Lodwick did in the original investigation, that producers throughout the region
may be affected due to the transporting of shipments from the area of direct competition to surrounding areas, where,
in turn, others shipments may be displaced. USITC Pub. 2305 at 66, n.52 (Exhibit MEX-10). ITC Report at 41-42,
n.257 (Exhibit MEX-9).

40 Mexico First Submission, paras. 514 and 516.

41 CEMEX and GCCC's Response to Commission Questions at 9-11 (Exhibit US-15); ITC Report at -38,
n.66, 1V-16 and Table -9 (Exhibit MEX-9).
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243. Finaly, Mexico argues that GCCC’s imports will not affect the profitability or operations
of domestic producers other than GCCC’ s subsidiary Rio Grande.*” However, the ITC found
that there was positive evidence, not speculation as Mexico alleges, to demonstrate that
California Portland’ s announced expansion of its Rillito, Arizonafacilities also would serve the
New Mexico market, contradicting Mexican respondents claim that this areawould not be served
by any regional producer other than GCCC’ s subsidiary, Rio Grande. Moreover, as discussed
above, the evidence shows that Mexican producers have undersold domestic product in the New
Mexico market 40 percent of the time, even with the order in place.

244.  Thus, the ITC reasonably concluded based on its unbiased evaluation of the positive
evidencein thisreview that the “al or ailmost all” requirement was likely to be met. That
Mexico can cite to evidence that might support a different conclusion does not mean that the
Panel should reweigh the substantial positive evidence relied on by the ITC. The ITC sfinding
should be afirmed by the Panel.

ii. TheITC s“All or Almost All” Analysis Was Consistent with
Article6

245. Mexico'sArticle 6 clamsregarding the “all or amost all” analysis are premised on a
mistaken view of the ITC' s“all or dmost al” analysis. Asdiscussed above, and evident in the
ITC sopinion, it considered the aggregate data for the regional industry and “also examined the
performance of individual regional producers to look for anomalies.”*®®* In making this statement
about its analysis, the ITC cited infootnote 251 to Tables E-1 - E-8 of the I TC Report. These
tables contain the individual plant-by-plant data for all cement plantsin the Southern Tier region
for which data was reported by domestic producersin this review.

246. Counsel for Mexican respondents, as well as counsel for al interested parties to the
proceeding, had full accessto the business proprietary data contained in these tables, through
release of al questionnaire responses, the ITC's prehearing report and the ITC' sfina staff report.
Mexico does not challenge the accuracy or comprehensiveness of the data contained in Tables E-
1 - E-8 and neither did the counsel for Mexican respondents in the underlying proceeding. Nor
does Mexico point to an anomaly in the individual plant datathat the ITC ignored inits analysis.

247. Instead, Mexico aleges, without supporting citation, that “the use by the Commission of .
.. the arbitrary and secret selection of individual regiona producersto ‘look for anomalies’ . . ..
[and the] use of a‘black box’ decision making process in the Cement case in no way provided
the respondent companies with a ‘full opportunity’ to defend their interests.”**

402 Mexico First Submission, para. 517; see also GCCC’s Prehearing Brief at 34-35 (Exhibit MEX-118).
48 | TC Report at 41 (Exhibit MEX -9).
4% Mexico First Submission, para. 525.
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248. Mexicoissimply wrong; there is no foundation for such an unwarranted charge. ThelTC
considered all of the datain the record, induding that contained in Tables E-1 - E-8 in making its
“all or aimost al” finding; there is no evidence to the contrary nor is any alleged.

249. Consistent with U.S. obligations under Article 6 of the AD Agreement, interested parties
were provided ample opportunities to present evidence through questionnaires, hearing
testimony, prehearing briefs, and posthearing briefs regarding this issue, and any other issue.
Mexican respondents, as well as all other interested parties, were provided meaningful
opportunities to comment on all the evidence in the record, and suggest appropriate andyses,*®
through prehearing briefs, testimony, posthearing briefs, and final comments. Mexican
respondents took full advantage of these opportunities presenting testimony at the hearing,
submitting questionnaire responses, and submitting prehearing briefs, posthearing briefs, and
final comments.

250. Thus, thereisno basis for this claim by Mexico and the Panel should dismissiit.

iii. Definition of Southern Tier Region as Appropriate Regional
Market Supported by Mexican Respondents in Underlying Case

251. Mexico's claim regarding the definition of the regional industry dso isill-founded.
Mexican respondents not only did not challenge, but they expressly acknowledged the ITC's
definition of the Southern Tier region as the appropriate region regarding subject imports from
Mexico in the underlying case. Specifically, Mexican respondents acknowledged that “aregional
industry appears to exist in the Southern Tier and appears likely to continue to exist in the
foreseeable future.”*® Nevertheless, Mexico mistakenly claims that “Mexican respondents,
throughout the procedure, asked the ITC to gather appropriate information to undertake an
analysis of whether a national industry existed.”*"’

252. Moreover, Mexico’s argument regarding this issue appears to be based on a
misunderstanding of the required series of steps that the ITC takes in considering whether
exceptional circumstances exist to make its determination on the basis of aregional industry
analysis.*® In considering whether exceptional circumstances exist to use aregional industry

4% ThelTC's“all or aimost all” analysisin this proceeding was similar to its analysisin other regional
industry cases, including the original Cement investigation.

4% CEMEX’s Prehearing Brief at 63 (Exhibit MEX-119). In its Prehearing Brief in the underlying case,
GCCC informed the ITC that “[w]e concur with the arguments and analysis. .. contained in the pre-hearing brief of
CEMEX, S.A.” which includes the above statement. GCCC's Prehearing Brief at 2, n.1 (Exhibit MEX-118). Inits
own prehearing brief, GCCC also acknowledged that the condition of the domestic industry was the same “whether
considered on a national or a Southern Tier basis.” Id. at 2.

47 Mexico First Submission, para. 530. While M exican respondents originally requested in commenting
on the draft questionnaires that the ITC collect data on a national industry, as indicated above, they expressly
acknowledged the I TC's definition as the appropriate region in their prehearing briefs. Nevertheless, thel TC
collected trade data on a national basis in this proceeding.

4% Mexico First Submission, paras. 531-537.
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analysis, the Agreement sets forth a series of steps*® First, the ITC determines whether a
regional market exists based on the two "market isolation” factors identified in subsections (a)
and (b) of Article4.1 (ii). Asasecond step, the ITC then considers whether subject imports are
concentrated in any regional market so defined. And, asathird step, the I TC considers whether
“al or dmost all” producersin the region are injured, or in five-year review, would be likely to
lead to the continuation or recurrence of injury. The ITC will move on to the next step only if
each preceding step is satisfied.

253. Thus, thefirst step involves defining the states comprising the region based on shipments
by regional producers and supply in that regional market by U.S. producers outside the region.
While Mexico contendsthat the definition of the region or selection of Southern Tier statesis
inconsistent with the Agreement, its argument involves likely import shipments which is relevant
to the second step regarding whether subject imports are likely to be concentrated in the already
defined region but not to the first step regarding the selection of the region.*® Mexico provides
no arguments or evidence, let alone “sufficient evidence,” to warrant revisiting the origina
regional industry definition, which Mexican respondents agreed to in the underlying review.***

254.  Arguments regarding likely shipments of subject importsif the order is revoked are
applicable to the second step determining whether there likely would be a concentration of
subject imports in the defined region. Moreover, the ITC considered Mexican respondents’
argument that imports from Mexico were not likely to be concentrated in the Southern Tier in the
foreseeable future.**?

49 Article 4.1 (ii) of the AD Agreement provides that:

In exceptional circumstances, the territory of a Member may, for the production in
question, be divided into two or more competitive markets and the producers within each
mark et may be regarded as a separate industry if (a) the producers within such market sell
all or ailmost all of their production of the product in question in that market, and (b) the
demand in that market is not to any substantial degree supplied by producers of the
product in question located elsewhere in the territory. In such circumstances, injury may
be found to exist even where a major portion of the total domestic industry is not injured,
provided there is a concentration of dumped imports into such an isolated market and
provided further that the dumped imports are causing injury to the producers of all or
almost all of the production within such market.

Id. (emphasis added).

4% Moreover, Mexico provides no argument or evidence of any likely change in the two market isolation
factors, i.e., shipments out of region by regional producers and shipments in to region by other U.S. producers
supplying the regional market, to support why the current and likely defined region would differ.

“1|n the original Mexican Cement investigation, the I TC defined the appropriate region as the Southern
Tier Region consisting of the States of Florida, Alabama, Mississippi, Louisiana, Texas, New M exico, Arizona, and
California. Mexico Cement, USITC Pub. 2305 at 14-17 and 53. (Exhibit MEX-10).

42 |n the text of its opinion the I TC stated: “CEM EX, however, argued that ‘ subject imports from Mexico
are not likely to be concentrated in the Southern Tier in the foreseeable future. . . . [and thus] the Commission must
issue a negative determination here.”” ITC Report at 9. M oreover, in the corresponding footnote, the IT C added:
“CEMEX contends that if the Mexican order isrevoked subject imports from Mexico will be sold in regions outside
the Southern Tier. It pointsto business plans. .. to support this argument.” Id. at n.38. See also CEMEX’s
Prehearing Brief at 75-80 (Exhibit MEX-119).
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255. Mexico aso contends that the ITC ignored GCCC's sales in Colorado but fals for good
reason to provide the Panel with any data on the amount of those sales. That is because GCCC's
imports into states outside the Southern Tier region (Colorado, Kansas, and Utah), asreported in
its questionnaire response, were de minimis as a share of all Mexican subject imports into the
United Statesin 1999.** |n fact, this small volume of imports does not register on the official
import statistics which reported that 100 percent of Mexican imports entered the Southern Tier
region in 1999.** Moreover, despite GCCC's claims that its imports to Colorado and other
states would be increasing, Rio Grande’ s questionnaire response shows that in 1999 its imports
to states other than the Southern Tier region were at their lowest level during the period of
review.

256. In determining whether exceptional circumstances existed to conduct aregional industry
analysis, the ITC properly defined the appropriate region for its andyss. Mexican respondents
did not chalenge the definition of the appropriate region in the underlying case and, thus,
Mexico hasno basisto challenge the ITC' s definition here. The Panel should summarily dismiss
Mexico's argument and affirm the ITC' s finding.

1. Mexico Misstates the ITC’s Position On Consideration of the Duty
Absorption Findings

257. ThelTC explicitly stated in its opinion that it did not rely on Commerce s duty absorption
findings. Yet, Mexico equates the terms “consider” or “takeinto account” with the term “rely
on” to charge that the ITC based its Article 11.3 determination on a WTO-inconsistent margin.**®
Mexico aleges that the duty absorption findings were WTO-inconsistent and that the ITC used
these findings as a basis for its determination under Article 11.*° AsevidentinthelTC's
opinion, Mexico has no basis for its allegation; the ITC slikelihood of continuation or recurrence
of injury determination was not based, in any part, on the magnitude of the margin of dumping

43 |TC Report at Table I-1D (Exhibit MEX-9).

44 |TC Report at 1-3 and |-4 (Exhibit MEX-9). We note that M exican respondents had opportunities to
comment on this data in briefs filed after the ITC's Prehearing Staff Report was released and in final comments after
thefinal ITC s Staff Report was released. Mexican respondents did not challenge the I TC's use of this datain ITC
Report at Table I-3A.

415 Mexico First Submission, paras. 606-636. Mexico implies that the ITC intentionally used the term
“consider” when it meant “rely”so that it did not have to admit that it was the basis for its decision. Id. at para. 632
(“Any claim that the reported margin of likely future dumping was merely ‘considered’ but not ‘relied upon’ is
irrelevant. The United States cannot employ WT O-inconsistent procedures by requiring that the Commission
‘consider’ a margin provided as a result of such procedures, but preclude scrutiny of such consideration either by
stopping short of an admission that it was the basis for a decision or by ambiguous statements, such as consideration
short of ‘reliance.””). Mexico has no basis for this assertion. It isevident in the ITC’s opinion that neither the duty
absorption findings nor the margin of dumping likely to prevail were a basisin whole or in part for the ITC’s
likelihood of injury determination.

48 See Mexico First Submission, paras. 627 and 628.
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likely to prevail, let alone on the duty absorption findings.**” The ITC clearly sated in footnote
236 of the Views of the Commission that:

In reaching our conclusion on likely price effects, we have weighed all the
pertinent evidence on price and taken into account Commerce’s duty
absorption finding on Mexico, although we note respondents’ argument
that arecent CIT decision callsinto question the validity of Commerce's
duty absorption findings with respect to transition orders. 65 Fed. Reg.
13943 (March 15, 2000); see also Issues and Decisions Memo for the
Administrative Review of Gray Portland Cement and Clinker from Mexico
-- August 31, 1997 through July 31, 1998 from Richard W. Moreland to
Robert S. LaRussa, Assistant Secretary for Import Administration, dated
March 15, 2000 at 47 and 48; 65 Fed. Reg. at 41050 (July 3, 2000); see
also Issues and Decisions Memo for the Sunset Review of Gray Portland
Cement and Cement Clinker from Mexico; Final Results from Jeffrey A.
May to Troy H. Cribb, Acting Assistant Secretary for Import
Administration, dated June 27 at 8-15; SKF USA, Inc. v. United States, 94
F. Supp.2d 1351 (CIT 2000), remand aff’d, Slip Op. 00-101 (CIT, Aug.
18, 2000). However, we do not rely on the duty absorption findings in
making our determination that significant effects are likely upon
revocation of the order.*'®

258.  Under the bifurcated nature of the division of responsibility for administration of the U.S.
antidumping duty laws between Commerce and the ITC, Commerce decides issues relating to
margins of dumping, and the ITC decidesissuesrelating to injury. In asunset review of an
antidumping duty order, the U.S. statute explicitly providesthat if Commerce makes a duty
absorption finding that it “shall notify the Commission of its findings.”*° If so notified, the U.S.
statute further states that “[t]he Commission shall take into account . . . the findings of the
administering authority regarding duty absorption under section 1675(a)(4) of thistitle.”**

4“7 |TC Report at 30, n.168 and 39, n.236 (Exhibit MEX-9).
48 | TC Report at 39, n.236 (emphasis added) (Exhibit MEX-9).
419 19 U.S.C. 1675(a)(4), states in relevant part that
The administering authority shall notify the Commission of itsfindings regarding
such duty absorption for the Commission to consider in conducting a review
under subsection (c) of this section.
40 19 U.S.C. 1675a(a)(1)(D) (emphasisadded). The duty absorption provision was added to the statute by
the URAA. The SAA explainsthat
[d]uty absorption may indicate that the producer or exporter would be able to
market more aggressively should the order be revoked as a result of a sunset
review. Thus, the Commission is to consider duty absorption in determining
whether material injury is likely to continue or recur.
SAA at 886 (emphasis added) (Exhibit US-14).
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259.  Inthe Commerce sunset review at issue in this dispute, Commerce made duty absorption
findings and incorporated those findings into the margins likely to prevail provided to the ITC.**

260. TheU.S. datuteisdear that the ITC must consider afinding of duty absorption that is
provided to it by Commerce, but provides little guidance on how, if at all, to factor that finding
into the likelihood of injury analysis.*? The ITC, however, can not go behind Commerce’ s duty
absorption findings and the margins of dumping likely to prevail reported by Commerce to the
ITC. Whilethe ITC has the discretion to determine whether even to consider the magnitude of
the margins of dumping reported to it by Commerce, the SAA explains that the “Commission
shall not itself caculate or otherwise determine likely dumping margins or net countervailable
subsidies or the nature of the subsidiesin question.”**

261. InthelTC sunset review at issue in this dispute, the parties disagreed on whether the ITC
should place any weight on the duty absorption findings.** The Mexican respondents noted the
decision by the CIT in SKF USA v. United States,” which called into question the validity of
Commerce s duty absorption findings with regpect to transition orders, such astheonein this
review. TheITC noted this decision and case in its opinion.*®

262. ThelTC aso noted the magnitude of the margins of dumping likely to prevail provided to
it by Commercein footnote 168 of its opinion, without further comment,**” and referred to the
duty absorption findings in footnote 236 of its opinion, with the explicit statement that “we do

2L Gray Portland Cement and Cement Clinker From Mexico; Final Results of Full Sunset Review, 65 FR

41049, 41050 (July 3, 2000); see also Issues and Decisions Memo for the Sunset Review of Gray Portland Cement
and Cement Clinker from Mexico, Final Results from Jeffrey A. May to Troy H. Cribb, Acting Assistant Secretary
for Import Administration, dated June 27 at 8-15.

42 See SAA at 886. (Exhibit US-14).

43 SAA at 887. (Exhibit US-14).

44 ¢f CEMEX and GCCC’s Response to Commission Questions at 45-48 (Exhibit US-15) ro Domestic
Producers’ Response to Commission Questions at 81-88 (Exhibit US-11); Domestic Producers’ Prehearing Brief at
86-88, and 119 (Exhibit US-13).

4% SKF USA, Inc. v. United States, 94 F. Supp.2d 1351 (CIT 2000).

4% | TC Report at 39, n.236 (Exhibit MEX -9).

427 The ITC stated in footnote 168 of its opinion:

Section 752(a)(6) of the Act statesthat “the Commission may consider the
magnitude of the margin of dumping” in making its determination in a five-year
review. 19 U.S.C. § 1675a(a)(6). The statute defines the “magnitude of the
margin of dumping” to be used by the Commission in five-year reviews as “the
dumping margin or margins determined by the administering authority under
section 1675a(c)(3) of thistitle.” 19 U.S.C. § 1677(35)(C)(iv). See also SAA at
887. .. .Inthe final results of its full review regarding subject imports from
Mexico, Commerce found revocation of the antidumping duty order would be
likely to lead to continuation or recurrence of dumping. Commerce assigned
M exican company-specific margins of 91.94 percent for
CEMEX/GCCC/Hidalgo, 53.26 percent for Apasco, and an all other Mexican
rate of 59.91 percent. 65 Fed. Reg. at 41050 (July 3, 2000).

ITC Report at 30, n. 168 (Exhibit MEX-9).
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not rely on the duty absorption findings in making our determination.”*® It is evident that the
ITC, in accord with proposals by Mexican parties in the underlying reviews, placed no weight on
the duty absorption findings and thus did not base its determination on them as Mexico
mistakenly alleges.

263.  Under their ordinary meanings, the terms*“consider” and “rely on” should not be used
synonymously as Mexico has urged. Theterm *consider” means “[l] ook at attentively; survey;
scrutinize. . . .Give mental attention to; think over, mediate or reflect on; pay heed to, take note
of; weigh the merits of.”** On the other hand, the term “rely” means “[d]epend on or upon with
full trust or confidence; be dependent on . . .Put trust or confidence in.”**

264. ThelTC properly took Commerce' s duty absorption findings into account, as required by
U.S. statute, but clearly indicated that it did not rely on these findings in making its
determination. Thereisno evidence to the contrary. Moreover, Mexico's alegations regarding
the ITC's condderation of the magnitude of the margins of dumping likely to prevail are equally
unfounded. Thus, Mexico’s erroneous contention should be summarily dismissed by the Panel.

B. Neither U.S. Law, Nor Commerce’s Determination of Likelihood of Continuation or
Recurrence of Dumping At Issue in the Instant Dispute, Is Inconsistent With Article
11.3

265. In Sections VII1.B-E of itsfirst submission, Mexico arguesthat 19 U.S.C. 1675a(c), the
SAA, and the SPB, are inconsistent “as such” with Article 11.3 because they allegedly establish a
“presumption” that dumping is likely to continue or recur following revocation of an
antidumping duty order.*** Mexico also challenges under Article 11.3 of the AD Agreement
what it assertsis Commerce’ s “ consistent practice” of goplying the dlegedly WTO-inconsistent
presumption in sunset reviews generally, as well asin the sunset review determination in the
instant case.*** As demonstrated below, all of these claims fail because thereis no WTO-
inconsistent “ presumption” that dumping is likely to continue or recur under U.S. law. Further,
Commerce has applied no such “presumption” either as part of any “practice” or in the instant
case.

266. Inassessing Mexico's claims, one should again bear in mind the scope of the obligations
under Article 11.3. Specifically, Article 11.3 requires that within five years of an antidumping

48 | TC Report at 39, n. 236 (Exhibit MEX -9).

4 The New Shorter Oxford English Dictionary (Clarendon Press. Oxford 1993), p. 485 (Exhibit US-24).

40 The New Shorter Oxford English Dictionary (Clarendon Press: Oxford 1993), p. 2539 (Exhibit US-
24).

4l Mexico’s argument appears to be two-fold: (a) that U.S. law creates a “presumption” that is allegedly
inconsistent with Article 11.3 and that (b) this purported “presumption” somehow diminishes the “likely” standard in
Article 11.3 to a“possible” standard. Both aspects of Mexico’s claim are unfounded and are rebutted above.

432 Asdiscussed in Section 1V above, Mexico's claim regarding Commerce’s alleged “ consistent practice”
in sunset reviews is not within the Panel’s terms of reference. However, it is addressed above to demonstrate that,
even if it were within the Panel’s jurisdiction, it nonetheless is without merit.
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duty order being imposed, an investigating authority either must terminate the order or conduct a
review to determine whether the termination of that order “would be likdy to lead to
continuation or recurrence of dumping and injury.”** Outside of this standard and the
requirement to initiate areview or revoke the order, the text of Article 11.3 contains no
provisions governing the conduct of sunset reviews, the type of evidence sufficient to satisfy the
“likelihood test,” or the methodologies or modes of analysis to be used in reaching a sunset
determination. As explained succinctly by the Appellate Body, “Article 11.3 does not prescribe
any particular methodology to be used by investigating authorities in making a likelihood
determination in a sunset review.”**

1 The Alleged “WTO-inconsistent Presumption” Does Not Exist

267. Mexico'sclaimsin Sections VI11.B-E of its first submission hinge upon the existence of
an alleged Commerce “presumption” in sunset reviews that the continuation or recurrence of
dumping islikely. Asthe party asserting this claim, Mexico bears the burden of proving it.** As
discussed below, Mexico fails to establish that any of the documentsit cites— either aloneor in
combination — creates the alleged “ presumption.” Mexico’s stétistical compilation also failsto
establish the alleged “ presumption.”

a The Statute, the SAA, and the SPB, Considered Individually, Do Not
Establish Any “WTO-Inconsistent Presumption”

268. Mexico clamsthat “the text” of 19 U.S.C. 1675a(c)(1), the SAA, and the SPB
demonstrate that U.S. law isinconsistent with Article 11.3 as such.** As prior panels and the
Appellate Body have confirmed, however, no such inconsistency exists. Each of theitems
identified by Mexico is considered in turn below.

43 gpecifically, Article 11.3 provides as follows:
Notwithstanding the provisions of paragraphs 1 and 2, any definitive
anti-dumping duty shall be terminated on a date not later than five years from its
imposition (or from the date of the most recent review under paragraph 2 if that
review has covered both dumping and injury, or under this paragraph), unless the
authorities determine, in areview initiated before that date on their own initiative
or upon aduly substantiated request made by or on behalf of the domestic
industry within a reasonable period of time prior to that date, that the expiry of
the duty would be likely to lead to continuation or recurrence of dumping and
injury.? The duty may remain in force pending the outcome of such a review.

2 \When the amount of the anti-dumping duty is assessed on a retrospective basis, a
finding in the most recent assessment proceeding under subparagraph 3.1 of Article 9 that
no duty isto be levied shall not by itself require the authorities to terminate the definitive
duty.

44 See US - Japan Sunset (AB), para. 149; and US - Japan Sunset (Panel), para. 7.166 (“That provision
itself prescribes no parameters as to any methodological requirements that must be fulfilled by a M ember’'s
investigating authority in making such a‘likelihood’ determination.”).

4% See Section V above regarding burden of proof.

4% Mexico First Submission, para. 654.
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269. Mexicofirst cites 19 U.S.C. 1675a(c)(1), noting that this statutory provision requires
Commerceto consider dumping margins and import volumes in sunset reviews.*” However,
although this provision does require that Commerce consider dumping margins and import
volumes in making its likelihood determination, it does not restrict Commercein its
consideration of any other relevant information submitted in a sunset review. As Mexico appears
to concede, the statute itself does not establish a“WTO-inconsistent presumption.”**® And asa
panel found in a previous case in which virtually identical daims were made, “the Statute on its
face not only does not support ... allegations regarding an irrefutable presumption of likelihood,
but to the contrary seems to indicate that no such irrefutable presumption exists.”***

270. Mexico aso falsto establish any alleged “WTO-inconsistent presumption” by reading
the statute in combination with the SAA. Mexico quotes the following passage from the SAA as
evidence of the alleged presumption:

[19 U.S.C. 1675a(c)] establishes standards for determining the
likelihood of continuation or recurrence of dumping. Under
[Section 1675a(c)(1)], Commerce will examine the relationship
between dumping margins, or the absence of margins, and the
volume of imports of the subject merchandise, comparing the
periods before and after the issuance of an order or the acceptance
of a suspension agreement. For example, declining import
volumes accompanied by the continued existence of dumping
margins after the issuance of an order may provide a strong
indication that, absent an order, dumping would be likely to
continue, because the evidence would indicate tha the exporter
needs to dump to sell a pre-order volumes.

* * % %

[E]xistence of dumping margins after the order, or the cessation of
imports after the order, is highly probative of the likelihood of
conti nuati on or recurrence of dumping.**

47 Mexico First Submission, para. 642.

4% Mexico First Submission, para. 643 (“While the statute prescribes the two factors ... that the
Department must consider in making the likelihood determination, the statute does not articulate how the Department
must interpret these elements in deciding whether dumping would be likely to continue or recur.”).

49 US - Argentina Sunset (Panel), para. 7.148 (emphasis added). The panel in US - Argentina Sunset
concluded that the statute, interpreted in light of the SAA, does not contain an irrefutable presumption of likelihood
for purposes of Commerce’s likelihood determination. Id., para. 7.151. See also US - German Sunset (AB), para.
163 (athough this dispute dealt with Article 21.3 of the SCM Agreement, the corresponding provision of the AD
Agreement (Article 11.3) is virtually identical).

40 Mexico First Submission, para. 645, quoting from the SAA at 889-90 (emphasis added).
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271. Ignoring the plain language of the SAA, Mexico argues that this passage demonstrates
that Commerce must give “decisive weight” to dumping margins and import data, to the
exclusion of al other evidence, when making alikelihood determination.*** Mexico iswrong.
Phrases such as “[f]or example,” “provide a strong indication,” and “highly probative’ are not
indicative of any presumption. Again, addressing virtually identical argumentsin US - Argentina
Sunset, the pand correctly found that,

not only does the SAA contain nothing that would cause usto
disregard the plain meaning of the Statute, but to the contrary the
SAA confirms that the Statute does not provide for the irrefutable
presumption alleged ... .**?

Thus, this passage from the SAA — the only passage on which Mexico relies — cannot be the
source of the alleged “WTO-inconsistent presumption.”*#

272. Mexico aso argues that the SAA “confirms’ a standard for Commerce' s likelihood
determinations that is less than “probable.”*** To support this assertion, however, Mexico citesa
determination by the ITC, not Commerce.** Mexico fails to explain why a statement by the ITC
is evidence of Commerce’ sinterpretation of “the likely” standard. In any case, the statutory
provisions governing Commerce’ s sunset determinations explicitly require a determination based
on “likelihood.”**® Mexico provides no evidence that U.S. law requires or that Commerce
actually applies anything other than alikelihood standard. Nor canit, because that is, in fact, not
the case.

273. Finaly, Mexico cites Section I1.A.4 of the SPB as the “unambiguous articulation” of the
alleged presumption.*’ Section |1.A.4 of the SPB provides the following:

[T]he Department normally will determine that revocation of an
antidumping order or termination of a suspended dumping
investigation islikely to lead to continuation or recurrence of
dumping where —

(a) dumping continued at any level above de minimis after the
issuance of the order or the suspension agreement, as applicable;

4“1 Mexico First Submission, para. 654.

42 US - Argentina Sunset (Panel), para. 7.150 (emphasis added).

43 Furthermore, as Mexico itself acknowledges, the SAA provides interpretive guidance in respect of the
statute. Mexico First Submission, para. 644, citing US - Export Restraints (Panel). Thus, the SAA does not
constitute an instrument with afunctional life of its own and therefore is not a measure for purposes of WTO dispute
settlement, let alone a measure challengeable “as such”.

44 Mexico First Submission, paras. 661-63.

See Mexico First Submission, para. 662 and note 672.
48 19 U.S.C. 1675(c)(1) (Exhibit MEX -4) and 1675a(c)(1) (Exhibit MEX-5).
47 Mexico First Submission, para. 688.

445
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(b) imports of the subject merchandise ceased &fter issuance of the
order or suspension agreement, as applicable; or

(c) dumping was eliminated after the issuance of the order or the
suspension agreement, as applicable, and import volumes for the
subject merchandise declined significantly.

274. Thereare at least four defects in Mexico' s alegations about the SPB. First, the SPB does
not compel or “instruct” Commerce to do anything. It merely provides guidance to the general
public on Commerce' s current views on issues not explicitly addressed by the statute and
regulaions.**® In particular, the SPB in no way binds Commerce asa“rule” or “norm” in
individua sunset reviews.**® Thus, the SPB cannot be found to be WTO-inconsistent “as such”
because, as amatter of fact, it cannot mandate any action, let alone a WTO-inconsistent action.**

275.  Second, and once again, daimsidentical to those made by Mexico in theinstant dispute
have been considered and rejected by the Appellate Body in US - Japan Sunset and US -
Argentina Sunset.*** |n both disputes, the complainants argued that the text of the SPB
establishes a WTO-inconsistent presumption and their arguments were rejected. Asthe
Appellate Body correctly stated in US - Argentina Sunset:

[T]he text of the SPB is not dispositive of the question whether the
three scenarios set out in the SPB are regarded as
determinative/conclusive, or merdy indicativein [Commerce’ |
likelihood determinations.*?

Section I1.A.3 of the SPB, on its face, smply does not evince the “presumption” alleged by
Mexico.

276. Third, Mexico's allegation that the SPB creates a WTO-inconsi stent presumption rests on
the premise that one of the scenarios described in Section 11.A .4 of the SPB, above, must always
follow the imposition of an antidumping duty order. Based on this erroneous assumption,
Mexico argues that the various circumstances noted in the SPB have “ decisive weight.”**
Because Mexico's premiseis faulty, its argument again fails.

48 See SPB, 63 FR 18871 (April 16, 1998) (Exhibit MEX -131).

49 See US - Japan Sunset (AB), para. 82.

0 See, e.g., US- 1916 Act (AB), paras. 88-89.

®L US-Japan Sunset (AB) paras. 178-181 (finding that the language of Section 11.A.3 of the SPB does not
clearly indicate that import volumes and evidence of continued dumping will always be conclusive with respect to
likelihood); and US-Argentina Sunset (AB), para. 202 (“the text of the SPB is equivocal ....").

42 US - Argentina Sunset (AB), para. 200 and para. 199, quoting US - Japan Sunset (AB).

“3Mexico First Submission, para. 650. Mexico also cites Section 11.C of the SPB, which references the
“good cause” provision of the antidumping statute. Mexico First Submission, para. 649. Mexico, however, does not
make any claims with respect to the application of this provision in sunset reviews conducted by Commerce.
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277. Fourth, Mexico's quoted passage from the SPB does not require Commerce to make an
affirmative finding in any of these circumstances. As discussed above, the SPB merdy provides
guidance to the public — it does not bind Commerce. Moreover, the passage to which Mexico
citesmerdy indicates what Commerce “normally” will do. The use of the word “normally”
demonstrates that there is discretion on the part of the decision-maker, depending on particular
facts on a case by case basis.**

278. In other words, the SPB provides alimited variety of scenarios that may follow the
imposition of an antidumping order. The SPB simply recognizes that those limited scenarios are
highly probative of alikelihood that dumping will continue and, therefore, “normally” will lead
to an affirmative determination. “®> The SPB does nothing more than describe what Commerce
“normally” will do when presented with aspecific set of facts. With different or additional facts,
what Commerce “normally” would do becomesirrelevant. Thisis hardly evidence of a
“presumption” of likelihood.

b. The Statute, the SAA, and the SPB, “Taken Together,” Do Not Establish
Any “WTO-Inconsistent Presumption”

279. Mexico aso argues that the gatute, the SAA, and the SPB are inconsistent with Article
11.3 because, “taken together,” they allegedly require consideration of dumping and import
volumes “to the exclusion of other factors that may be relevant.”*°® Mexico's claim failsin two
significant respects.

280. First, asprevioudy discussed, Article 11.3 does not set forth any particular methodology
to be used by investigating authorities in making alikelihood determination in a sunset review.**’
Thus, Article 11.3 does not prescribe any particular set of factors or evidencethat an
investigating authority is required to consider. Rather, Article 11.3 obligates an investigating
authority to examine the likelihood of continuation or recurrence of dumping. Further, asthe
Appellate Body has clarified, “[i]n drawing conclusions from that examination, the investigating
authority must arrive a areasoned determination resting on a sufficient factual basis; it may not
rely on assumptions or conjecture.”*® The analysis conducted by Commerce in its sunset
reviews complies fully with these obligations.

281. Second, under U.S. law, Commerce considers the behavior of producers/exporters since
the imposition of the order and whether that behavior islikely to continue or recur. While U.S.

#4 US - Japan Sunset (AB), para. 156. A “measure’ cannot be found to be W TO-inconsistent “as such”
unless it mandates a W TO-inconsistent action or precludes a W TO-consistent action. See, e.g., US - 1916 Act (AB),
paras. 88-89.

45 SPB at Section I1.A.4 (Exhibit MEX-131).

46 Mexico First Submission, paras. 655-58.

7 US - Japan Sunset (AB), para. 149.

48 US - Argentina Sunset (AB), para. 180.
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law does require Commerceto consider evidence of dumping and import volumes, it aso
provides for consideration of other factors, such as price, cost, market, and other relevant
economic factors.”® Further, in addition to the so-called “good cause” factors, Commerce's
sunset regulations afford all parties in the sunset review the opportunity to submit “any other
relevant information or argument that the party would like [Commerce] to consider.”*® The
Appellate Body itself has noted that even the SPB sets out a broad range of factors other than
import volumes and dumping margins that may potentially be relevant to Commerce's likelihood
determination.***

282. Thereis nothing WTO-inconsistent about according probative value to evidence of
continued dumping and import volumes in a sunset analysis. Asthe Appellate Body has
concluded, “[t]he importance of the two underlying factors (import volumes and dumping
margins) for alikelihood-of-dumping determination cannot be questioned ... .”* Furthermore,
there can be no doubt that “U.S. law provides for consideration of ‘other factors' ... "%

283. Theburdenison Mexico to establish aprima facie case. It hasfaled to meet its burden.

284. Moreover, as discussed below, Mexico has failed to demonstrate that Commerce
considers evidence of dumping and import volumes to the exclusion of other relevant information
on the record or that Commerce’s likelihood determinations, as a general matter, are not founded
on rigorous examination or a sufficient factual basis.*** In other words, the legal framework for
Commerce’s likelihood determination is entirely WTO-consi stent.

C. Mexico's Statistical Compilation Does Not Demonstrate Any “WTO-
Inconsistent Presumption”

285. Insupport of its“as such” claims, Mexico offers Exhibit MEX-188, which purports to
anayze exhaustively Commerce’ s sunset determinations and demonstrate the existence of the

49 19 U.S.C. 1675b(c)(2) (Exhibit MEX-142).

40 See 19 CFR 351.218(d)(3)(iv)(A) (submission of information or evidence showing good cause for
consideration of other factors under 19 U.S.C. 1675b(c)(2)) and (B) (submission of other information or argument)
(Exhibit US-4).

4L US - Japan Sunset (AB), para. 186.

42 US - Argentina (AB), para. 208.

43 US - Argentina (AB), para. 213.

44 See US - Argentina Sunset (AB), para. 202.
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“presumption” alegedly inherent in Commerce’ s sunset reviews.” In fact, Exhibit MEX-188
does nothing of the sort.

286. Inthefirst instance, Mexico's “anaysis’ of the so-cadled “ consistent application” of the
SPB is fundamentally flawed. Mexico doesno more than note acorrelation between theresults
in particular sunset reviews and the scenarios set forth in the SPB. Nowhere does Mexico
demonstrate that the indicia set forth in the SPB caused the determinations in question. Instead,
Mexico baselessly assumes acause and effect relationship, notwithstanding that the correlationis
equally well explained by the fact that the SPB does precisely what it purports to do — reflect the
views of Commerce on how it normally expects to exercise its discretion when actually faced
with a particular set of facts.

287. Thistype of statistical “analysis’ fails to demondrate tha the SPB required Commerceto
act inacertain way. Addressing avirtually identical statistical “analysis’ in US - Argentina
Sunset, the Appellate Body reached the same conclusion. Specifically, the Appellate Body found
that without a “qualitative examination” of the reasons leading to Commerce' s affirmative
likelihood determinations, “it is not possible to conclude definitively that these determinations
were based exclusively on [the SPB] scenariosin disregard of other factors.”*® These types of
statisticsalone reveal very little, if anything, about the circumstances of individual cases. Thus,
contrary to Mexico’s daim, Exhibit MEX-188 fails to demonstrate that the SPB “instructs”
Commerce to treat these scenarios as “condusive.”*®

288. What Exhibit MEX-188 does show is that the overwhelming majority of Commerce
sunset reviews are uncontested by one side or the other. Of the 316 sunset reviews discussed in
Exhibit MEX-188, 75 were reviews in which no domestic industry party participated and in
which Commerce revoked the antidumping order in question. In addition, Exhibit MEX-188
shows that there were 203 reviews in which respondent interested parties chose not to participate.
Thus, of the 316 sunset reviews listed in Exhibit MEX-188, 88 percent of those reviews were
uncontesed. Even considering the 241 reviews in which at least one domestic interested party

(.

485 Mexico First Submission, para. 668. Mexico also challenges Commerce’ s “consistent practice” as
such. Mexico First Submission, Section VIII.C, paras. 665-682. Asdiscussed before in Section 1V, thisclaim is not
within the Panel’ s terms of reference, and is not a measure for purposes of WTO dispute settlement proceedings.
Moreover, what Mexico cals a“practice” ismerely past determinations by Commerce in prior cases. It cannot be
found WTO-inconsistent because it isnot “mandatory;” i.e., it neither requires WTO-inconsi stent action nor
precludes WT O-consistent action. The Appellate Body and several panels have recognized that a Member may
challenge, and a WT O panel may find against, a measure “as such” only if the measure has mandatory effect. The
burden is on the complaining party to demonstrate that any challenged measure mandates WTO-inconsi stent action
or precludes WT O-consistent action. Mexico has not provided any evidence whatsoever that Commerce is bound by
its past determinations. Nor can it because, as a matter of U.S. law, Commerce is not so bound. Thus, this
Commerce “practice” cannot be said to mandate any action by Commerce, let alone WTO-inconsistent action. In
any case, M exico’s statistical compilation could not amount to evidence of any “consistent practice” because it
reveals little, if anything, about the circumstances of individual cases.

46 US - Argentina Sunset (AB), para. 212. Thus, Mexico’s reliance on the panel’sfindingsin US -
Argentina Sunset ismisplaced. Mexico First Submission, paras. 676-82.

47 Mexico First Submission, para. 668.
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expressed an interest, 84 percent of those reviews were uncontested by respondent interested
parties.

289. By the U.S. count, thisleaves 38 reviews (only 16 percent) in which respondent interested
parties may have contested the issue of likelihood to some extent. Although, in thesereviews,
Commerce found alikelihood of continuation or recurrence of dumping, that fact does not by
itself establish the existence of a“presumption” of the likelihood that dumping will continue or
recur. Mexico appears to assert that the existence of a“presumption” is proven by the fact that
the respondents in these reviews did not “overcome” the dleged “ presumption” that dumping
would likely continue or recur. Thisis nothing more than circular reasoning. It assumes the
existence in these determinations of a*“ presumption” and uses that assumption to support a
conclusion that the assumed presumption exists. As demonstrated above, however, these
determinations do not prove the existence of any such “presumption.”

290. Sunset review determinations are based on the facts of the record.*® The SPB does
nothing more than indicate as guidance that certain facts may reasonably give rise to a conclusion
that dumping islikely to continue or recur. Mexico hasfailed to demonstrate otherwise.
Accordingly, Mexico’s“as such” claims of an alleged “WTO-inconsistent presumption” must
fail.

2. Commerce Properly Found Likelihood of Continuation or Recurrence of
Dumping in This Case

291. InAugust 1999, Commerce initiated a sunset review of the antidumping duty order on
cement from Mexico.*® Subsequently, domestic interested parties and three foreign interested
parties — Apasco, CEMEX, and CDC —filed substantive responses to the notice of initiation
submitting information and argument* as provided for in Commerce s sunset regul aions.*™
These parties also then filed rebuttas to the other parties' substantive responses.*2

48 United Stateslaw provides that “[t]he court shall hold unlawful any determination, finding, or

conclusion ... unsupported by substantial evidence on the record, or otherwise not in accordance with law ... .” 19
U.S.C. 1516a(b)(1)(B)(i) (emphasis added) (Exhibit US-25). This standard applies to Commerce’s determinations in
full sunset reviews. By law, the record includes “a copy of all information presented to or obtained by ...
[Commerce], including all governmental memoranda pertaining to the case and the record of ex parte meetings ...
and a copy of the determination, all transcripts or records of conferences or hearings, and all notices published in the
Federal Register.” 19 U.S.C. 1516a(b)(2)(A)(i) (Exhibit US- 25); see also 19 CFR 351.104 (“Record of
Proceeding”) (Exhibit US-26). To the extent an interested party believes that, inter alia, Commerce’ s determination
was based on something other than the evidence on the record, they have a private right of action under the U.S.
legal system. See 19 U.S.C. 1516a(a)(2) (Exhibit US-25).

49 Commerce Investigation Initiation (Exhibit MEX -11).

40 STCC Substantive Response (Exhibit US-27); Apasco Substantive Response (Exhibit US-28); CEMEX
Substantive Response (Exhibit US-29); and CDC Substantive Response (Exhibit US-30).

47119 CFR 351.218(d)(3) (Exhibit US-4).

472 STCC Rebuttal (Exhibit US-32); CEMEX Rebuttal (Exhibit US-33); and CDC Rebuttal (Exhibit US-
34).
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292.  After considering the factual record in the review, including evidence and arguments put
forward by the parties, Commerce issued a preliminary determination finding likelihood of
continuation or recurrence of dumping. In particular, since issuance of the order, Commerce had
completed seven assessment reviews analyzing pricing behavior during the years 1990 - 1997.%"
In addition, only a few months before its preliminary sunset determination, Commerce had issued
apreliminary determination in the eighth assessment review involving sales during 1997-1998.
In each of those reviews, Commerce found that Mexican producers/exporters were dumping
cement in the United States, with margins ranging from 37 to 73 percent ad valorem.*™* In
addition, Commerce found that the level of imports had declined from 3.9 million metric tonsin
1989, the year before the order was imposed, to 1 million metric tonsin 1991, the year after the
order was imposed, where the level of imports remained through 1998.*”> Based on the fact that
“dumping has continued over the life of the order, that the import volume of the subject
merchandise decreased significantly after the issuance of the order, and that there are no
arguments and/or evidence to the contrary,” Commerce preliminarily found that there was a
likelihood of continuation or recurrence of dumping.*”®

293. Commerce subsequently considered and addressed the parties’ arguments concerning its
preliminary sunset results,*”” but did not find that these warranted a changeto the affirmative
likelihood determination in thefinal results.*”® By the time Commerceissued its final sunset
determination, it had completed the eighth assessment review and determined a margin for
Mexican producersexporters of 45 percent ad valorem.*”®

a Commerce’s Likelihood Determination is Based Upon the Behavior of
Mexican Producers/Exporters

294. Mexico argues that Commerce applied a“WTO-inconsistent presumption” in making its
likelihood determination.** As discussed above, Mexico has failed to establish its alleged
“presumption.” Moreover, if thereis evidence that dumping has continued under the discipline
of the order, it is reasonable for Commerce to find that dumping will continue without the
discipline of the order. Thisis not a presumption that dumping is likely to continue or recur in
every case. On the contrary, it is areasonableinference about future behavior based upon past
behavior.

43 Commerce Preliminary Sunset Decision Memorandum, at note 19 (Exhibit MEX -132).

Commerce Preliminary Sunset Decision Memorandum, at note 19 (Exhibit MEX-132).

45 Commerce Preliminary Sunset Decision Memorandum, at notes 20 and 21 (Exhibit MEX -132).
476

474

Commerce Preliminary Sunset Results, and Commerce Preliminary Sunset Decision Memorandum, at
7 (Exhibit MEX-132).

4T STCC Brief (Exhibit US-35); CEMEX Brief (Exhibit US-36); and CDC Brief (Exhibit US-37).

418 Commerce Final Sunset Results, and Commerce Final Sunset Decision Memorandum (Exhibit MEX-
135).

4 See Commerce Final Sunset Decision Memorandum, at 2 (Exhibit MEX-135).

40 Mexico First Submission, paras. 688-91.
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295. Mexico also argues that Commere applied a*“less than likdy sandard’ in making its
likelihood determination.”®" The evidencein this case, however, beliesMexico’sclam. In
making its likelihood determination, Commerce relied upon the following facts: (1) Mexican
producers/exporters had continued to dump in each of the eight years since the imposition of the
duty; (2) the two most recent assessment reviews evincing continued dumping by Mexican
producers/exporters had been completed immediately prior to the initiation of the cement sunset
review and immediately prior to the final sunset determination, respectively; (3) the level of
imports in the years preceding the cement sunset review remained significantly lower than pre-
order volumes; and (4) parties provided no evidence or argument to the contrary.*®

296. Commerce’s reliance on the behavior of Mexican producers'exporterswas entirely
reasonable. Moreover, the inference Commerce drew in this case from that behavior, i.e., that
because Mexican producers/exporters have continued to dump since the imposition of the order,
they would be likely to continue dumping if the order were revoked, was also reasonable.

297. Asthe Appellate Body in US - Japan Sunset recognized, it is the exporters or producers
themselves who possess the best evidence of their likely future pricing behavior.”®® Pursuant to
Commerce’ s sunset regulations, parties are permitted to place any information they choose on the
administrative record, including information to demonstrate that the existence of dumping and
reduced or depressed import volumes should not support afinding that dumping is likely to
continue or recur in the particular case. Specific information requested by Commerceincludes.

A statement regarding the likely effects of revocation of the order
or termination of the suspended investigation under review, which
must include any factud information, argument, and reason to
support such statement.*®*

298. Inresponse to this question, CEMEX stated:

Revocation of the antidumping duty order against gray portland
cement from Mexico would not result in material injury to the
regional industry producing gray portland cement. Due to cement
shortages endemic to the southern tier region, imports of Mexican
cement are necessary to supplement regional production in order to
supply the growing demands of regional customers. Revocation of
the order would fecilitate the ability of regional customersto obtain
required supplies of cement at world market prices, rather than

1 Mexico First Submission, paras. 692-94.

2 Commerce Preliminary Sunset Decision Memorandum, at 4-7 (Exhibit M EX-132); Commerce Final
Sunset Decision Memorandum at Comment 4 (Exhibit M EX-135).

483 See US - Japan Sunset (AB), para. 199.

44 19 CFR 351.218(d)(3)(ii)(F) (Exhibit US-4).
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having to pay a price premium caused by the artificial scarcity of
cement within the region.*®

299. Alsoin response to this question, CDC stated,

CDC' s affiliate, RGPCC produces gray portland cement at its plant
in Tijeras, New Mexico and sells this cement primarily in New
Mexico. Inaddition, RGPCC also imports and sells CDC cement
largely in New Mexico and West Texas. In order to meet the
demand for cement by RGPCC’ s cusomersin thisareg, itis
necessary to supplement the cement that RGPCC produces in the
U.S. at its New Mexico plant with cement imported from CDC in
Mexico. West Texas and New Mexico are anatura part of CDC's
market. CDC Samalayucaplant islocated closeto (i.e., within 25
miles of) El Paso, Texas. The revocation of the order would
facilitate RGPCC' s ability to supply U.S. customers in this area.*®

300. Inother words, neither of the Mexican producers/exporters in the sunset review argued
that dumping would cease if the order were revoked.”®” In fact, neither CEMEX nor CDC even
mentioned dumping in response to this question from Commerce.

301. Under these circumstances, Commerce reasonably concluded that revocation of the order
on cement from Mexico would belikely to lead to continuation or recurrence of dumping. In
reaching this conclusion, Commerce examined the pertinent facts and provided an adequate
explanation as to how the facts support its determination. Therefore, the Panel should find that
an unbiased and objective investigating authority evaluating the evidentiary record of the sunset
review in this dispute could have reached the same conclusions as those drawn by Commerce.

302. Inthiscase, Commerce found that the Mexican exporters were dumping the subject
merchandise in every assessment review since the imposition of the order. If dumping occurs
when there is an order in place, it stands to reason that dumping will likely continue when there
isno order in place. Historical dumping while an antidumping measure isin placeis highly
probative of the behavior of exporters without the discipline of the measure. Commerce’s sunset
determination, therefore, meets the Article 11.3 requirement that the authorities determine
whether dumping is likely to continue or recur in the absence of the duty.

b. Commerce’s Likelihood Determination is Not Dependent On the
Magnitude of Dumping

4% CEMEX Substantive Response, at 2-3 (Exhibit US-29).
46 CDC Substantive Response, at 4 (Exhibit US-30).
% Commerce Preliminary Sunset Decision Memorandum, at 5 (Exhibit MEX-132).
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303. Mexico argues that Commerce relied on allegedly flawed dumping margins as evidence
of likelihood of continued dumping, thereby “necessarily” tainting its likelihood determination.*®
Mexico iswrong. Commerce’s likelihood determination is not dependent on any specific
magnitude of dumping.

304. Article 11.3 provides that a definitive antidumping duty must be terminated after five
years unless the authorities determine that “the expiry of the duty would be likely to lead to
continuation or recurrence of dumping and injury.” The focus of asunset review under Article
11.3 ison future behavior, i.e., whether dumping and injury are likely to continue or recur in the
event of expiry of the duty, not whether or to what extent dumping or injury currently exists.
Thus, neither the precise amount of dumping in any one year, nor the precise amount of likely
future dumping, is determinative. Indeed, such precision isunattainableinwhat isinevitably a
somewhat speculative projection of future behavior.®®® Commerce s likelihood determination is
not dependent on the magnitude of the margin of dumping in any of the assessment reviews.
Thus, Mexico failed to establish aprima facie case concerning Commerce s likelihood
determination.

3. Commerce Does Not Use the “Margin Likely to Prevail” in Making a
Determination of Likelihood of Continuation or Recurrence of Dumping*®

305. Mexico argues that the U.S. legal standard for determining the “margin likely to prevail”
in asunset review isinconsistent, both as such and as applied, with the AD Agreement.** The
essence of Mexico’s claim is that the “margin likely to prevail” was calculated inconsisently
with the AD Agreement and that Commerce “relied” on this allegedly defective marginin
making its likelihood determination in contravention of Article 11.3. Mexico asserts that Exhibit
MEX-188 shows that because Commerce always uses a margin from the original investigation or
subsequent assessment reviews, it fails to conduct a prospective andysisin determining the
margin likely to prevail.*** Mexico also alleges that Commerce artificially inflates the “margin
likely to prevail” as aresult of its duty absorption findings.”®* Mexico's arguments are flawed at
the core.

306. Asamatter of U.S. law, Commerceis required to report the “margin likely to preval” to
the ITC for possible consideration in its likelihood of continuation or recurrence of injury

48 Mexico First Submission, para. 696.
9 See, e.g., US - Argentina Sunset (AB), para. 341 (discussing prospective nature of analysisin Article
11.3 reviews). Although thereis no requirement to quantify the amount of dumping likely to continue or recur, as
discussed below, the United States does so under its domestic law. Commerce transmits thisinformation to the ITC.
40 See Section VI.A.7 for discussion of Mexico's duty absorption arguments regarding the ITC.
Mexico First Submission, paras. 730-744.
Mexico First Submission, para. 733.
Mexico First Submission, paras. 737-744. Mexico’s additional arguments concerning duty absorption
are discussed in Section V.E below. As discussed therein, neither the duty absorption findings nor the “margin likely
to prevail” are taken into account for either duty imposition or collection purposes. See Section VI.A.7 for ITC
discussion.

491
492
493
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determination.*** Under certain circumstances, Commerce may adjust the “margin likely to
prevail” to account for duty absorption findings made in an assessment review.*®> Commercedid
so in the instant case.**® However, Commerce does not, and did not, rely upon duty absorption
findings and/or the “margin likely to prevail” in making its determination of likelihood of
continuation or recurrence of dumping, as asserted by Mexico.”” Thus, the premise of Mexico's
claim —that Commerce “relies’ on a defective “margin likely to prevail” in its likelihood
determination —is simply incorrect as afactual matter.

307. Moreover, as mentioned earlier, Article 11.3 of the AD Agreement does not require
guantification of past or future amounts of dumping. In other words, there ssmply isno
obligation under the AD Agreement to consider or quantify the magnitude of dumpingin
determining likelihood of continuation or recurrence of dumping. Thisisreinforced by note 22
of Article 11.3, which provides that “[w]hen the amount of the antidumping duty is determined
on aretrospective basis, afinding in the most recent assessment proceeding ... that no duty isto
be levied shall not by itself require the authorities to terminate the definitive duty.” Thus, no
specific level of dumping — even an absence of dumping in the most current assessment period —
is decisive as to whether dumping is likely to continue or recur.

308. The Panel should reject Mexico’s claim that Commerce “relied” on an dlegedly defective
margin in making its likelihood determination. Commerce does not and did not do so. Nor does
the Agreement require quantification or consideration of a“margin likely to prevail.”

C. There is No Obligation Under the AD Agreement to Update a Pre-WTO Industry
Support Determination in a Post-WTO Assessment or Sunset Review

309. Mexico asksthe Panel to apply retroactively obligations undertaken in the Uruguay
Round. Specifically, Mexico alleges that the original determination to initiate the antidumping
investigation on imports of cement from Mexico “is legally defective.”*® Thus, according to
Mexico, the United States lacks the legal authority to continueto apply antidumping dutiesto
imports of cement from Mexico because Commerce failed to determine domestic industry
support in reviews subsequent to the 1990 order.**® According to Mexico, by maintaining the
antidumping duty order on cement without “updating” the industry support determination, the
United Statesis in breach of various WTO obligations.>®

4% 19 U.S.C. 1675a(c)(3) (Exhibit MEX -5).

4% U.S. law requires that Commerce “notify” the ITC of its findings regarding the margin likely to prevail
and duty absorption. 19 U.S.C. 1675a(a)(1)(D) (Exhibit M EX-5).

4% See Commerce Sunset Review Final Decision Memo, at Comment 7 (M EX -135).

W7 See generally, Commerce Sunset Review Final, 65 FR 41049, and Commerce Sunset Review Final
Decision Memorandum (Exhibit MEX -135).

4% Mexico First Submission, paras. 292, 304, 309, 344.

4% Mexico First Submission, paras. 284-353.

50 See, e.g., Mexico First Submission, paras. 284-85, 292, 293-312, 304, 316-324, 344.
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310. Mexico'sclamsareunfounded. Pursuant to Article 18.3 of the AD Agreement, the
“legality” of the cement order — the outcome of an investigation based on an application filed
prior to January 1, 1995 — cannot now be challenged before this Panel. Nor isthereany WTO
obligation to update a pre-WTO industry support determination in a post-WTO assessment or
sunset review.

311. Theexpressterms of Article 5.4 of the Agreement limit the industry support reguirements
to the investigation phase of an antidumping proceeding. Furthermore, nothing in Article 9
(governing assessment reviews) or Article 11 (governing sunset reviews) requires consideration
of industry support in the context of assessment or sunset reviews, respectively. Thereis,
therefore, no WTO obligation in any case to make an industry support determination in an
assessment or sunset review.

1 The Determination of Industry Support In the Original Investigation Is Not
Subject to Challenge Under the AD Agreement

312. The antidumping investigation on imports of cement from Mexico wasinitiated in
1989°™* and the antidumping duty order was issued in 1990.°%> Although Mexico statesthat itis
not challenging the original investigation,** its claims are premised upon the contention that the
origina determination to initiate the investigation is “legally defective.” As discussed below, the
original determination is not subject to the AD Agreement.

a Article 18.3 Operates to Preclude the Application of the AD Agreement to
the Original Industry Support Determination

313. Asexplained by the Panel in Brazil - Desiccated Coconut, Article 18.3 isatransition rule
“which defines with precision the temporal application” of the AD Agreement.>™ Article 18.3
providesthat:

[s]ubject to subparagraphs 3.1 and 3.2, the provisions of this
Agreement shall apply to investigations, and reviews of existing
measures, initiated pursuant to applications which have been made
on or after the date of entry into force for aMember of the WTO
Agreement.>®

L nvestigation Initiation, 54 FR 43190 (Exhibit MEX-11).

%2 Cement Order, 55 FR 35443 (Exhibit US-39).

53 Mexico First Submission, para. 2.

See Brazil - Desiccated Coconut (Panel), para. 228 (discussing Article 32.3 of the SCM Agreement,
the provision identical to Article 18.3 of the AD Agreement).

55 Article 18.3.1 provides that “[w]ith respect to the calculation of marginsof dumping in refund
procedures under paragraph 3 of Article 9, the rules used in the most recent determination or review of dumping
shall apply.” Article 18.3.2 provides that “[f]or purposes of paragraph 3 of Article 11, existing anti-dumping
measures shall be deemed to be imposed on a date not later than the date of entry into force for a Member of the
WTO Agreement, except in cases in which the domestic legid ation of a Member in force on that date al ready

504



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 99

The AD Agreement thus applies only to investigations™® that were based on applications filed
after January 1, 1995, the date of entry into force of the Marrakesh Agreement Establishing the
World Trade Organization (“WTO Agreement”) with respect to the United States.

314. Theapplication (“petition,” in U.S. parlance) for antidumping duties in the instant case
was made on September 26, 1989, and resulted in afinal determination by Commerce on July 18,
1990.%" As noted previously, Commerce published an antidumping duty order (definitive duties)
on August 30, 1990.°® Thus, the investigation began and finished well before January 1, 1995,
the date on which the WTO Agreement entered into force for the United States. Therefore,
determinations made by the U.S. authorities in the course of that invegtigation are not subject to
the provisions of the AD Agreement and may not be reviewed by this Panel.

315. The Appellate Body confirmed this conclusion in Brazil - Desiccated Coconut. That
dispute involved the transition provision for countervailing duties contained in Article 32.3 of the
SCM Agreement, a provision that the Appellate Body found to be “identical” to Article 18.3 of
the AD Agreement.>® The Appdlate Body described Article 32.3 as follows:

[t]he Appellate Body sees Article 32.3 of the SCM Agreement as a
clear statement that for countervailing duty investigations or
reviews, the dividing line between the application of the GATT
1947 system of agreements and the WTO Agreement isto be
determined by the date on which the application was made for the
countervailing duty investigation or review. Article 32.3 has
limited application only in specific circumstances where a
countervailing duty proceeding, either an investigation or areview,
was underway at the time of entry into force of the WTO
Agreement. This does not mean that the WTO Agreement does not
apply as of 1 January 1995 to all other acts, facts and situations
which come within the provisions of the SCM Agreement and
Article VI of the GATT 1994. However, the Uruguay Round
negotiators expressed an explicit intention to draw the line of
application of the new WTO Agreement to countervailing duty
investigations and reviews at a different point in time from that for
other general measures. Because a countervailing duty isimposed
only as aresult of a sequence of acts, aline had to be drawn, and

included a clause of the type provided for in that paragraph.”

5% Because Mexico’sindustry support claims are premised upon its contention that the original
determination to initiate the investigation is “legally defective” the arguments in this section of the U.S. submission,
focus on the applicability of the AD Agreement to the cement investigation. Thereisno dispute that the AD
Agreement applies to reviews that were based on applications filed after January 1, 1995.

7 Investigation Final Determination, 55 FR 29244 (Exhibit M EX-16).

%8 Cement Order, 55 FR 35443 (Exhibit US-39).

59 Brazil - Desiccated Coconut, atp. 19, n.23.
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drawn sharply, to avoid uncertainty, unpredictability and unfarness
concerning the rights of states and private parties under the
domestic laws in force when the WTO Agreement came into
effect.>?

316. Mexico assertsthat the industry support determination in the original investigation does
not satisfy the requirements of Articles4 and 5 of the AD Agreement and argues, on this basis,
that the continued application of antidumping duties is inconsistent with various provisions of
the WTO Agreement.>** Mexico's argument directly conflicts with the specific language of
Article 18.3 of the AD Agreement.

317. Moreover, Mexico’'s reliance on the “general commitment” in Article 1 of the AD
Agreement,>? aswell as Article VI of the General Agreement on Tariffs and Trade 1994
(“GATT"),>2 ismisplaced. Pursuant to Article 18.3, Commerce’ s original industry support
determination is not subject to the AD Agreement. Neither Article 1 of the AD Agreement nor
GATT Article VI vitiate the temporal rules set forth in Article 18.3, and they must be read in
light of the specific obligationsin that provision.®** By chalenging a determination made before
the WTO Agreement came into effect, Mexico is atempting to undo the sharp line drawnin
Article 18.3 and generate the very uncertainty, unpredictability, and unfairness that the drafters
sought to avoid.*®

510 Brazil - Desiccated Coconut, at p. 19 (footnotes omitted).
1 See, e.g., Mexico First Submission, paras. 292, 302-303, 324, 350-353.
512 Mexico First Submission, paras. 300-303, 305. Article 1 of the AD Agreement provides that:
An anti-dumping measure shall be applied only under the circumstances
provided for in Article VI of GATT 1994 and pursuant to investigations
initiated* and conducted in accordance with the provisions of this Agreement.
The following provisions govern the application of Article VI of GATT 1994 in
so far as action is taken under anti-dumping legislation or regulations.

! The term “initiated” asused in this Agreement means the procedural action by

which a Member formally commences an investigation as provided in Article 5.
Contrary to Mexico’sarguments, Article 1 does not purport to require the re-examination of determinations made
before the AD Agreement came into effect.

513 Mexico First Submission, para. 305.

514 See Brazil - Desiccated Coconut (AB), a 16-21 (discussing the parallel provisions under the SCM
Agreement). If therewere any conflict between the provisions of the AD Agreement and Article VI of GATT 1994,
the provisions of the AD A greement would prevail as aresult of the general interpretive note to Annex 1A of the
WTO Agreement.

15 An analogous situation also was presented in US - DRAMs. In that case, the United States maintained
that aWTO proceeding arising from the final results of the third assessment and revocation review of the order did
not provide an appropriate forum in which to challenge a product scope determination made during the original
investigation. The panel agreed, stating that the AD Agreement applies only to those parts of a pre-WTO measure
that “are included in the scope of a post-WTO review.” US - DRAMs, para. 6.14. In the instant case, the issue of
industry support was not revisited in subsequent reviews. Nor, as discussed below, is there any obligation under the
AD Agreement or the WT O Agreement to examine industry supportin areview.
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318. Mexico' sreferences to the Appellate Body and panel reportsin US - Byrd Amendment
and US - 1916 Act as supporting its claim also are misplaced.®® There is no dispute between the
parties that industry support is arequirement under Article 5 of the AD Agreement. Unlike the
present dispute, the US - Byrd Amendment and US - 1916 Act disputesinvolved challengesin the
context of post-WTO investigations. Thus, the findings in those disputes have no bearing on the
issue of the applicability of the AD Agreement to measures tha pre-date the WTO. For the same
reason, the findings of the GATT panel in Mexican Cement also areirrelevant.®’

319. The obvious purpose of Article 18.3 isto preclude retroactive application of the
obligations that were undertaken in the Uruguay Round.>*® Mexico's argument that the Panel
should examine whether the continued collection of dutiesis consistent with obligationsthat did
not exist at the time those measures were imposed is in direct conflict with Article 18.3.

320. Asthe Brazil - Desiccated Coconut panel reasoned,

[i]f ... apanel could examinein light of the SCM Agreement the
continued collection of aduty even where its imposition was not
subject to the SCM Agreement, and if ... that examination of the
collection of the duty extended to the basis on which the duty was
imposed, then in effect the determinations on which those duties
were based would be subject to standards that did not apply —and
which, in the case of determinations made beforethe WTO
Agreement was signed, did not yet even exist — at the time the
determinations were made. In our view, such an interpretation
would be contrary to the object and purpose of Article 32.3 and
would render that Article anullity.

516 Mexico First Submission, paras. 313-316.

17 Mexico First Submission, para. 306. As conceded by Mexico, the unadopted GATT panel decision
carries no legal weight. Mexico First Submission, para. 347 (“Mexico readily acknowledges that this unadopted
GATT Panel report is not legally binding [on the United States|”). See Japan - Alcohol (AB), pp.14-15. Regardless
of itslegd status, the GATT panel’ sfindings simply are not relevant. There isno dispute that, at the time of
initiation of the original investigation, Commerce did not evaluate industry support in terms of the specific numerical
thresholds set forth in Article 5.4 of the AD Agreement — for the obvious reason that Article 5.4 did not exist in
1989. Asdiscussed above, there is no obligation under the Agreement to reconsider or remake this determination.

8 See Brazil - Desiccated Coconut (Panel), para. 229 (discussing parallel provision, Article 32.3, in the
SCM Agreement).
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321. Thesamelogic appliesin thiscase>® Infact, the pand in Brazil - Desiccated Coconut
recognized that a pre-WTO industry support determination is exactly the kind of determination
that is not to be re-visited under the new rules established under the WTO agreements:

[a]s an example, the determination of the domestic industry must
be made a an early stage as a prerequisite to subsequent stepsin
the investigation. The SCM Agreement contains provisions
relating to this definition that are not part of the Tokyo Round
SCM Code. If the SCM Agreement applied to ongoing
investigations, aWTO Member would be required to re-examine
its domestic industry determination in light of these new
provisions.”®

The panel concluded that an interpretation of the SCM Agreement that would require such are-
examination would be contrary to the transition rules and would render them a nullity.>* The
Panel in thisdispute should find no differently.

322. Insum, asdiscussed above, the transition rules contained in Article 18.3 make clear that
the AD Agreement only applies to investigations that were based on applications filed “on or
after the date of entry into force” of the WTO Agreement. Commerce completed its investigation
and issued an order on Mexican cement prior to January 1, 1995, the date on which the WTO
Agreement entered into force for the United States. Thus, the operation of Article 18.3 precludes
the application of provisions of the AD Agreement to the preWTO cement investigation, let
alone determinations made in the context of that investigation. Moreover, as demonstrated
below, the Article 5 obligations with respect to examination of industry support are applicable
only to the investigation phase of the antidumping proceeding.

1 |n an attempt to bolster its arguments, Mexico cites the fact that the United States “implemented

transitional rules” regarding injury investigations. M exico First Submission, paras. 330-43. The United States’
transition determinations for countries acceding to the GATT or assuming obligations under the Subsidies Code are
legally irrelevant. As demonstrated above, in accordance with Article 18.3, the industry support requirements in the
AD Agreement are not applicable for purposes of this dispute. Furthermore, while the customary rule of treaty
interpretation in Article 31(3)(b) of the Vienna Convention permits consideration of “any subsequent practice in the
application of the treaty which establishes the agreement of the parties regarding itsinterpretation,” transition
determinations made by one Member for purposes of its domestic legislation — and unrelated to the WT O Agreement
— do not constitute “ subsequent practice” in the application of the WT O Agreement within the meaning of
Article 31(3)(b). See, e.g., EC - Cotton Yarn, para. 497 (“The practices of three of the total signatoriesto an
Agreement did not constitute subsequent practice in the application of the treaty in accordance with Article 31(3)(b)
of the Vienna Convention on the Law of Treaties.”).

0 Brazil - Desiccated Coconut (Panel), note 61. See, also, US - German Sunset (AB), notes 80 and 81
(where the Appellate Body noted, without criticism the fact that, had WT O rules been applicable to the original (pre-
WTO) investigation in that case, the results of the investigation would have been significantly different; specifically,
the investigation would have been terminated).

2L Brazil - Desiccated Coconut (Panel), para. 230.
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2. Articles 5,9 and 11 Do Not Impose Any Obligation to Evaluate Industry
Support In Assessment or Sunset Reviews

323. Mexico argues that the United States cannot maintain the antidumping duty order on
cement because Commerce failed to evauate industry support in the context of the assessment
reviews and sunset review at issue in this case. Mexicoiswrong. Thereisnothingin Articles5,
9, or 11 that creates an obligation to do so.

a Article 5.4 Limits Evaluation of Industry Support to the Investigation
Phase of An Antidumping Proceeding

324. Internationd customary rules of treaty interpretation dictate that the words of atreaty
form the starting point for the process of interpretation. Thetext of Article 5 of the AD
Agreement is thus the appropriate placeto begin. Paragraphs 1 and 4 of Article 5 provide:

5.1  [A]ninvestigation to determine the existence, degree and
effect of any alleged dumping shall be initiated upon awritten
gpplication by or on behalf of the domestic industry.

* * %

54  Aninvestigation shal not be initiated pursuant to paragraph
1 unless the authorities have determined, on the basis of an
examination of the degree of support for, or opposition to, the
application expressed by domestic producers of the like product,
that the application has been made by or on behalf of the domestic
industry. (Footnotes omitted) (emphasis added).

325. By itsexplicit terms, Article 5.4°% provides that prior to initiating an “investigation,” the
investigating authority must examine whether producers accounting for asufficient share of
domestic production have expressed support for an application. As recognized by the pand in
US-DRAM:s, the term “investigation” means the investigative phase leading up to the fina
determination of the investigating authority.>? Thus, once the authority has conducted its
examination of domestic industry support®* — during the investigation phase — and concluded

%2 Article5 isentitled “Initiation and Subsequent Investigation.” There isnothing in Article 5 that
suggests that the provisions of that article, including Article 5.4, apply to anything other than the investigation phase
of an antidumping duty proceeding. Indeed, the text of Article 5.4 expressly states that the particular provision, like
Article 5 in general, deals only with the investigation phase.

%2 S - DRAMs (Panel), para. 6.48, n.494.

24 Article 4 defines the term “domestic industry” and sets forth a specific definition for so-called “regional
industry” cases. See Article 4.1(ii) of the AD Agreement; see also Mexico First Submission, paras. 296-297.
Mexico has not alleged any inconsistency with Article 4 that is independent of its claims with respect to Article 5.
Because the original industry support determination is not inconsistent with Article 5, or any other provision of the
Agreement, there is no inconsistency with Article 4. See US - Section 129, para. 6.133 (consequential claims
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that the specified numerical thresholds have been met, it has satisfied its obligations under
Article 5.4.5%

326. The Appellate Body and previous panels have found that the application of Article 5 of
the AD Agreement and the parallel provision in Article 11 of the SCM Agreement (both entitled
“Initiation and Subsequent Investigation™)*® islimited to the investigation phase of an
antidumping and countervailing duty proceeding, respectively. In US - German Sunset, for
example, the Appellate Body considered whether the de minimis standard for a countervailing
duty investigation and the evidentiary Sandardsfor self-initiation of a countervailing duty
investigation also were applicable in sunset reviews. The Appellate Body concluded that they
were not, in part based on its finding that “al” of the provisions of Article 11 “relate to the
authorities initiation and conduct of acountervailing duty investigation ...." >

327. Thepand in US - Japan Sunset reached a similar conclusion with regard to the
evidentiary standards for self initiation of an antidumping investigation, which are in Article 5.6.
In part on the basis of itstextual analysis, the panel concluded that the provisions of Article 5
generally, and Article 5.6 in particular, do not apply to sunset reviews.>®

328. Thereasoning in these disputes regarding sunset reviews applies equally to assessment
reviews. In other words, if Article 5.4 isnow applicable in assessment and sunset reviews, as
Mexico argues and contrary to the text and previous confirmations by panels and the Appellate, it
would effectivey read the Article's express limitation to investigations out of the Agreement.>®

329. Mexicoignoresthe fact that there are fundamental differences between the investigation
phase of an antidumping proceeding and reviews. Asthe panel in US -Japan Sunset recognized,

[i]f original investigations and reviews existed for the same
purpose and served the same functions, it would appear to us
illogical that the same obligations did not apply to both processes.
However ... original investigations and reviews are different
processes which serve distinct purposes. These considerations

rejected when main claims not successful).

55 See US - Offset Act (Byrd Amendment) (AB), para. 282 (“If a sufficient number of domestic producers
has ‘expressed support’ and the thresholds set out in Article[] 5.4 ... have therefore been met, the *application shall
be considered to have been made by or on behalf of the domestic industry’. In such circumstances, an investigation
may be initiated.”) (Emphasis added).

5% Article 5 of the AD Agreement and Article 11 of the SCM Agreement include parallel provisions on
“Initiation and Subsequent Investigation,” although Article 11 includes one additional provision (Article 11.8)
related to export through an intermediate country.

521 US - German Sunset (AB), paras. 67 (emphasisin original) and 115.

58 US - Japan Sunset (Panel), paras. 7.35-7.45, and note 43.

52  Asthe Appellate Body stated in Korea - Dairy, atreaty interpreter must “give meaning and effect to all
the terms of atreaty” and is " not free to adopt areading that would result in reducing whole clauses of paragraphs of
atreaty to redundancy or inutility.” Korea - Dairy (AB), para. 80 (citations omitted).
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underlie, and are apparent in the text of the Antidumping
Agreement. It istherefore unsurprising to usthat the textual
obligations applicable to the two are not identical .>*°

Given these fundamental differences, panels and the Appellate Body have consistently found that
provisionsin the Agreement with express limitations to investigations do not apply in reviews.>*

330. Itisthuswell-established that nothing in Article 5.4 in particular, or Article 5 in general,
requires consideration of industry support beyond the investigation phase of an antidumping
proceeding.>*

b. Neither Articles 9 Nor 11 Imposes Industry Support Requirements

331. Although Mexico argues that the United States was required to satisfy the industry
support requirements in the Fifth Review,” i.e., an assessment review under Article 9, it has
made no claim that the failure to do so resultsin an independent violation of Article 9.5
Nevertheless, the United States notes that nothing in the text or context of Article 9 requires
consideration of industry support. Furthermore, if the drafters of the Agreement had intended for
Article 5.4 to apply in the context of Article 9 assessment reviews, one of the two provisions or
articles would have cross-referenced the other.>*

50 US - Japan Sunset (Panel), para. 7.38.

Bl See, e.g., US - Japan Sunset (AB), paras. 106-107; US - Japan Sunset (Panel), paras. 7.35-7.45; and US
- German Sunset (AB), para. 68 and n.58.

532 Mexico's reliance on negotiating history to support its industry support claims is misplaced. Mexico
First Submission, paras. 316-24. First, resorting to negotiating history is appropriate only where the text is
“ambiguous.” See Article 32 Vienna Convention. See also US - Japan Sunset (Panel), paras. 7.83-7.84 (discussing
when recourse to negotiating history is appropriate). That is not the case where, as here, the text of Article 5.4
clearly statesthat it applies only to investigations. Second, the negotiating history actually contravenes Mexico’s
argument. Specifically, it shows that there were no numerical thresholds applicable in pre-WTO industry support
determinations. As Mexico concedes, Article 5.4 had no equivalent in the 1979 Tokyo Round. M exico First
Submission, para. 318. Thus, Commerce’s original industry support determination is not and was not subject to the
obligations set forthiin Article 5.4.

38 Mexico First Submission, para. 328-29.

% Mexico has failed to allege any inconsistency with Article 9 that is independent of its claims with
respect to Article 5. Because the original industry support determination is not inconsistent with Article 5, or any
other provision of the Agreement, there is no possible inconsistency with Article 9. See US - Section 129, para.
6.133 (consequential claims rejected when main claims not successful). For the same reason, Mexico’s claims under
Articles 18.1, 18.3, 18.4, and Article XVI:4 of the GATT also fail. See Section VI.l for additional discussion.

55 See US - German Sunset (AB), para. 69 ( “[W]hen the negotiators ... intended that the disciplines set
forth in one provision be applied in another context, the did so expressly. In light of the many express cross-
references ..., we attach significance to the absence of any textual link ... .”), and para. 109 (discussing the parall€l
provisions in the SCM Agreement, the Appellate Body concluded that “[t] he fact that the rulesin Article 11
governing [initiation of an investigation] are not incorporated by reference into Article 21.3 suggests that they are
not, ipso facto, applicable to sunset reviews"); see also Japan Steel Sunset (AB), para. 7.27 (failure to include a
cross-reference demonstrates that drafters did not intend to make a particular provision applicable) and note 39.
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332. Mexico aso argues that the United States should have cured its alleged “failure” to
determine industry support at the time of the sunset review.>*® Mexico failsto demonstrate, |et
alone argue, that Article 11 requires consideration of industry support. There is no mention of
industry support in Article 11. Furthermore, there is no crossreference to Article 5.4 in Article
11, or vice versa. Thus, thetext and context of Article 11 do not support Mexico’'s argument.

C. Raising an Issue in aReview Does Not Bring That Issue Into the “ Scope of
Review”

333. Finaly, Mexico notes that Mexican respondents repeatedly challenged Commerce's
industry support determination in subseguent assessment reviews.>*” Mexico apparently believes
that raising an issue in areview automatically attaches WTO obligations to that issue. According
to Mexico, Commerce's aleged failure to determine industry support “is subject to review under
the Anti-Dumping Agreement because it was part of a pre-WTO measure that was included in
the scope of a post-WTO review.”>%®

334. Merely making an argument to the authorities during a review does not mean that the
authorities become subject to an otherwise inapplicable WTO obligation. A Member’s
obligations are determined by the Agreement itself, not what a party in a particular antidumping
proceeding asserts unilaerally are a Member’ s WTO obligations.>*

335. Inconclusion, Mexico has failed to demonstrate that there isaWTO obligation to update
apre-WTO industry support determination in a post-WTO assessment or sunset review.

D. Commerce’s Determinations In Its Assessment Reviews Are Consistent With
Obligations Under the AD Agreement

1 Commerce’s Determinations That Certain Sales Were Outside The Ordinary
Course Of Trade Are Consistent With The AD Agreement

336. Mexico argues that Commerce acted inconsistently with various provisions of the AD
Agreement when it determined in the fifth through ninth assessment reviews that CEMEX’s
sales™ in the Mexican market of certain types of cement should be excluded from the
determination of normal value on the grounds that they were outside the ordinary course of
trade.>' Mexico's argument (a) disregards the requirements of the GATT 1994 and Article 2.1
of the AD Agreement with respect to the exclusion of sales outside the ordinary course of trade

5% Mexico First Submission, paras. 328-29.

Mexico First Submission, paras. 328-29.
Mexico First Submission, para. 328.
See, e.g., India - Patent Protection (AB), para. 45.
50 The issue of sales outside the ordinary course of trade in the fifth through ninth reviews solely involved
home market sales by CEMEX, not CDC/GCCC.
%1 Mexico First Submission, paras. 797-826.

537
538
539
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and (b) misstates the facts underlying Commerce’ s determinations of sales outside the ordinary
course of trade at issue in this dispute and Commerce’ s reasoning in making those
determinations. Mexico’'s claims are without foundation in the AD Agreement and should be
dismissed. Asdemonstrated below, Commerce properly determined that home-market sales of
Typell and TypeV LA cement were indeed outside of the ordinary course of trade based on each
review record, and therefore correctly excluded them from the calculation of normal vaue, in full
compliance with Articles 2.1, 2.4, and 2.6 of the AD Agreement.>*

a The GATT 1994 and Article 2.1 of the AD Agreement Require Authorities
to Use Salesin the Ordinary Course of Trade AsaBasisfor Normd Vaue

337. Mexico correctly notes that Article 2.1 requires the determination of dumping to be made
by comparing the normal value of the “like product” sold in the exporting country with “the
export price of the product exported from one country to another.”>* As Mexico aso correctly
notes, Article 2.6 defines “the term *‘like product’ ... to mean aproduct which isidentical, i.e.
alikein dl respects to the product under consideration, or in the absence of such a product,
another product which, although not alike in all respects, has characteristics closely resembling
those of the product under consideration.”>*

338. Article 2.1 does not, however, require an investigating authority to base its price
comparison on home market sales of the identical product sold in the domestic market of the
exporting country if those sdes are unsuitable for purposes of comparison. If fact, both the
GATT 1994 and Article 2.1 explicitly state that norma value may be based only on salesin the
exporting country that are made “in the ordinary course of trade.”

339. ArticleVI:1(a) of the GATT 1994 states “For the purposes of this Article, aproduct isto
be considered as being introduced into the commerce of an importing country at less than its
normal value, if the price of the product exported from one country to another ... islessthan the
comparable price, in the ordinary course of trade, for the like product when destined for
consumption in the exporting country ... .” Article 2.1 of the AD Agreement provides. “For the
purpose of this Agreement, a product is to be considered as being dumped, i.e. introduced into

%2 Mexico also claims that Commerce's actions were inconsistent with Article 9.3 of the AD Agreement.
Mexico First Submission, paras. 799-800, 803, 826. However, Mexico never establishesthe basis for its reliance
upon Article 9.3 of the AD Agreement or alleges any inconsistency with Article 9.3 that isindependent of its claims
with respect to Article 2. As demonstrated below, Commerce’s determinations are not inconsistent with any
requirement of Article 2 and there is thus no inconsistency with Article 9.3.

In addition, M exico claims that Commerce’s “reliance” on a WTO-inconsistent “margin likely to prevail” in
the sunset review is inconsistent with Article 11.3. Mexico First Submission, paras. 825-826. Mexico misconstrues
Commerce’s actions in the sunset review. Commerce reported to the I TC the “margin likely to prevail” if the order
were revoked. Asdiscussed in section VI.B of this submission, Commerce did not rely on the “margin likely to
prevail” in making its likelihood determination. Nor was it obligated to do so under U.S. law or the AD Agreement.
Thus, the Panel should reject Mexico’s Article 11.3 claim.

53 Mexico First Submission, para. 806.

54 Mexico First Submission, para. 809.
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the commerce of another country at less than its normal value, if the export price of the product
exported from one country to another is less than the comparable price, in the ordinary course of
trade, for the like product when destined for consumption in the exporting country.”

340. Thus, under the fundamentd definition of dumping in both ArticleVI:1(a) and Article
2.1, the sales used to determine normal value must have been made “in the ordinary course of
trade.” Asthe Appellate Body has recognized, “Article 2.1 of the Anti-Dumping Agreement
provides that normal value — the price of the like product in the home market of the exporter or
producer — must be established on the basis of sdes made ‘in the ordinary course of trade’ Thus,
sales which are not made ‘in the ordinary course of trade’ must be excluded, by the investigating
authorities, from the calculation of normal value.”>*

341. TheAppellate Body in US - Hot-Rolled Steel concluded that “[i]nvestigating authorities
must exclude, from the calculation of normal value, all sales which are not made ‘in the ordinary
course of trade.’”>* The Appellate Body correctly noted that the reason Article 2.1 requires such
sales to be excluded from the calculation of normal value is“precisely to ensure that normad
valueis, indeed, the ‘normal’ price of the like product, in the home market of the exporter.
Where a sales transaction is concluded on terms and conditions that are incompatible with
‘normal’ commercial practice for sdes of the like product, in the market in question, at the
relevant time, the transaction is not an appropriate basis for calculating ‘normal’ value.”*

342. Asthe Appellate Body also observed in US - Hot-Rolled Steel, the AD Agreement “does
not define the term ‘in the ordinary course of trade.’”**® Thus, “the Anti-Dumping Agreement
affords WTO Members discretion to determine how to ensure that normd value is not distorted
through the inclusion of salesthat are not ‘in the ordinary course of trade’ ... .”>*

343. Thisdetermination is necessarily case-gpecific and fact-dependent, and no single
methodol ogy is appropriate to analyze the panoply of different fact patterns that may indicate
sales outside the ordinary course of trade.®™® Ordinary course of trade determinations can only be
made on a case-by-case basis taking into account the varied records of individud cases,
differences in types of transactions, and differences in the practices and conditions normal to
different producers and industries. Asthe Appellate Body found in US - Hot-Rolled Steel, “[i]n
view of the many different types of transactions not ‘in the ordinary course of trade —some

5% US - Hot-Rolled Steel (AB), para. 139 (emphasis in original).

% US - Hot-Rolled Steel (AB), para. 145 (emphasis in original).

%7 US - Hot-Rolled Steel (AB), para. 140.

58 US - Hot-Rolled Steel (AB), para. 139.

%9 US - Hot-Rolled Steel (AB), para. 148. The Appellate Body noted, however, that such discretion “is not
without limits.” Id.

%0 The Appellate Body also noted that, although Article 2.2.1 provides a method for determining whether
sales below cost are in the ordinary course of trade, “that provision does not purport to exhaust the range of methods
for determining whether sales are ‘in the ordinary course of trade.”” US - Hot-Rolled Steel (AB), para. 147. In other
words, Article 2.2.1 is one specific example of how to implement the general rule found in Article 2.1, but isnot a
general rule itself.
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including affiliated parties, others not; someincluding high prices, others low prices, some
including prices below cost, others not — investigating authorities need not, under the Anti-
Dumping Agreement, scrutinize, according to identical rules, each and every category of sale that
is potentially not ‘in the ordinary course of trade.’”**

344. The Appéellate Body'sfindingsin US - Hot-Rolled Steel are consistent with the plain
meaning of the words “ordinary course of trade.” The word “ordinary,” whichis not defined in
the AD Agreement, means “[b]elonging to or occurring in regular custom or practice; normal;
customary, usual.”**? The word “course” in common usage, means the “[t]he continuous process
(of time), succession (of events)” or the “[h]abitual or regular manner of procedure; custom,
practice.”>>* Theword “trade” refersto the “[b]uying and selling or exchange of commodities for
profit.”>* In other words, sales “in the ordinary course of trade” are those made in the usual
operation of business, in a manner that is normd and customary over time. Plainly, in order to
determine whether certain sales are made “in the ordinary course of trade,” an examining
authority must engage in acase-gpecific assessment of the “normal” or “customary” manner in
which sales have been made by the particular business at issue.

345. Such adetermination must also must be based on consideration of all the relevant factors.
Thus, in US - Hot-Rolled Steel, where the issue was the exclusion of salesto affiliated customers
at non-arm’ s length prices, the Appellate Body stated:

We note that determining whether a sales price is higher or lower than the
“ordinary course” priceisnot simply a question of comparing prices. Priceis
merely one of the terms and conditions of atransaction. To determine whether the
price is high or low, the price must be assessed in light of the other terms and
conditions of the transaction. Thus, the volume of the sales transaction will affect
whether apriceis high or low. Or, the sdller may undertake additional liability or
responsibilities in some transactions, for instance for transport or insurance.

These, and a number of other factors, may be expected to affect an assessment of
the price.>*®

346. Insum, to determine whether certain sales distort normal vaue, it is necessary to
carefully consider the conditions and practices surrounding the home-market sales at the relevant
time. Article 2.1 specifies neither the facts to be examined, nor the precise method of
examination, instead leaving this complex inquiry to the discretion of the investigating authority.
Article 2.1 contains no further obligations regarding the ordinary course of trade determination

%L US - Hot-Rolled Steel (AB), para. 146 (emphasis in original).

%2 See The New Shorter Oxford English Dictionary (definition of “ordinary”) (Exhibit US-40). The New
Shorter Oxford English Dictionary further defines“ordinary” as “[o]f common or everyday occurrence” and “[o]f the
usual kind, not singular or exceptional; commonplace, mundane.”

%2 The New Shorter Oxford English Dictionary (definition of “course”) (Exhibit US-41).

%4 The New Shorter Oxford English Dictionary (definition of “trade”) (Exhibit US-42).

%% US - Hot-Rolled Steel (AB), para. 142.
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and the Panel should reject Mexico’ s requests to read into the Agreement obligations that are not
there.>*®

b. U.S. Law Regarding Sales Outside the Ordinary Course of Tradels
Consistent With GATT 1994 and Article 2.1 of the AD Agreement

347. U.S. law addresses sales outside the ordinary course of tradein 19 U.S.C. 1677b(a)(1)(A).
Like Article 2.1 of the AD Agreement, Section 1677b(a)(1)(A) defines normal value in terms of
the price “in the exporting country, in the usual commercial quantities and in the ordinary course
of trade....” “Ordinary course of trade” is defined to mean “the conditions and practices which,
for areasonable time prior to the exportation of the subject merchandise, have been normal in the
trade under consideration with respect to merchandise of the same class or kind.”>>” Commerce
has discretion to consider sales or transactions to be outside the ordinary course of trade when
such sales or transactions have characteristics that are not ordinary as compared to sales or
transactions generally made in the same market.>*®

348. Under U.S. law, asunder Article 2.1 of the AD Agreement, the purpose of the ordinary
course of trade provision “is to prevent dumping margins from being based on sales which are
not representative” of salesin the exporter's home market.>*

349. Consistent with the Appellate Body’ s guidance in US - Hot-Rolled Steel, Commerce will
“evaluat[e] salesin each review on *an individual basis taking into account all of the relevant
facts of each case.’”*® This means that Commerce “must evaluate not just ‘one factor taken in
isolation but rather all the circumstances particular to the sales in question.’”***

C. Commerce’ s Determinations of Sales Outside the Ordinary Course of
Trade in the Fifth Through Ninth Assessment Reviews

350. A full understanding of Commerce’ s determinations of sdes outside the ordinary course
of trade in the fifth to ninth assessment reviews requires consideration of (a) the underpinnings of
those determinations in the significant changes CEMEX made with respect to its production and

%6 |n seeking to have this Panel establish obligations where none exist, Mexico would have this Panel
create obligations to which the Members have not agreed. The Panel, however, may not interpret the AD Agreement
in away that adds to or diminishes the rights and obligations provided in that Agreement. See DSU, Articles 3.2 and
19.2.

%7 19 U.S.C. 1677(15) (Exhibit MEX-153).

%8 See, generally, 19 C.F.R. 351.102 (definition of “ordinary course of trade”) (Exhibit US-43).

%% Thai Pineapple Public Co. v. United States, 946 F. Supp. 11, 15 (CIT 1996) (Exhibit US-44).

50 Fifth Review Final Results, 62 FR at 17153 (Exhibit M EX -31), citing Nachi-Fujikoshi Corp. v. United
States, 798 F. Supp. 716, 719 (CIT 1992).

1 Seventh Review Final Results, 64 FR at 13156 (Exhibit M EX -70), quoting Murata Mfg. Co. v. United
States, 820 F. Supp. 603, 607 (CIT 1992).
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distribution in the home market of ASTM Type Il and Type V cement®®” immediately after the
imposition of the antidumping order; and (b) Commerce' s determination in the second review
that CEMEX’s home market sales of Type Il and Type V cement produced at Hermosillo, in far
northwestern Mexico, were outside the ordinary course of trade.*® Commerce conducted a
thorough verification of the information submitted by CEMEX with respect to thisissue in the
second review and issued adetailed report of its findings.>*

351. During the periods covered by the fifth through ninth reviews, CEMEX’ s plants located

at Hermoasillo (the Campanaand Y aqui plants) accounted for all of CEMEX’ s cement exportsto
the United States®®*® Asaresult of Commerce' s determinations that home market sales from
Hermosillo were outside the ordinary course of trade, all of CEMEX’s sales of products that were
identical to the products CEMEX exported to the United States were excluded from the
determination of normal value. Commerce therefore based normal value on ASTM Type |
cement, a high-volume, general-purpose product. Type | cement was the most similar product in
terms of physical characteristicsto ASTM Type Il and Type V cement.>®®

%2 All of the types of cement at issue in the fifth through ninth assessment reviews, whether sold in the
United States or Mexico, were produced in accordance with standard specifications promulgated by the American
Society for Testing and M aterials (“ASTM”). See Exhibit MEX-8 (ASTM Designation C-150). Under the ASTM
specifications, Type Il and Type V are sulfate-resistant products (i.e., they have properties that give the finished
concrete a greater resistance to deterioration from sulfates). See Exhibit MEX-8 (ASTM Designation C-150). A
product meeting the stricter specifications of Type V cement meetsthe less strict specificationsfor Type Il and Type
I cement and can be sold as Type Il and Type I. Similarly, a product meeting Type |1 specifications can be sold as
Type | (but not Type V). Asdemonstrated by the records of the fifth to ninth reviews, CEMEX in fact sold cement
meeting Type V or TypeV LA specificationsas Type Il or Type | cement.

%3 The discussion in Mexico First Submission with respect to DOC’ s determinations of sales outside the
ordinary course of trade is confusing because it failsto clarify which ASTM type or typeswere involved in each
assessment review. Although Mexico asserts that all the products at issue satisfied the ASTM specificationsfor
Type V low-alkali (“LA™) cement, that assertion is not supported by the records of all of the assessment reviews. In
fact, the information provided by CEM EX with respect to the type of cement found to be outside the ordinary course
of trade varied from onereview to the next. In the second review, the products at issue were identified by CEMEX
asboth ASTM Typell and ASTM TypeV cement (but not the low-alkali versions of those products). Second
Review Final Results, 58 FR at 47254-55 (Exhibit US-45). In the fifth review, CEMEX identified the product at
issue as Type Il cement. See Fifth Review Final Results, 62 FR at 17154 (Exhibit MEX-31). In the sixth review,
Commerce made its determination of sales outside the ordinary course of trade with respect to Type V cement sold
asTypell and TypeV. See Sixth Review Final Results, 63 FR at 12778-79 (Exhibit MEX-51). In the seventh
review, Commerce analyzed sal es outside the ordinary course of trade with respect to Type V cement sold as Type l,
Typell, and Type V. See Seventh Review Final Results, 64 FR at 13156-57 (Exhibit M EX-70). In the eighth
review, Commerce examined CEMEX’s home market sales of cement produced as Type V and TypeV LA,
regardless of how the product was invoiced for sale to the customer. See Eighth Review Final Results, 65 FR 13943,
and Eighth Review Final Decision Memorandum, at Comment 3 (Exhibit MEX-85). In the ninth review, the product
at issue was Type V LA cement, regardless of how it wasinvoiced. See Ninth Review Final Results, 66 FR 14889,
and Ninth Review Final Decision Memorandum, at Comment 2 (Exhibit MEX-97).

%4 Thisreport, dated July 20, 1993 (hereafter “Second Review Verification Report™), ispart of the
administrative record of each of the later reviews at issue in this dispute. See Exhibit US-46.

565 See also Mexico First Submission, para. 814 (“All of CEMEX’s exports to the United States are made
by the two plantsin Hermosillo, Mexico.”).

56 Commerce made an adjustment to normal value to account for differences in the physical characteristics
of the products compared.
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352. The changesthat CEMEX implemented after the antidumping order was put in place
created a highly restricted, niche market for sales of specialty cements produced at Hermosillo
(identified by CEMEX in the second review as ASTM Type |l and ASTM Type V cement) that
made the conditions and practices for sales of such products very unusual compared with
CEMEX’s other Mexican sales. First, athough CEMEX continued exporting Type Il and Type
V cement to the United States, it ceased exporting ASTM Type| cement.*®” CEMEX did,
however, continue to sell Type | cement to home market customers from numerous plants that
were geographically dispersed throughout Mexico.

353.  Second, prior to issuance of the antidumping duty order, CEMEX sold in Mexico
substantial quantities of ASTM Type Il cement as a general purpose cement, asit did ASTM
Type | cement. After issuance of the order, however, CEMEX’s volume of sales of Typell
cement and number of customers for that product decreased significantly, as CEMEX restricted
sdesof Typell to customers who demonstrated a need for the specific properties of Type 11.>%®

354.  After issuance of the order, CEMEX also consolidated its production of Type Il and Type
V cement at Hermosillo, far from the mgjor centers of Mexican cement demand in Mexico City
and Guadalajara,>* and discontinued production of these types of cement at other plants.®™ This
consolidation of Type Il and Type V production was contrary to CEMEX’ snormal practice with
respect to sales of cement.>* As CEMEX stated in the seventh review:

7 Second Review Verification Report at 6-7 (Exhibit US-46).

%8 Second Review Verification Report at 15-16 (Exhibit US-46).

%9 See Exhibit US-47 (map submitted by CEMEX showing that the demand for Type |1 cement in central
Mexico is 1,220 miles from Hermosillo).

50 Second Review Verification Report, at 5-7 and 9 (Exhibit US-46). Record evidence demonstrated that,
prior to the antidumping order, CEMEX produced Type Il cement at 11 plants throughout M exico. See Exhibit US-
48 (exhibit submitted by U.S. domestic industry). Commerce expressly found in the second review that CEMEX
made its “decision to produce Type Il and Type V cement in the north of Mexico after issuance of the antidumping
order” and that the decision to cease Type Il production at other plants was made by September 24, 1990, after the
issuance of the order. Second Review Verification Report, at 5, 8-9 (Exhibit US-46). CEMEX ceased exporting
Type | cement to the United Stateswithin one or two days after the antidumping order, although it continued
exporting Type Il and Type V cement to the United States. Id. at 7.

1 Even Mexico notes that “[b]ecause of the low value-to-weight ratio and the fungible character of
cement, transportation costs are a significant limiting factor on its shipment distances” and that “cement is generally
sold within an area relatively close to the producing plant.” Mexico First Submission, paras. 73 & 814. As CEMEX
acknowledged in the fifth assessment review, its cement plants are normally dispersed “throughout M exico to
minimize average shipping distances.” CEMEX Case Brief, at 25 (November 5, 1996) (Exhibit US-49). See also
Exhibit US-50 (CEMEX publications indicating its normal corporate strategy of locating its plants close to demand
to lower shipping costs). CEMEX’s practice is consistent with the practice prevailing in the Mexican cement
industry. See Exhibit US-51 (submission by Canacem, the M exican cement chamber, in ITC injury investigation
stating that more than 95 percent of cement sold in M exico is shipped within 150 miles of the plant and 50 percent is
shipped within 70 miles of the plant); Exhibit US-52 (testimony of Federico Terrazas, Chairman of the Board of
CEMEX’s affiliate, CDC, in fifth review indicating that “the central rule of the cement market” isthat transportation
costs greatly limit the distance cement profitably can be shipped).
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The locations of CEMEX’ s cement plants tend to follow the basic
distribution of its customer base... . CEMEX has a concentration of
cement plants in the centrd Mexico City area. The reason for this
goes back to the economics of the cement business. Cementisa
bulk product that can be expensive to ship over long distances.
Thus, if acement producer can produce cement closeto its
customers, it is normally better off doing so since it will have
lower freight costsin freighting the product to its customer.®

355. Asaresult of the changesin its production and distribution of Type Il and Type V
cement, CEMEX incurred tremendousincreasesin its freight cost for sales of those products.®”
In addition, contrary to its practice prior to the order, CEMEX began absorbing the high freight
cost on its now-long distance sales of Type Il and Type V cement, rather than passing that cost
on to its home market customers.>”* The absorption of the increased cost of freight necessarily
decreased CEMEX’s profit on sales of Type Il and Type V cement.>”

356. Based on evidence of these changesin CEMEX’ s production and distribution of ASTM
Typell and Type V cement after the imposition of the antidumping measure and other record
evidence,””® Commerce in the second review concluded that sales of Type Il and Type V cement
were outside the ordinary course of trade based on the following factors:>”’

o Shipping arrangements for Types |l and V cement were not ordinary. More than
95 percent of cement shipments in Mexico were made within a 150 mile radius of
the production plant, yet CEMEX shipped its home market sales of Types|l and V
cement over consderably greater distances and absorbed the higher freight costs
on these longer shipments.

] CEMEX’ s profits on sales of Types |l and V were not ordinary compared with its
profits on sales of all cement types.

52 CEMEX Submission (December 24, 1997) (Exhibit US-53).

57 Cement is a heavy product that is expensive to transport. Consequently, freight expense is very high in
proportion to the value of the product (i.e., cement has alow value-to-weight ratio). Because Commerce deducts
freight in calculating normal value, 19 U.S.C. 1677b(a)(6)(B)(ii), CEM EX’s increase in freight cost would have
drastically lowered CEM EX’s normal value based on CEMEX’ s sales of Type Il and Type V cement — the products
that were identical to the products CEM EX sold to the United States — and thus would have significantly distorted
the dumping margin. See Second Review Verification Report, at 4 (Exhibit US-46).

574 See Second Review Final Results, 58 FR at 47255 (Exhibit US-45); Second Review Ordinary Course
Of Trade Memorandum, at 3-4 (Exhibit US-54).

57 See Mexico First Submission, para. 815 (“[B]ecause CEMEX shipped the product longer distances,
CEM EX incurred freight and handling costs, which reduced its profits on these sales.”).

5% Mexico's statement that Commerce “relied primarily” on the limited facts set forth in paragraph 814 of
Mexico First Submission is not accurate.

ST Second Review Final Results, 58 FR at 47254 (Exhibit U S-45).
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° Types |l and V cement were specidty cements sold to a“niche” market. These
sales represented a minuscul e percentage of CEMEX’ s total saes of cement.

° CEMEX officiasindicated that CEMEX retained customers of Types |l and V
because such sales promote CEMEX’ s corporateimage.®”® Thus, salesof Typesl|
and V had a promotional quality that was not evidenced in CEMEX’ s sales of
other cement types.

L CEMEX did not sell Typell and Type V cement in the home market until it began
production for export in the mid-1980’s, despite the fact that a smdl domestic
demand for such cement existed prior to that time.>”

357. Having determined that CEMEX’s home market sales of the products that were identical
to the cement CEMEX exported to the United States (ASTM Typell and Type V cement
produced at Hermosillo) were outside the ordinary course of trade, Commerce excluded those
salesin calculating normal value. Instead, it based normal value on CEMEX’ s home market
sales of the most similar product, ASTM Type| cement.>*°

358. Commerce thereafter reached the same conclusion with respect to sales outside the
ordinary course of trade in the fifth, sixth, seventh, eighth, and ninth reviewsthat it did in the
second review.*®' Although Commerce’ s examination of thisissue in each review was based on
the evidentiary record of such review, Commerce noted that the evidence and the relevant factors
on which it based its conclusions remained very similar to those in the second review.>®

58 Second Review Final Results, 58 FR at 47254 (Exhibit US-45).

5 See Second Review Verification Report, at 6 (Exhibit US-46).

%0 Gray Portland Cement and Clinker from Mexico, Results of Redetermination Pursuant To Court
Remand, Court No. 93-10-00659 (February 1, 1996) (Exhibit US-55), at 3-6. The CIT and the United States Court
of Appeals for the Federal Circuit affirmed Commerce’s ordinary course of trade determination and its use of Type |
sales as the basis for normal value in all respects. CEMEX, S.A. v. United States, 19 CIT 587 (1995), aff’d, 133 F.3d
897 (Fed. Cir. 1998) (Exhibit US-56).

%1 Commerce made no analysis of sales outside the ordinary course of trade in the third and fourth
assessment reviews because of CEMEX’ s failure to cooperate in providing data on home market sales of Type |
cement. Asaresult, Commerce relied on the best information otherwise available to determine CEM EX’s dumping
margin. Third Review Final Results, 60 FR at 26866-69 (Exhibit US-57); Fourth Review Final Results, 62 FR at
17584-86 (Exhibit US-58). Commerce’sfinal results of the third and fourth reviews were affirmed by binational
dispute resolution panels formed under article 1904 of the NAFTA. Gray Portland Cement and Clinker from
Mexico, USA-95-1904-02 (NAFTA Sept. 13, 1996) (Exhibit US-59); Gray Portland Cement and Clinker from
Mexico, USA-97-1904-02 (NAFTA Dec. 4, 1998) (Exhibit US-60). In the tenth review and subsequent reviews,
Commerce made no finding of sales outside the ordinary course of trade with respect to CEMEX’ s sales from
Hermosillo. The issue was rendered moot in those reviews by Mexico’s shift from the ASTM specifications to a new
M exican classification system for cement products.

%2 See Fifth Review Final Results, 62 FR at 17154 (Exhibit M EX -31); Sixth Review Final Results, 63 FR
at 12771 (Exhibit MEX-51); Seventh Review Final Results, 64 FR at 13157 (Exhibit M EX-70); Eighth Review
Ordinary Course of Trade Memorandum (Exhibit US-61); Ninth Review Ordinary Course of Trade Memorandum
(Exhibit US-62). Commerce’s determinations in the fifth and seventh reviews were affirmed by NAFTA binational
panels, except that the panel in the seventh review remanded for Commerce to reconsider the portion of its
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Although there are minor differences in the record evidence from onereview to the next, Mexico
failsto make any distinct arguments that are based on the individual factual records of the five
different assessment reviews at issue. On this basis alone, the Panel should find that Mexico has
failed to meet its burden of establishing aprima facie case.

d. Commerce’ s Determinations Are Consistent with Article 2.1 of the AD
Agreement

359. Mexico claimsthat Commerce' s determinations of sales outside the ordinary course of
trade are incons stent with Article 2.1 of the AD Agreement. Thisclaim lacks merit. In
particular, Mexico's arguments are based upon misstatements of the rationale and the factors
underlying Commerce’ s determinaions.®? In addition, Mexico makes assertions of fact that
simply repest allegations made by CEMEX in Commerce’s reviews without establishing the
accuracy or relevance of such assertions.®® Viewed in light of the evidence and factors that
Commerce actually relied upon, it is clear that Commerce acted consistently with Artide 2.1 in
determining that certain sales were outside the ordinary course of trade and that an unbiased and
objective investigating authority could reach the same conclusion.

360. Contrary to both Commerce’s stated reasons for its determinations of sales outside the
ordinary course of trade and Mexico’s admission that Commerce reied on a number of factors,
Mexico alleges tha Commerce effectively based its determinations on asingle factor — low profit
margins relative to other home market sales.®® Mexico incorrectly asserts that Commerce
changed its position in the NAFTA binational panel review of the seventh review and somehow
conceded that other ordinary course of trade factors—in particular, long-distance shipments, high

585

determination finding that Type V cement sold as Type | were outside the ordinary course of trade. Upon
reconsideration, Commerce determined that such sales were within the ordinary course of trade under the factual
circumstances presented in that review.

%83 For example, Mexico asserts that Commerce “repeatedly determined” that CEMEX’ s consolidation of
production at Hermosillo was based on a “rational business decision.” Mexico First Submission, para. 815. To the
contrary, Commerce accepted CEM EX’ s asserted business justifications for the consolidation at Hermosillo only in
the first review and only in the context of a different issue — whether CEM EX’s home market sales of Type || cement
were made to afictitious market. First Review Final Results, 58 FR at 25803-05 (Exhibit US-63). Even then,
Commerce did not find that the consolidation of production resulted from a “rational business decision,” but instead
merely “accept[ed] the business reasons offered by CEMEX" as justifying the consolidation “in the absence of
information to rebut” them. Id., 58 FR at 25805. In the second review, the domestic industry provided extensive
information to rebut CEM EX’s alleged business reasons. In the second and later assessment reviews, Commerce did
not make any findings with respect to the reasons for CEM EX’s consolidation of production at Hermosillo, because
such findings were not relevant to the ordinary course of trade issue. See Sixth Review Final Results, 63 FR at
12772 (Exhibit MEX-51) (“A company may have sound business reasons for changing its methods of operation; but,
if sales resulting from this new business practice are not normal for the company for a reasonable time prior to
exportation, then they cannot be said to be within that company’s ordinary course of trade.”).

%84 See Mexico First Submission, para. 815 (various assertions).

%5 Mexico First Submission, note 793.

% Mexico First Submission, para. 816.
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freight costs, and handling charges — are simply expense-related factors that arereflected in
profitability.>®’

361. Mexico' sassertion isfactually incorrect and the legal arguments that flow from it are
therefore also flawed. Initsreview of Commerce's Seventh Review Final Results, the NAFTA
binationd panel affirmed Commerce's determination that most of CEMEX’ s sales of cement
produced at Hermosillo (ASTM Type V cement sold as Type |l and Type V) were outside the
ordinary course of trade, including Commerce’ s rdiance on CEMEX’ s shipping distances and
high freight costs for such sales as factors supporting the determination.®® Thus, not only did
Commerce not change its position with respect to such sales, it was never asked to do so by the
panel.

362. With respect to Type V cement sold as Type | in the seventh review, Commerce based its
determination of sales outside the ordinary course of trade on a different, athough somewhat
overlapping, set of factors than those on which it based its determination regarding Type V
cement sold as Typell and Type V> Notably, the factor of long-distance shipments — the key
factor with respect to Type V cement sold as Type |l and Type V —was not present. The NAFTA
binational panel required Commerce to reconsider its determination with respect to CEMEX’s
TypeV cement sold as Typel.

363.  Upon reconsideration, Commerce found that, with the exception of the low volume of
sales of TypeV cement sold as Typel, none of the other factors supported a determination of
sales outside the ordinary course of trade.®® Regarding CEMEX’s profit on such sales,
Commerce concluded that it was comparable to CEMEX’s profit on sales of Type | cement
(produced as Type 1) and thus did not support a determination of saes outside the ordinary
course of trade.>*

364. Contrary to Mexico's suggestion, Commerce based its redetermination solely on the
evidence and the factors relevant to sales of Type V cement sold as Type | in the seventh review.
It did not make a blanket pronouncement applicable to every case that other factors, such as

%7 Mexico First Submission, para. 816.

8 Gray Portland Cement and Clinker from Mexico, Secretariat File No. USA-MEX-99-1904-03, at 9-23
(May 30, 2002) (Exhibit US-64).

%9 These factors were the following: “1) the sales volume of Type V cement sold as Type | cement was
small in comparison to total sales of Type | cement; 2) the freight costs for Type V cement sold as Type | cement
were different from the average freight costs of Type | cement; 3) there was a disparity in profitability between sales
of Type |l cement and sales of Type V cement sold as Type | cement; 4) the number and type of customers
purchasing Type V cement sold as Type | cement were substantially different from customers purchasing Type |
cement; 5) there were differences in handling charges between sales of Type | cement and sales of Type V cement
sold as Type | cement.” Seventh Review First Redetermination, at 3 (May 27, 2002) (Exhibit US-65).

50 Final Results of Redetermination Pursuant to NAFTA Panel, Gray Portland Cement and Clinker from
Mexico, at 6-17 (September 27, 2002) (Exhibit US-65).

1 Final Results of Redetermination Pursuant to NAFTA Panel, Gray Portland Cement and Clinker from
Mexico, at 14-15 (September 27, 2002) (Exhibit US-65).
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freight and handling expenses, cannot be considered i ndependently of profitability.>** Rather, it
observed that such expenses are related to profitability and that, under the circumstances
presented with respect to sales of Type V cement sold as Type | in the seventh review, “the net
effect of the differences in expensesisrelatively small because the prices and profit ... are
comparable to the prices and profit for Type | cement. Thus, we find that the differences that
exist in the freight expenses, the handling charges, and rebates incurred on the two types of sales
are not so great as to render the sales of TypeV sold as Type | an inappropriate basis for
comparison.”*%

365. Even aside from its mischaracterization of Commerce's reconsideration of the ordinary
course of trade issue in the seventh review, Mexico's arguments lack any foundation.®* Mexico
first clamsthat Commerce's reliance on the low profitability of salesfrom the Hermosillo plants
isinconsistent with Article 2.2.1. That article provides that sales of the like product in the
domestic market of the exporting country at prices below per unit (fixed and variable) costs of
production plus administrative, selling and general costs may be treated by investigating
authorities “as not being in the ordinary course of trade by reason of price and may be
disregarded in determining normal vdue only if the authorities determine that such sales are
made within an extended period of time in substantial quantities and are at prices which do not
provide for the recovery of all costs within areasonable period of time.”

366. Mexico argues that the sales at issue were made at prices above cost and were
profitable,>* and thus they could not be excluded as being outside the ordinary course of trade
“by reason of price” under Article 2.2.1. Mexico contends further tha, even if the sales had been
made below cost, Commerce could not exclude them “automatically,” but only if the additional

%2 Final Results of Redetermination Pursuant to NAFTA Panel, Gray Portland Cement and Clinker from
Mexico, at 15 (September 27, 2002) (“With regard to freight expenses, handling expenses, and rebates, we do not
mean to imply that expenses can never be a consideration in an ordinary-course-of-trade determination.”) (Exhibit
US-65).

%8 Final Results of Redetermination Pursuant to NAFTA Panel, Gray Portland Cement and Clinker from
Mexico, at 16 (September 27, 2002) (Exhibit US-65).

%4 Itisdifficult to discern the point of Mexico’s argument in paragraph 818 of its first submission, in
which it claims that neither U.S. law nor Commerce’s “practice provide[s] any measure of how much profit is
‘enough’ to qualify sales asin the OCT.” Because Commerce examines the issue of sales outside the ordinary course
of trade on the basis of the evidence in each individual case and the factors relevant to the product and the industry,
there cannot be any mechanical test for determining which sales are outside the ordinary course of trade. In
particular, because Commerce examines profitability relative to the profit that is normal for sales in the exporter’s
home market, it is neither possible nor appropriate for Commerce to establish any fixed standard applicablein all
cases. Mexico also claims that Commerce’s ordinary course of trade determinations normally focus on the
characteristics of the merchandise itself (i.e., whether the products at i ssue consist of seconds or off-specification
merchandise), rather than profitability. To the contrary, Commerce has examined the profitability of certain sales
relative to other home market sales as a factor in its analysis of sales outside the ordinary course of trade in a number
of cases. See Circular Welded Non-Alloy Steel Pipe from the Republic of Korea, 62 FR 36761, 36762 (1997);
Certain Cold-Rolled and Corrosion-Resistant Carbon Steel Flat Products from Korea, 62 FR 18404, 18437 (1997);
Canned Pineapple Fruit from Thailand, 60 FR 29553, 29563 (1995); Certain Welded Carbon Steel Pipes and Tubes
from India, 56 FR 64753, 64755 (1991) (Exhibit US-66).

%5 Mexico First Submission, para. 819.
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criteria of Article 2.2.1 were satisfied.*® According to Mexico, because the sales at issue were
profitable, they necessarily permitted the recovery of all costs within areasonable period of time.
Mexico arguesthat, if sales generae a positive level of profit, Commerce cannot exclude them
under Article 2.2.1 on the basis that the profit on those sales was lower than the profit CEMEX
earned on sales of asimilar product.

367. Inessence, Mexico argues that relative profitability can never be afactor for determining
that sales are outside the ordinary course of trade unless the sales meet the criteria of Article
2.2.1 for exclusion as being below cost. Mexicoiswrong. Article 2.2.1 isclear that below-cost
sales are merely one category of sales that may be treated as being outside the ordinary course of
trade, i.e., they area subset of the universe of possible sales that may be so excluded. Article 2.1
establishes the general rule that normal vaue must be based on sales made in the ordinary course
of trade, but does not define which categories of sales may be excluded as being outside the
ordinary course of trade. Article 2.2.1 provides that sales may be considered to be outside the
ordinary course of trade “by reason of price” if they are sold below cost.>”

368. Thelatter phrase makes clear that below-cost sales are merely one type of sde that may
be excluded as being outside the ordinary course of trade (i.e., sales that are outside the ordinary
course of trade “by reason of price”). In the assessment reviews at issue in this dispute, neither
the cost of the products under consideration, nor their price, was a factor in Commerce's
consideration of whether the sales were outside the ordinary course of trade.

369. Asthe Appellate Body acknowledged in US - Hot-Rolled Steel, many different categories
of transactions may be outside the ordinary course of trade.*® Some such transactions “includ[€]
prices below cost, others not.”** Thereis simply no basis for concluding that the authorization
in Article 2.2.1 to exclude below-cost sales somehow limits an investigating authority’s ability to
consider relative profitability or any other factor in considering whether sales are outside the
ordinary course of trade.

370. Referencing the Appellate Body report in US - Hot-Rolled Steel, Mexico also argues that,
even if Commerce were to have the authority to exclude low-profit sales on the ground that they
are outside the ordinary course of trade, Commerce misapplied Article 2.1 by not aso excluding
high-profit sales.®*® Once again, Mexico’s argument erroneously assumes that the sole
consideration in Commerce’ s determinations was profit. As discussed above, however,
Commerce s determinations were based on an evaluation of all of the relevant factors relaing to
cement sales from the Hermosillo plants — particularly CEMEX’ s long-di stance shipments and
high freight costs. Relative profitability was not even critical to its finding that the sales were
outside the ordinary course of trade. Mexico does not attempt to explain what relevance or

%% Mexico First Submission, para. 819.

%7 See Articles 2.1 and 2.2.1 of the AD Agreement.
58 US - Hot-Rolled Steel (AB), para. 146.

% US - Hot-Rolled Steel (AB), para. 146.

80 US - Hot-Rolled Steel (AB), paras. 820-822.
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probative value there would be in examining high-profit sales under the circumstances presented
or what such an examination would contribute to Commerce’ s consideration of thisissue.

371. TheAppellate Body' sfindingsin US - Hot-Rolled Steel do not support the argument that
Mexico makes because the facts at issue in that dispute were entirely different from those in the
instant dispute. US - Hot-Rolled Steel involved atest that Commerce had applied for
determining whether to exclude an exporter’s sales to affiliated home market customers as being
outside the ordinary course of trade on the ground that they were not made at arm’s length prices.
In that situation, where Commerce’s assessment of sales outside the ordinary course of trade was
based on a single criterion related to price, the Appellate Body concluded that it was WTO-
inconsistent to exclude only sales that were made at unusually low prices compared with the
average price a which sales were made to unaffiliated parties without also excluding saes that
were made at unusually high prices.®® In this dispute, Commerce’ s assessment of whether sales
were outside the ordinary course of trade did not revolve around a single, price-oriented factor.
Accordingly, the type of andysis discussed in US - Hot-Rolled Steel (AB) is neither appropriate
nor relevant.

372. Lastly, Mexico argues that Commerce did not explain why it was appropriate to compare
the profit on CEMEX’ssales of ASTM Type V LA cement with the profit on CEMEX’ s sales of
ASTM Type | cement for purposes of determining whether the former sales were outside the
ordinary course of trade.®? The records of Commerce’s assessment reviews, however, establish
that Type | cement is ageneral purpose cement that CEMEX sold in high volumes in Mexico.®
Thus, CEMEX’s sales of Typel cement reflect the “normal” conditions and practices under
which CEMEX sells cement in Mexico. Moreover, as Commerce found, ASTM Type | cement
isthe closest product in terms of physicd characteristics to the cement CEMEX produced at
Hermosillo. Finally, therewere no sales of any other cement type for which Commerce had
sufficient record evidence to use in establishing the normal conditions and practices for
CEMEX’ s home market sales®*

e Commerce’ s Determinations of Sales Outside the Ordinary Course of
Trade Do Not Implicate the Other Provisions of the AD Agreement Cited
by Mexico

8L US - Hot-Rolled Steel (AB), paras. 131-158.

802 See Mexico First Submission, para. 823.

603 See Mexico First Submission, para. 794 (“In Mexico, the more generic Type | cement is ill in the
greatest demand.”).

%4 During the assessment reviews at issue in this dispute, CEM EX produced some or all of the following
products for salein Mexico: ASTM Typel, ASTM Typell and Typell LA, ASTM TypeV and TypeV LA, and
pozzolanic cement (a blend of gray portland cement and a naturally occurring mineral called pozzolan). Because the
other cement types were under consideration for exclusion as outside the ordinary course of trade, only Type |
cement and pozzolanic cement were potentially available for comparison. Commerce, however, at the request of
CEMEX, did not require CEMEX to report data on its sales of pozzolanic cement. Thus, the only product for which
Commerce had sufficient information on which to base a comparison was Type |.
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373. Inadditionto Article 2.1, Mexico relies upon several other provisions of the AD
Agreement, none of which are rdevant to the issues Mexico raises. For example, Mexico clams
that Commerce’' s determinations regarding sales outside the ordinary course of trade are
inconsistent with the obligation to make a*“fair comparison” between the export price and the
normal value as set forth in Article 2.4.°® Mexico' sreliance on Article 2.4 is misplaced,
however, because the issue Mexico raises with respect to Commerce' s exclusion of sales as
outside the ordinary course of trade in determining normal value does not involve a comparison
of export price and normal value. Rather, it relates solely to the establishment of normal value.

374. Asthepanel in Egypt - Rebar reasoned, “Article 2.4, on its face, refers to the comparison
of export price and normal value, i.e., the calculation of the dumping margin, and in particular,
requires that such a comparison shall be ‘fair.” A straightforward consideration of the ordinary
meaning of this provision confirms that it has to do not with the basis for and basic establishment
of the export price and norma value (which are addressed in detail in other provisions), but with
the nature of the comparison of export price and normal value.”®®

375. Article2.6 isalsoirrelevant to the issue Mexico raises. As discussed above, the
determination of dumping is to be made by comparing the price of the “like product” with “the
export price of the product exported from one country to another.”® The “like product” is
defined as “a product which isidentical, i.e. alike in al respects to the product under
consideration, or in the absence of such a product, another product which, although not dikein
all respects, has characteristics closely resembling those of the product under consideration.”*®
Mexico argues that Commerce may not, consistently with Article 2.6, base norma value on
home market sales of similar, but non-identical merchandise if there are sales in the home market
of identical merchandise.®® Mexico concedes, however, that Article 2.6 permits Commerce to
base normal value on sales of similar merchandise if there are either no home market sales of
identicd merchandise or if all the sales of identical merchandise are outside the ordinary course
of trade.®™

376. Thus, the obligations under Article 2.6 must be assessed in light of the obligations under
Article 2.1 that investigating authorities include in the normal value determination only sales that
are in the ordinary course of trade. If all home market sales of identical merchandise are outside
the ordinary course of trade — as is the case here— Commerce has no choice but to disregard
those sales and base its price comparison on sales of similar merchandise. Consequently, the
issue of ordinary course of tradeis governed by Article 2.1, and Article 2.6 is not relevant.

85 Mexico First Submission, paras. 808-810, 824.

56 Egypt - Rebar (Panel), para. 7.333 (emphasis in original).
%7 AD Agreement, Art. 2.1.

68 AD Agreement, Art. 2.6.

8% Mexico First Submission, paras. 809-812.

10 Mexico First Submission, para. 812.
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377. Insum, thereis simply no basis for Mexico’s claims that Commerce acted inconsistently
with the AD Agreement when it determined in the fifth through ninth assessment reviews that
CEMEX’ s home market sales of certain products were outside the ordinary course of trade.

2. Commerce’s Comparison of Sales of Cement Sold in Bulk With Sales of
Bagged Cement of the Same or Similar Type Is Consistent With the AD
Agreement

378. Mexico argues that Commerce acted inconsistently with Articles 2.1, 2.4, and 2.6 of the
AD Agreement when, in thefifth through ninth reviews, it disregarded the packaged formin
which cement was sold in determining the “like product” to which subject merchandise would be
compared to calculate dumping margins.®* Mexico contends that Commerce was obligated to
compare cement sold in bags with other cement sold in bags and to compare cement sold in bulk
with other cement sold in bulk. Mexico’s claims are without merit.

379. Asdemonstrated below, Commerce complied fully with Articles 2.1 and 2.6 of the AD
Agreement by calculating normal value on the basis of sales of cement of the same or similar
type, whether it was sold in bagged or bulk form, and making an adjustment for any differences
in packing costs. Therefore, Mexico's claims based on these provisions are unfounded.
Further, as Article 2.4 establishes no independent obligations regarding the product that can be
considered “like” the subject merchandise, Mexico’s claim based on the “fair comparison”
requirement of Article 2.4 also fails. Contrary to Mexico’s assertions, Commerce satisfied all
obligations under Article 2.4 by making adjustmentsfor various differencesin its comparisons,
including any differences in packing costs.

a Commerce s Use of Sales Of The Same or Similar Type of Cement,
Whether In Bagged or Bulk Form, Asthe “Like Product” For Purposes of
Establishing Normal Value Is Consistent With Articles 2.1 and 2.6

81 Mexico First Submission, paras. 827-850. CEMEX had no U.S. sales of bagged cement during the fifth
through ninth reviews and CD C only made sales of bagged cement to the U.S. market beginning in the seventh
review. See Mexico First Submission, paras. 831-832. Therefore, the great majority of the comparisons of which
M exico complains are between sales of cement sold in bulk in the United States and sales of cement sold in bulk in
Mexico. See Mexico First Submission, para. 835 (objecting to the comparison of bagged and bulk sales in Mexico
to bulk sales in the United States).

12 Mexico also claims that Commerce's actions were inconsistent with Article 9.3 of the AD Agreement.
Mexico First Submission, paras. 799-800, 803, 851, 859. However, M exico never establishes the basis for its
reliance upon Article 9.3 of the AD Agreement or alleges any inconsistency with Article 9.3 that is independent of its
claims with respect to Article 2. Because, as demonstrated below, Commerce’s determinations are not inconsistent
with any requirement of Article 2, there is no possible inconsistency with Article 9.3.

In addition, M exico claims that Commerce’s “reliance” on a WTO-inconsistent “margin likely to prevail” in
the sunset review is inconsistent with Article 11.3. Mexico First Submission, paras. 850, 859. Mexico misconstrues
Commerce’s actions in the sunset review. Commerce reported to the ITC the “margin likely to prevail” if the order
were revoked. Asdiscussed in Section VI.B, Commerce did not rely on the “margin likely to prevail” in making its
likelihood determination. Nor wasit obligated to do so under U.S. law or the AD Agreement. Thus, the Panel
should reject Mexico’s Article 11.3 claim.
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380. The heart of Mexico’'s claim appears to be that, under Articles 2.1 and 2.6 of the AD
Agreement, Commerce was under an obligation to consider cement of the same or similar type
sold in the U.S. and Mexican markets not to be “like products’ if they were packaged differently
when sold.®® Mexico iswrong.

381. Article2.1 providesthat “[f]or the purpose of this Agreement, a product isto be
considered as being dumped, i.e. introduced into the commerce of another country & lessthanits
normal value, if the export price of the product exported from one country to another is less than
the comparable price, in the ordinary course of trade, for the like product when destined for
consumption in the exporting country.”®

382. Article 2.6 defines “like product” to mean “a product which isidentical, i.e. alikein dl
respects to the product under consideration, or in the absence of such a product, another product
which, although not alike in all respects, has characteristics closely resembling those of the
product under consideration.”®™

383. Under Article 2.6, an investigating authority must first identify the “product” under
consideration. Then it must turn to consider whether there is another “product” in the comparison
market that isidentical to or, if noidentical product exists, has characteristics closely resembling
those of the product under consideration. The product thus identified as the “like product” isto
be used in the calculation of normal value. The “product” under consideration in the instant
dispute is the cement itself, not the cement plus any packaging in which it happened to be sold.®*
Therefore, in determining whether there was a* product” that was identical or otherwise
comparable, Commerce' s focus was properly on the cement itself, not any packaging.

384. Mexico's argument simply assumes that packaging isa " characterigtic” of cement within
the meaning of Article 2.6. Mexico offers no textual support for its arguments, nor is there any.
There is nothing in Article 2.6 to suggest that the phrase “alike in all respects’ must be construed
to encompass packaging, rather than the features of the product itself, in the determination of

13 Mexico First Submission, para. 844 (“A WT O-consistent cal culation would have compared only bag

cement sales made in the U.S. with bag cement sales made in the home market and bulk cement sales made in the
U.S. with bulk cement sales made in the home market.”)

€14 Asnoted by the Appellate Body in EC - Bed Linen, once products sold in the exporting country are
identified as “like products,” they may be compared with the imported product under consideration. EC - Bed Linen
(AB), para. 58. The panel in US — Softwood Lumber AD Final aso confirmed that:

[T]he “like product,” for purposes of the dumping determination, is the product which is destined

for consumption in the exporting country. The “like product” is therefore to be compared with the

allegedly dumped product, which is generally referred to in the AD Agreement as the “product

under consideration.”

US — Softwood Lumber AD Final (Panel), paras. 7.152-153.

85 U.S. law is consistent with Article 2.6 in requiring Commerce to define the like product sold in the
exporting country as merchandise identical to that sold in the United Statesor, in the absence of such merchandise,
the most similar merchandise. See 19 U.S.C. 1677(16) (Exhibit MEX-153).

516 See, e.g., Sixth Review Final Results, 63 FR 12764 (Exhibit MEX-51) (stating in the “ Scope of the
Review” that “[t]he products covered by this review include gray portland cement and clinker.”).
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whether products areidentical. The phrase “characteristics closely resembling those of the
product under consideration” is even more significant. The ordinary definition of the word
“characteristic” is “adistinctive mark, a distinguishing trait, peculiarity, or quality.”®” This
language indicates that the presence or absence of packaging is ordinarily not a“characteristic”
of a product, because packaging normally is not intrinsic to the product itself and thusis not a
“distinctive” or “distinguishing” feature or “qudity” of the product.®*®

385. Because Mexico failsto show any inconsistency between Commerce' s treatment of
bagged and bulk forms of cement and the requirements of Articles 2.1 or 2.6 of the AD
Agreement, the Panel’s review is limited to an examination of Commerce’s factual
determinations pursuant to Article 17.6(1).5*°

386. The only question before the Panel, therefore, is whether, based on the facts of the
challenged reviews, an unbiased and objective investigating authority could have determined that
similar types of cement are “like products’ even if some of the cement is sold in bulk and other
cement is placed in abag prior to sale. Asdemonstrated below, Commerce properly established
the facts and its evaluation of those facts was unbiased and objective, as required under the AD
Agreement.

387. During the fifth through ninth reviews, cement was sold in the United States and Mexico
in accordance with standard specifications established by the American Society for Testing and
Materials (“ASTM”).%® Consistent with its approach beginning in the original antidumping
investigation, Commerce matched (i.e., compared for purposes of determining the dumping
margin) cement sold in the United States with cement sold in Mexico by ASTM type.®® No

87 The New Shorter Oxford English Dictionary (definition of “characteristic”) (Exhibit US-67).

518 |n certain limited instances, as Commerce has recognized, packing can be an intrinsic part of a product.
See Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 31411 (1998), which is cited in the Seventh Review First
Redetermination, at 27 (Exhibit US-65). In that case, vacuum-packed fillets and regular fillets were treated as
separate products because vacuum packing was an extra processing step that inherently altered the characteristics of
the product, i.e., it doubled the shelf life, both through the packing iteself and the addition of ethyl alcohol to lower
the bacteria count). Thisis not the case in the instant dispute. Cement of the same or similar typeis not intrinsically
altered in any way by the packaging in which it is sold.

19 EC - Cast Iron Fittings (Panel), para. 7.151 (“We therefore find that Brazil has not established that the
European Communities, having defined the ‘like product’ asit did, acted inconsistently with Articles 2.2 and 2.2.2 ...
).

520 See ASTM Designation C-150 (ASTM Standard Specification for Portland Cement) (Exhibit M EX -8).
The cement products at issue in Commerce’s determinations of the like product were ASTM Type |, a general
purpose cement for use when the special characteristics of other ASTM types are not required, and ASTM Types |1
and V, which are cements intended for use in environments requiring a resistance to sulfates.

2L See Ninth Review Final Decision Memorandum, at Comment 9 (“The Department has a longstanding
practice of developing a model-match methodology in the early stages of each proceeding. In thisrespect, the
Department, in consultation with the parties, selects commercially relevant product characteristics based on physical
characteristics, purposes for which used, and commercial value ... . Since the LTFV investigation in this case, the
Department has selected the foreign like product based upon ASTM specifications because all parties have
acknowledged the commercial significance of these specifications.”) (Exhibit MEX -97).
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party objected to this approach of basing the determination of the like product on an objective
and well accepted industry standard.

388. Commercefirst attempted to match cement sold in the United States with cement soldin
Mexico of theidentical type. If no identical match was possble, Commerce matched the U.S.
product with the most similar type sold in Mexico.°? It is only once the appropriate cement type
sold in the home market was chosen as the like product that the issue arose whether to further
differentiate comparison products by form of presentation (i.e., whether bulk cement should be
matched only with bulk cement and bagged cement only with bagged cement). In the fifth
through ninth reviews, Commerce consistently matched cement sold in the United States with the
like product sold in Mexico regardless of whether it was sold in bulk or in bags.®®

389. Insum, given the facts of each of the assessment reviews, Commerce's decision to treat
bulk and bagged forms of the same or similar type cement as asingle like product clearly was
based on properly established facts that Commerce evaluated in an unbiased and objective
manner. In each review, Commerce fully reviewed the information and argument provided by
the parties and explained why bulk and bagged cement should not be distinguished for matching
purposes.

390. AsCommerce explained in the ninth review, the “presentation or packaging of the
merchandise merely dictates the form in which the merchandise is sold (e.g., wrapped or sealed).
It does not affect the constitution or component material of the product in question.”®*
Commerce further noted, in the seventh review, that “bags are not ‘an integra part of the

52 For example, in the reviews at issue, Commerce matched M exican sales of ASTM Type | cement with

U.S. sales of ASTM Types |l and V cement as “similar” products. Commerce did so because sales of identical
merchandise (i.e., ASTM Types |l and V) were found to be outside the ordinary course of trade and therefore could
not be considered for product matching purposes.

62 See Fifth Review Final Results, 62 FR 17148, 17165 (Exhibit M EX-31); Sixth Review Final Results, 63
FR 12764, 12777 (Exhibit M EX-51); Seventh Review Final Results, 64 FR 13148, 13166 (Exhibit MEX-70); Eighth
Review Final Decision Memorandum, at Comment 12 (Exhibit MEX-85) (“we matched the sales of subject
merchandise to the entire universe of Type | sales, including bulk and bagged cement”) (Exhibit M EX -85); Ninth
Review Final Decision Memorandum, at Comment 6 (same finding) (Exhibit MEX-97).

Because of subsequent NAFTA binational panel review, Commerce published amended final results of the
fifth review in which it revised its calculations to compare U.S. sales of bulk cement only with home market sales of
bulk cement. See Fifth Review Amended Final Results (MEX-37). Mexico arguesthat the findings of the NAFTA
panel support M exico’s position. See Mexico First Submission, paras. 845, 850. Mexico’s reliance onthe NAFTA
panel findings, however, is misplaced. In this dispute, Mexico challenges the consistency of Commerce’s actions
withthe AD Agreement. As conceded by Mexico, the NAFTA panel was charged with reviewing whether
Commerce’s actions were consistent with U.S. law. Mexico First Submission, para. 845. Thus, the conclusions of
the NAFT A panel have no application to thisdispute. In any event, the United States notes that the findings of the
NAFTA panel in the fifth review are directly contrary to the findings of aNAFTA panel reviewing Commerce’'s
seventh review final results, which examined the same issue as the NAFT A panel in the fifth review and upheld
Commerce’s treatment of bulk and bagged cement.

24 Ninth Review Final Decision Memorandum, at Comment 9 (Exhibit M ex-97).
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product’ but, rather, incidental to shipment.”®* The mere addition of packaging does not make
bagged cement not “like” bulk cement. Commerce explained that, for these reasons, it did “not
normally consider packaging as part of the component material of either the subject merchandise
or foreign like product.”®®

391. Mexico hasfailed to demonstrate that Commerce’ s analysis and explanation are
inadequate or that its decison to define the “like product” without regard to the packaged form in
which the cement is sold is inconsistent with Articles 2.1. and 2.6." Thus, Mexico's claims on
the basis of those provisions must fail.

b. Article 2.4 Does Not Set Out Any Independent Obligations Regarding the
Selection of the “Like Product”

392. Mexico also argues that in matching the U.S. product with the like product sold in
Mexico, Commerce “ignored” differences affecting price comparability between cement sold in
bags and cement sold in bulk contrary to the “fair comparison” requirement of Article 2.4 of the
AD Agreement.®”® Specifically, Mexico contends that bulk cement is sold at lower prices than
bagged cement and that the comparison of bulk and bagged forms of cement is therefore

5% See Seventh Review First Redetermination, at 27 (quoting Fresh Salmon from Chile, 63 FR 31411,
31415 (1998) (Exhibit US-65).

% Ninth Review Final Decision Memorandum, at Comment 6 (the use of a bag “does not alter the material
components of the merchandise”) (Exhibit Mex-97).

27 Mexico’s own interpretation of its obligations under the AD Agreement supports the conclusion that the
United States acted properly in not treating packaging as a criterion in matching types of cement. In administering
its own antidumping law, Mexico hasrecognized that differencesin packaging between export sales and home
market sales do not make them unsuitable for comparison, provided that an adjustment for differences in packaging
costsis made. In arecent final determination regarding Hydrogen Peroxide from the United States, M exico's
investigating authority (the Ministry of the Economy or "SEDECO") addressed the issue of whether the dumping
margin should be calcul ated separately for sales of hydrogen peroxide in small containers (retail sales) and in drums
(wholesale). SEDECO adopted a methodology for matching products that did not take packaging into account.
Instead, it compared all salesinto Mexico with all home market sales, irrespective of whether they involved sal es of
hydrogen peroxide in small containers or drums, and cal culated the dumping margin by comparing the weighted
average home market price, net of the cost of packaging in small containers or drums, with the weighted average
export price, net of such packaging costs. SEDECO justified its approach on the grounds that packaging has no
impact upon the characteristics of the product being sold. In particular, for purposes of calculating the dumping
margin, SEDECO “considered the product code information provided by respondents, and defined the product types
involved by eliminating the digits [in the product codes] that correspond to concentration and packing ... given that
these elements do not make any difference in the investigated product.” See Hydrogen Peroxide from the United
States, 42 Diario Oficial (18 August 2004), para. 84 (emphasis added) (Exhibit US-68).

628 Mexico First Submission, para. 837.
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inconsistent with Article 2.4.°® In essence, Mexico is arguing that observed differencesin price
are afactor that must be considered in determining whether products are “like.”

393. Article2.4 does not, however, support Mexico's claim. Article 2.4 provides that a“fair
comparison shall be made between the export price and the normal vaue.” It does not set out
obligations regarding the selection of the like product. As recognized by the panel in Egypt -
Rebar:

Article 2.4, on itsface, refers to the comparison of export price and normal value,
i.e., the calculation of the dumping margin, and in particular, requires that such a
comparison shall be “fair.” A straightforward consideration of the ordinary
meaning of this provision confirmsthat it has to do not with the basis for and
basic establishment of the export price and normd value (which are addressed in
detail in other provisions), but with the nature of the comparison of export price
and normal value.**

394. Article 2.4 providesthat a“due allowance” shdl be made for differences that affect
“price comparability.” It does not state, as Mexico suggests, that a price comparison must be
undertaken and considered in defining thelike product. Instead, it merely requires that
adjustments to price be made with respect to export price and normal value for “differences
which affect price comparability, including the differences in conditions and terms of sale,
taxation, levels of trade, quantities, physical characteristics, and any other differences which also
are demonstrated to affect price comparability.” Mexico’'s claim based on Article 2.4 istherefore
misplaced.

395. Thisisfurther confirmed if one consders the purpose of Article2.4. Artide 2.4 hasa
specific, limited role in the scheme laid out by Article 2. It isintended to ensure (as nearly as
possible) an “apples-to-gpples’ comparison of prices on the same basis (i.e., normally the ex-
factory price).®" It requiresinvestigating authorities, once they have (1) identified the
comparison foreign market, (2) determined that there are sufficient, usable sales in that market to
permit a proper comparison, and (3) defined the like product in accordance with the other

62 Mexico fails to acknowledge that Commerce compared bulk and bagged forms of cement regardless of
whether the result increased or decreased the dumping margin. In the seventh to eleventh reviews, GCCC/CDC sold
bagged as well as bulk cement in the United States. Assuming that the bagged cement sold in the United Stateswas
higher priced than bulk cement, as Mexico alleges, comparing the prices of bagged U.S. saleswith the weighted-
average normal value of both bulk and bagged salesin M exico would have served to reduce the dumping margin.
Thus, Commerce maintained a consistent and even-handed practice. See US - Hot-Rolled Steel (AB), paras. 148
(noting in the context of a determination of sales outside the ordinary course of trade that an investigating authority
should exercise its discretion “in an even-handed way that is fair to all parties affected by an anti-dumping
investigation”).

80 See Egypt - Rebar (Panel), para. 7.333.

81 US - Hot-Rolled Steel (AB), para. 170 (recognizing that making the allowances required under Article
2.4 should lead the investigating authority to arrive at the ex-factory price of the like product that allows a fair
comparison).
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provisions of Article 2, to then make appropriate adjustments to the prices of the comparison
productsto account for all differences that affect price comparahility. Thus, the“fair
comparison” language of Article 2.4 relates to an analysis that takes place subsequent to the
determination of the like product under Article 2.6. Only after the like product selection is made
does Article 2.4 come into play to ensure that an investigating authority makes appropriae
allowances so that export price and normal value are compared on an “ apples-to-apples’ basis.®*
396. That the price allowances required by Article 2.4 must be made subsequent to the
selection of the like product is further confirmed by the fact that Article 2.4 requiresafair
comparison “ between the export price and the normal value.” Of necessity, no normd valueis
calculated until the investigating authority first determines the like product sold in the exporting
country. Thus, the price allowances made for differences that affect price comparability are to be
made only oncethe like product is sel ected.

397. Mexico has argued that Commerce should have made a price adjustment to account for
“differences which affect price comparability” within the meaning of Article 2.4. Instead,
Mexico argues that the Panel should determine that Commerce improperly disregarded
packaging form in deciding which products to compare.*®* As discussed above, the “like
product” determination is governed by Article 2.6, not by Article 2.4.

398. Further, Mexico's argument that Commerce “ignore[d] differences affecting price
comparability, including differences in the conditions of sale and physical differences between
bag and bulk cement,”®* is factually incorrect. Specifically, Commerce adjusted for the
conditions of sale (i.e., the fact that some sales were in bulk and some sales were in bag) by
making adjustments for the cost of packaging.®® Commerce also made a “differencein
merchandise” (“difmer”) adjustment to account for the differences in physical characteristics

832 See Argentina - Floor Tiles (Panel), para. 6.113 (stating that Article 2.4 requires“at aminimum that
the authority has to evaluate identified differences in physical characteristics to see whether an adjustment is required
to maintain price comparability and to ensure a fair comparison between normal value and export price ..., and to
adjust where necessary.”).

53 Mexico First Submission, paras. 842-843.

83 Mexico First Submission, para. 837.

%5 United Stateslaw provides for an adjustment to normal valueto account for differencesin the costs of
packing the U.S. and home market products. See 19 U.S.C. 1677b(a)(6)(A) and (B)(i) (Exhibit MEX-2). See, e.g.,
Fifth Review Final Results, 62 FR at 17165 (“The Department has included the entire universe of Type | salesin its
calculation of normal value because bulk and bagged sales constitute identical merchandise. The only difference
between these products is the packaging; therefore, the Department has made an adjustment for packaging
differences.”) (Exhibit M EX-31); Sixth Review Final Results, 63 FR at 12777 (same) (Exhibit M EX -51); Seventh
Review Final Results, 64 FR at 13166 (“We agree with the petitioner and have included all Type | sales, bulk and
bagged, in the calculation of NV. The only difference between these products isthe packaging; therefore, we have
made an adjustment downward to account for packaging differences.”) (Exhibit MEX-70).
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when non-identical products were matched.”*® Thus, Commerce conformed to the requirements
of Article 2.4.

399. Thealeged differences between types of customers and conditions of sale between
bagged and bulk cement described in Mexico's first submission®’ were examined in great detail
by Commerce and were found not to be borne out by the facts. In its redetermination in the
seventh review on remand from aNAFTA panel, for example, Commerce recognized that both
bagged and bulk cement were sold to “resellers, ready-mixers, industrial end-users, government
agency end-users, private contractor end-users, and employee end-users.”®*® Thus, contrary to
Mexico’ s assertion that there were different types of customers for bagged and bulk cement,
every type of customer to which cement was sold in the home market “bought both bagged and
bulk cement.”®** Contrary to Mexico's alegations, Commerce’ s examination also revealed that
the prices for cement sold in bags and cement sold in bulk overlapped significantly and that
bagged and bulk cement were “approximately equal in commercial value.”®®

400. Insum, Mexico has failed to demonstrate that Commerce acted inconsistently with
Article 2.4 by determining that the “like product” should be identified without regard to
differences in the packaged form in which cement was sold. Moreover, by making adjustment
for all differences affecting price comparability, including differencesin packing costs,
Commerce complied fully with the obligations under Article 2.4.

3. The Text of the AD Agreement Expressly Limits the Mandatory Application
of Article 2.4.2 to the Investigation Phase of Antidumping Proceedings

a Mexico Bears the Burden of Proving Its Clams

401. Initsfirst written submission, Mexico argues that Commerce ca culated dumping
margins in the Fifth to Eleventh assessment reviews in a manner inconsistent with the AD
Agreement. Mexico asserts that the Commerce methodology for calculating dumping marginsin
these Article 9 assessment proceedings (“administrative reviews’ in U.S. terminology) was
inconsistent with Articles 2.3, 2.4.2, 9.3 and 11.3 of the Agreement. In particular, Mexico argues
that Commerce improperly calculated dumping margins by comparing weighted average normal
values with individual export prices and that this calculation is contrary to Article 2.4.2. Mexico

8% See, e.g., Eighth Review Final Decision Memorandum, at Comment 13 (“W e determined that there are
differences in the physical characteristics of cement produced as Type |l and TypeV LA and, therefore, find that a
DIFMER adjustment is appropriate.”) (Exhibit M EX-85). See also Ninth Review Final Decision Memorandum, at
Comment 10 (“For these final results of review we have calculated the difmer adjustment based on the difference in
the direct materials cost for Type Il LA and Type | cement produced at the Valles plant.”) (Exhibit MEX -97).

87 Mexico First Submission, paras. 840-41.

6% Seventh Review First Redetermination, at 27 (Exhibit US-65).

839 Seventh Review First Redetermination, at 27 (Exhibit US-65).

690 Seventh Review First Redetermination, at 28-29 (Exhibit US-65). See also Eighth Review Final
Decision Memorandum, at Comment 12 (Exhibit M EX -85); Ninth Review Final Decision Memorandum, at
Comment 9 (Exhibit MEX-97).
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argues, moreover, that Commerce improperly “zeroed” negative margins in those comparisons
when cd culating dumping marginsfor assessment purposes in the Fifth through Eleventh
administrative reviews.

402. Asnoted above, Mexico, as the complaining party, bears the burden of proving its claims.
For the reasons discussed below, Mexico has failed to meet this burden.

b. The Text of the AD Agreement Expressly Limits the Mandatory
Application of Article 2.4.2 to the Investigation Phase of Antidumping
Proceedings

403. Mexico argues that Article 9 of the AD Agreement “incorporates the whole of Article 2
without limitation” and thereby requires the administering authority to apply Article 2.4.2 when
assessing dumping duties in assessment proceedings.®* Mexico asserts that Commercefailed to
comply with its obligations under Article 2.4.2 when it assessed antidumping duties using a
monthly average-to-transaction methodology without first finding “a pattern of export prices
which differ significantly among different purchasers, regions, or time periods.”®* In addition,
Mexico argues, this methodology was WTO-inconsistent because it treated “ negative margins'”
in amanner inconsistent with Article 2.4.2. Finally, Mexico asserts that the weighted average-to-
transaction anti-dumping margin calcul ation methodology set forth in the U.S. statute and
regulations that govern administrative reviews, as well as the treatment under U.S. law of so-
called “negative margins’ in administrative reviews, are WTO-inconsistent as such with Article
2.4.2.54

404. Contrary to Mexico’s assertions, the U.S. statute and regulations that govern
administrative reviews and the assessment cal culation methodol ogy applied by Commercein the
Fifth through Eleventh administrative reviews are entirely WTO-consistent. All of Mexico's
arguments are predicated on the applicability of Article2.4.2 to Article 9 assessment
proceedings. But the express terms of Article 2.4.2 limit its application to the investigation
phase of an antidumping proceeding. Nothingin the text of Article 2.4.2 or Article 9 makes
Article 2.4.2 applicable in assessment proceedings, and Mexico’s claims must therefore fail. The
extent to which Mexico improperly reads Article 2.4.2 into thetext of Article 9 is addressed in
the next sections.

I The Express Terms of Article 2.4.2 Limit Its Mandatory
Application to the Investigation Phase of Antidumping
Proceedings

405. A Member’s assessment of antidumping dutiesis subject to Article 9 of the AD
Agreement. Mexico argues, however, that the assessment cd culation methodology at issuein

%1 Mexico First Submission, paras. 851, 852.
542 Mexico First Submission, paras. 853, 857.
43 Mexico First Submission, para. 880, 884.
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this dispute is governed by Article 2.4.2 of the AD Agreement. Contrary to Mexico's assertion,
the express terms of Article 2.4.2 limit its application to the “investigation phase” of a
proceeding.®* Mexico ignores the plain language of Article 2.4.2 and improperly seeks to
expand it to other proceedings.

406. Article2.4.2 provides:

Subject to the provisions governing fair comparison in paragraph 4
of this Article, the existence of margins of dumping during the
investigation phase shall normally be established on the basis of a
comparison of aweighted average normal value with aweighted
average of pricesof all comparable export transactions or by a
comparison of normal value and export prices on atransaction to
transaction basis. (emphasis added).

407. Given the ordinary meaning®® of the term “in the investigation phase” of Article 2.4.2,
there is no support in the Agreement for Mexico’s proposition that Article 2.4.2 appliesin an
Article 9 assessment proceeding. The Appdlate Body and panels have recognized that the
application of Article 2.4.2 islimited to the investigation phase of antidumping proceedings. The
panel in Argentina - Poultry, for example, found that:

Article 2.4.2, uniquely among the provisions of Article 2, relatesto
only the establishment of the margin of dumping “during the
investigation phase.” (emphasis added).®*®

408. Mexico can point to no textual basisin the AD Agreement for the Panel to disregard the
express limitation in Article 2.4.2 to the investigation phase.**” Further, the limited application
of Article 2.4.2 to the investigation phase is consistent with the divergent functions of
investigations and other proceedings under the AD Agreement. For example, the Appellate Body
has aready recognized that investigations and other proceedings under the AD Agreement serve
different purposes and have different functions, and therefore are subject to different obligations

54 Itisundisputed in this case that U.S. assessment proceedings are governed by Article 9 of the AD
Agreement.

5% The Appellate Body has recognized that Article 31 of the Vienna Convention reflects a customary rule
of interpretation of public international law. Article 31(1) provides that a “treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.” (Emphasis added.) In applying this rule, the Appellate Body has cautioned that an interpreter
islimited to the words and concepts used in the treaty, and that the principles of interpretation set out in Article 31
“neither require nor condone the imputation into a treaty of words that are not there[.]” India Patent Protection
(AB), para. 45.

86 drgentina -- Poultry (Panel), para.7.357.

%7 While M exico asserts that the U.S. margin calculation methodology in the assessment proceeding is
inconsistent with Article 2.4, nowhere does Mexico explain how thisis so, other than by repeated reference to the
inapplicable Article 2.4.2. See Mexico First Submission, para. 851-860.
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under the Agreement.*® In US-Japan Sunset, the Appellate Body considered investigations and
sunset reviews; the Appellate Body’ s reasoning is equally applicable to investigations and
assessment proceedings. The function of an investigation, inter alia, isto determine whether
dumping exists above de minimis levelsin order to comply with Article 5.8; in contrast, the
purpose of an assessment proceeding under Article 9 isto determine the antidumping duties to be
assessed, as appropriate, on individual entries of subject merchandise for which the existence of
injurious dumping during the investigation phase has already been established.

409. Inlight of the fundamentd differences between investigations and other segments of
antidumping proceedings under the AD Agreement, panels and the Appellate Body have
consistently found that provisions in the Agreement with express limitations to investigations are
in fact limited to the original investigation phase of a proceeding. Just recently, in evauating
whether restrictions on cumulation in investigations were equaly gpplicable to sunset reviews,
the Appellate Body noted that Article 3.3 —like Article 2.4.2 —“plainly speaks to anti-dumping
investigations . . . . |t makes no mention of injury analyses undertaken in any proceeding other
than original investigations.. . . . [T]hetext of Article 3.3 plainly limitsits applicability to
original investigations.”*® The Appellate Body's conclusion confirms the approach taken by
prior panels. For example, the panel in US — Japan Sunset correctly found that Article 11 of the
SCM Agreement — the parallel provison to Article 5 of the AD Agreement —is limited to
“investigations.”®°® Similarly, the US — DRAMSs panel found that the term “investigation” means
“the investigative phase leading up to the fina determination of the investigating authority.” ®*

410. Requiring the application of Article 2.4.2 to Article 9 assessment proceedings would read
Article 2.4.2's express limitation to investigations out of the Agreement. This approach would be
inconsistent with the principle that all the terms of an agreement must have meaning. Mexico’'s
interpretation of Article 2.4.2 would render the express distinction made in Article 2.4.2 between
the investigation phase and other portions of a proceeding without meaning.

ii. Article 9 Does Not Incorporate Article 2.4.2

411. While Article 2.4.2 sets forth obligations for the calculaion of adumping marginin
investigations, Article 9 sets forth obligations for the calculaion of the assessment rate — the
amount of the duty actudly owing. Mexico’s argument that the assessment calculation
methodology in the Fifth through Eleventh administrative reviews is inconsistent with Article 9

6% See, e.g., US — Japan Sunset (AB), para. 87.

89 US — Argentina Sunset (AB), paras. 294, 301.

80 US — Japan Sunset (Panel), para. 8.57, n. 293.

&1 US — DRAMs (Panel), para. 6.87, footnote 519, discussing Article 5 of the AD Agreement. In this
regard, it should be noted that Article 18.3 of the AD Agreement, which is a transition rule, also distinguishes
between “investigations” and “reviews of existing measures.” In Brazil - Desiccated Coconut (AB), the Appellate
Body specifically recognized this distinction between the initial investigation and the post-investigation or review
phase. Brazil- Desiccated Coconut (AB), p. 9 (noting that the imposition of “definitive” duties (an “order” in U.S.
parlance) ends the investigative phase); see, also, US-Hot-Rolled Steel (AB), paras. 53, 61 (distinguishing between
Article 21.2 administrative reviews and the original determination in an investigation).
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is predicated on the erroneous theory that Article 2.4.2 is applicable to Article 9 assessment
proceedings. Mexico argues that “Article 9 incorporates the whole of Article 2 without
limitation,” including Article 2.4.2.52 Mexico bases its argument on Article 9.3, which provides
that:

The amount of the anti-dumping duty shall not exceed the margin
of dumping as established under Article 2.

412. Mexico interprets Article 9.3 to mean that all the provisions of Article 2 —including
Article 2.4.2 — are “directly applicable in the context of aU.S. administrative review.”®? As
discussed above, however, Article 2.4.2 by its own terms is limited to the investigation phase.
The general reference to Article 2 includes any limitations found in the text of Article 2 —such as
the express limitation on the applicability of Article 2.4.2 to investigations. Mexico’'s argument
has already been rejected by the panel in Argentina - Poultry:

Article 9.3 does not refer to the margin of dumping established
“under Article 2.4.2,” but to the margin of dumping established
“under Article 2.” In our view, this means simply that, when
ensuring that the amount of the duty does not exceed the margin of
dumping, a Member should have reference to the methodology set
out in Article 2. Thisis entirely consistent with the introductory
clause of Article 2, which sets forth a definition of dumping “for
the purpose of thisAgreement . ... " Infact, it would not be
possible to establish amargin of dumping without reference to the
various elements of Article 2. For example, it would not be
possible to establish a margin of dumping without determining
normal value, as provided in Article 2.2, or without making
relevant adjustments to ensure afair comparison, asprovidedin
Article 2.4. %

413. Asnoted above, that panel went on to conclude that Article 2.4.2 is limited to the
“investigation phase.”®> The context of Article 9 also demonstrates that Article 2.4.2 applies
only to investigations. Recognizing that Article 2.4.2 is expressly limited to investigations, if the
drafters had intended Article 2.4.2 to apply to Article 9, Article 9 would have so specified.

82 Mexico First Submission, para. 851.

83 Mexico First Submission, para. 851.

84 Argentina - Poultry (Panel), para. 7.357. In that case, Brazil — like Mexico here — argued that because
Article 9.3 refers to the margin of dumping "as established under Article 2", and because the provision of Article 2
governing the establishment of a margin of dumping is Article 2.4.2, which refersto the “investigation phase”, the
margin of dumping relevant for the purpose of Article 9.3 is that established "during the investigation phase."

85 drgentina - Poultry (Panel), para. 7.357.
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414. Infact, while Article 9 recognizes that Members have diverse antidumping duty
assessment systems, the AD Agreement contains no specific language addressing the comparison
methodologies to be applied in assessment proceedings. Asthe panel found in Argentina -
Poultry:

[N]othing in the AD Agreement explicitly identifies the form that
anti-dumping duties must take. . . Asthetitle of Article 9 of the AD
Agreement suggests, Article 9.3 is aprovision concerning the
imposition and collection of anti-dumping duties. Article 9.3
provides that a duty may not be collected in excess of the margin of
dumping as established under Article 2. The modalities for
ensuring compliance with this obligation are set forth in sub-
paragraphs 1, 2 and 3 of Article 9.3, each of which addresses duty
assessment and the reimbursement of excess duties. The primary
focus of Article 9.3, read together with sub-paragraphs 1-3, isto
ensure that find anti-dumping duties shall not be assessed in
excess of the relevant margin of dumping, and to provide for duty
refund in cases where excessive anti-dumping dutieswould
otherwise be collected.®*

415.  Further support for the inapplicability of Article 2.4.2 in Article 9 assessment proceedings
can be found in thetext of Article 9.4. Article 9.4(ii) establishesthe maximum antidumping duty
to be applied to exporters and producers not individually examined. Article 9.4(ii) expressly
provides, without qualification, for the calculation of dumping marginsin the assessment phase
on the bass of a comparison of weighted average normal vaues and individual export prices:

where the liability for payment of anti-dumping dutiesis calculated
on the basis of a prospective normal value, [as] the difference
between the weighted average normal value of selected exporters
or producers and the export prices of exporters or producers not
individually examined.

In contrast, Article 2.4.2 limits the use of comparison of weighted average normal values to
individual export pricesin the investigation phase to instances of “targeted dumping.”

416. Thetext of Article 9.4(ii) therefore further undermines Mexico’ s assertion that, in the
Fifth through Eleventh administrative reviews, Commerce was required, before comparing a
weighted average normal value to individual export prices, to find “a pattern of export prices
which differ significantly among different purchases, regions or time period” in accordance with
Article 2.4.2.%7

86 Argentina - Poultry (Panel), para. 7.355.
%7 Mexico First Submission, para. 857.
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417. Insum, Mexico' sargument that Commerce erred in not applying the investigation phase
margin calculaion methodologies set forthin Article 2.4.2 must fail. Thereis no textud basisin
the AD Agreement for Mexico’s assertion that Article 9.3 requires the gpplication of Article
2.4.2 in assessment proceedings. On the contrary, as the Panel in Argentina — Poultry correctly
found, Article 9.3sreferenceto Article 2 does not include Article 2.4.2 which, by its own terms,
islimited to “the investigation phase.”

iii. Article 9 of the Agreement Does Not Prohibit the Administering
Authority from Using Weighted Average to Individual
Comparisons or From Declining to Offset Dumped Transactions
with Non-Dumped Transactions in Assessment Proceedings.

418. Mexico argues that Commerce's use of weighted-average-to-individual comparisons and
its failure to offset dumped transactions with non-dumped transactions is impermissible under
Article 2.4.2 of the Agreement. Because Mexico's argument is predicated on the applicability of
Article 2.4.2 to assessment proceedings,”™® and because Article 2.4.2 does not apply to Article 9
assessment proceedings, Mexico's daims must fail.

419. First, Mexico argues that aweighted-average to transaction comparison methodology is
permissible only if the conditionsin Article 2.4.2 are met.*® However, as noted above, not only
does Article 2.4.2 not apply in assessment proceedings under Article 9, but Article 9.4 itsdf
anticipates that Members may use a weighted-average to transaction comparison methodol ogy.
Therefore, Mexico’' s argument is erroneous.

420. Second, Mexico argues that Commerce engaged in “zeroing” as was found inconsistent
with Article 2.4.2 in EC-Bed Linen, EC-Cast Iron Fittings, and US-Softwood Lumber AD Final.
However, “zeroing” as evauated in those reports arises only in the investigation phase of an
antidumping proceeding under Article 2.4.2 where, for multiple sub-groups of subject
merchandise, weighted-average normal values are compared to weighted-average export prices
(“multiple averaging”),*® and a negative margin for a sub-groupis set at zero. By contrad, this
dispute involves assessment proceedings, and the United States does not engage in multiple
averaging in assessment proceedings. More specifically, in the administrative reviews at issuein
this dispute, the United States cal culated and assessed dumping margins on the basis of
comparisons of monthly weighted-average normal vaues with individual export prices.®®*
Therefore, no multiple averaging occurred.

88 Mexico First Submission, paras. 868-870.

89 Mexico First Submission, paras. 855-856.

80 See US - Softwood Lumber AD Final (Panel), para. 7.200 (“[I]n practice, the issue of zeroing arises in
the context of the weighted average-to-weighted average methodology only when the investigating authority engages
in so-called multiple averaging”); US - Softwood Lumber AD Final (AB), para 64 (“Zeroing occurs only at the stage
of aggregation of the results of the sub-groupsin order to establish an overall margin of dumping for the product
under investigation as a whole”).

%1 Mexico First Submission, para. 858.
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421. For thisreason, Mexico’s referencesto EC — Bed Linen, US-Softwood Lumber AD Final,
and EC-Cast Iron Fittings are inapposite.

422. Mexico has also failed to establish that the United States was required under the AD
Agreement to use a weighted-average to weighted-average comparison or to offset negative
dumping margins with positive dumping margins in Fifth through Eleventh administrative
reviews. Mexico's argument that the AD Agreement requires such a methodology is predicated
entirely on the fa se assertion that Article 2.4.2 applies to assessment proceedings. But Article
2.4.2 does not apply, and Mexico fails, asit must, to point to any language in the Agreement to
suggest that the administering authority is required to offset negative margins in assessment
proceedings.

iv. The U.S. Statute and Regulations Governing Margin Calculations
In Administrative Reviews Are Not Inconsistent with the AD
Agreement and Are Not Inconsistent With Article VI of GATT 1994

423. Mexico argues that the U.S. antidumping statute governing the calculation of
antidumping margins in administrative reviews, section 771(35) of the Tariff Act of 1930, as
amended,®®? and the U.S. regulations, 19 C.F.R. 351.414, are inconsistent as such with Articles
2.1,2.4,2.4.2,9.3 and 11.3 of the Antidumping Agreement and Article VI of GATT 1994.%%

424. At the outset, we note that Mexico has provided no analysis as to why the cited statutory
provisions mandate WTO-inconsistent action. Indeed, Mexico simply states that the statutory
provisions “permit” zeroing.*® The mandatory/discretionary test is well-established and has been
consistently applied in GATT and WTO dispute settlement proceedings.®®® Because panels may
not presume bad faith on the part of Members,*® if aMember has discretion to act inaWTO-
consistent manner, it may not be presumed that the Member will exercise that discretion in bad
faith. The test accords with the presumption in many Members legd systems against conflictsin
the interpretation of laws and treaty provisions.®®’

2 Codified at 19 U.S.C. section 1677f-1(d)(1)(B) (Exhibit US-69).
83 Mexico First Submission, para 858.
Mexico First Submission, para. 890.
55 US-German Sunset (AB), paras. 156-57; US-Section 129(c)(1) of the Uruguay Round Agreements Act
(Panel), adopted Aug. 30, 2002, paras. 6.22-6.23.
6 Brazil-Aircraft (AB), para. 114.
7 In general,
[A]lthough national courts must apply national laws even if they conflict with
international law, there is a presumption against the existence of such a conflict.
Asinternational law is based upon the common consent of the different states, it
isimprobable that a state would intentionally enact a rule conflicting with
international law. A rule of national law which ostensibly seemsto conflict with
international law must, therefore, if possible always be so interpreted as to avoid
such conflict.
Oppenheim’s International Law, 9th ed., at 81-82 (footnote omitted).

664



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 136

425. Not only has Mexico failed to allege that the statute mandates WTO-inconsistent action,
but Mexico would be unable to substantiate such an allegation even if made. The United States
Court of Appeals for the Federal Circuit has ruled that the Tariff Act does not require zeroing.®®
The Supreme Court of the United States has declined to hear the appeal, and therefore the ruling
of the CAFC is, asamatter of U.S. law, final. Thus, as amatter of law in the United States, the
Tariff Act does not mandate zeroing, and Mexico cannot argue otherwise.®®® In US — German
Sunset, the Appellate Body explained, “[t]he party asserting that another party’s municipal law,
as such, isinconsistent with relevant treaty obligations bears the burden of introducing evidence
as to the scope and meaning of such law to substantiate that assertion.”®” It would be impossible
for Mexico to introduce evidence as to the scope and meaning of the cited statutory provisions
contrary to what the CAFC has conclusively found.

426. With respect to the regulations, Mexico offers no analysis or arguments whatsoever.
Even under the most generous reading, this cannot suffice to meet Mexico’'s burden to establish a
prima facie case.

427. Finadly, even if Mexico had advanced arguments as to why the statute and regulations
mandate WTO-inconsistent action, those arguments would have to fail for the same reason
Mexico's arguments against the application of zeroing in these particular administrative reviews
must fail: Article 2.4.2 does not apply to Article 9 administrative reviews, and the Agreement
does not mandate the use of multiple averaging or any particular methodology in assessment
proceedings.®™

4, The Levying of Antidumping Duties on Nationwide Imports of Cement From
Mexico is Consistent With Article 4.2 of the AD Agreement

428. At the conclusion of each assessment review of the antidumping duty order on cement
from Mexico, Commerce determined the rate of antidumping duties to be assessed (i.e., levied)
on imports during the period covered by the review.®”? It then issued instructions to Customs to

8 |t iswell established under U.S. law that the antidumping statute does not require a particular treatment
of negative margins by Commerce. The Court of Appeals for the Federal Circuit found in Timken Co. v. United
States, 354 F. 3d 1334 (Fed. Cir. 2004) (cert. denied) that the antidumping statutes do not imply or require zeroing
(Exhibit US-70).

9 ThisU.S. legal question is, from the standpoint of this W TO dispute, a factual question. See India -
Patent Protection, paras. 65-71 (citing Certain German Interests in Polish Upper Silesia, [1926], PCIJ Rep., Series
A, No. 7, p. 19. “From the standpoint of International Law and of the Court which isits organ, municipal laws are
merely facts which express the will and constitute the activities of States, in the same manner as do legal decisions and
administrative measures.”).

670 US —German Sunset (AB), para. 157.

1 Argentina - Poultry (Panel), para. 7.355.

67219 U.S.C. 1675(a)(1) (Exhibit MEX-4); 19 CFR 351.212 (1998) (the regulation has remained
unchanged through the assessment reviews) (Exhibit US-1).
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finally assess such duties at the determined rate.®”® U.S. law generally requires that such duties
be assessed at uniform rates nationwide.*™

429. Mexico argues that the United States breached its obligations under Article 4.2 by levying
antidumping duties on imports of cement from Mexico that were consigned for final
consumption outsidethe U.S. southern tier states®* Mexico iswrong. When an investigating
authority makes afinding that a“regional industry” exists pursuant to Article 4.1(ii),*”® Article
4.2 of the AD Agreement requiresthat antidumping duties be assessed on aregional bass except
in certain circumstances in which a Member’ s constitutional law does not permit the levying of
duties on such abasis.’”” As demonstrated below, the United States imposed antidumping duties
on cement from Mexico consistently with the exception in Article 4.2

67 19 CFR 351.212(b) (Exhibit US-1).

574 The U.S. antidumping law requires that Commerce’s determination in an assessment review “shall be
the basis for the assessment of . . . antidumping duties on entries of merchandise covered by the determination and
for deposits of estimated duties.” 19 U.S.C. 1675(a)(2)(c) (Exhibit MEX-4). See Imbert Imports, Inc. v. United
States, 475 F.2d 1189, 1192 (C.C.P.A. 1973), aff'd 475 F.2d 1189, 1192 (C.C.P.A. 1973) (holding that the U.S.
statute requires the assessment of antidumping duties on a uniform basis at all U.S. ports) (Exhibit US-71).

675 Mexico First Submission, paras. 901-30.

67 Article 4.1(ii) of the AD Agreement permits a M ember under specified circumstances to divide its
territory into two or more competitive markets and treat the producers within each market as a separate domestic
industry for purposes of determining whether the industry isinjured by reason of dumped imports. In the original
1989-1990 injury investigation, the ITC determined it was appropriate to assess injury with respect to a regional,
rather than a national industry. It defined the regional industry as consisting of domestic cement producers located in
U.S. southern tier states from California to Florida (the “ Southern Tier region”).

577 Article 4.2 provides:

When the domestic industry has been interpreted as referring to the producers in a certain
area, i.e. amarket as defined in paragraph 1(ii), anti-dumping duties shall be levied only
on the products in question consigned for final consumption to that area. When the
constitutional law of the importing Member does not permit the levying of anti-dumping
duties on such a basis, the importing Member may levy the anti-dumping duties without
limitation only if (a) the exporters shall have been given an opportunity to cease exporting
at dumped prices to the area concerned or otherwise give assurances pursuant to Article 8
and adequate assurances in thisregard have not been promptly given, and (5) such duties
cannot be levied only on products of specific producers which supply the area in question.

57 The Uruguay Round A greements Act (“URAA™) conformed U.S. law to the requirements of Article 4.2
with respect to investigations initiated on or after January 1, 1995. T he statute provides: “In an investigation in
which the Commission makes aregional industry determination under section 1677(4)(C) of this title, the
administering authority shall, to the maximum extent possible, direct that duties be assessed only on the subject
merchandise of the specific exporters or producersthat exported the subject merchandise for sale in the region
concerned during the period of investigation.” 19 U.S.C. 1673e(d)(1)(Exhibit US-9). Section 1673e(d)(2) makes an
exception for new exporters and producers that exported the subject merchandise for salein the region concerned
after publication of the antidumping duty order. See also 19 CFR 351.212(f) (providing procedures for obtaining an
exception from assessment of antidumping duties for the merchandise of an exporter that did not export for salein
the region during or after the period covered by Commerce’s investigation) (Exhibit US-1).

Despite the fact that all of the assessment reviews at i ssue were conducted since the AD Agreement became
effective, M exico attempts to establish that the U.S. levying of antidumping duties on imports from M exico prior to
the Uruguay Round was inconsistent with Article 4.2 of the former Tokyo Round AD Code, which contained
provisions similar to Article 4.2 of the AD Agreement. Mexico First Submission, paras. 908, 920-923. The AD
Code has been superseded by the AD Agreement and no longer has any force or effect.
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a The United States Constitution Requires the Uniform Levying of
Antidumping Duties at Every U.S. Port of Entry

430. The quegtion of whether the United States may rely upon the exception in Article 4.2 to
levy duties on all imports of cement from Mexico necessarily requires the Panel to determine,
first, whether Mexico has made aprima facie case that the United States has misconstrued the
requirements of its own Constitution.’”® As demonstrated below, Mexico has made no such
demonstration. In fact, the Uniformity Clause and Port Preference Clause of the U.S.
Constitution require the uniform levying of antidumping duties a every U.S. port of entry.

431. The Uniformity Clause provides. “[t]he Congress shall have Power to lay and collect
Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and
general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform
throughout the United States.”®®° The Uniformity Clause has been interpreted by U.S. courts to
requirethat duties be levied uniformly throughout the United States.®®® Therefore, the levying of
duties on aregional basisis prohibited under this clause.

432. The Port Preference Clause provides. “No Preference shall be given by any Regulation of
Commerce or Revenue to the Ports of one State over those of another: nor shall Vessels bound
to, or from, one State, be obliged to enter, clear, or pay Duties in another.”®? The Court of
Appealsfor the Federal Circuit has stated that the Port Preference Clause prohibits “intentional,
effectual preference of the ports of one state over ports of another state, advantaging certain
states’ ports by disadvantaging other states’ ports.”

7  Asexplained by the Appellate Body in India - Patent Protection, a panel does not interpret domestic
law “as such,” but may examine domestic law “solely for the purpose of determining whether [a Member has] met its
obligations.” India - Patent Protection (AB), para. 66. InUS - 1916 Act, the panel, citing India - Patent Protection,
stated: “A panel may analyze the operation of the domestic legislation and determine whether the description of the
functioning of the law, as made by the respondent, is consistent with the legal structure of that Member. Thisway, it
will be able to determine whether or not the law as applied is in conformity with the obligations of the Member
concerned under the WTO Agreement.” US - 1916 Act (Panel), para. 6.51.

680 U.S. CONST., art. I, § 8, cl. 1 (Exhibit US-72).

L \n Imbert Imports, Inc. v. United States, 331 F. Supp. 1400, 1406 (Cust. Ct. 1971), aff' d 475 F.2d
1189, 1192 (C.C.P.A. 1973) (Exhibit US-71) the plaintiff objected to antidumping duties being imposed in both
Puerto Rico and New York. The Court stated in dictathat “under the Constitution the assessment of duties must be
uniform throughout the United States.” The Supreme Court of the United States, in a case involving whether a tax
exempting Alaskan oil as defined in terms of its geographic boundaries violated the Uniformity Clause’s
requirements, stated that, “[w]e cannot say that when Congress uses geographic terms to identify the same subject,
the classification isinvalidated ... . But where Congress does choose to frame atax in geographic terms, we will
examine the classification closely to see if there isactual geographic discrimination.” United States v. Ptasynski,
462 U.S. 74, 84-85 (1983) (Exhibit US-73).

82 U.S. CONST., art. 1,89, cl. 6 (Exhibit US-72).

83 Thomson Multimedia Inc. v. United States, 340 F.3d 1355, 1365 (Fed. Cir. 2003) (Exhibit US-74).
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433. TheU.S. federa courts consistently have held that the Uniformity Clause requires the
uniform levying of duties, including antidumping duties, a the portsof different U.S. states.®®
Thus, thetext of the U.S. Constitution as well as the interpretations thereof by U.S. courts
confirm that levying duties on aregional basisisimpermissible. Accordingly, Commerce has no
legal authority under the U.S. Constitution to apply differing duties on merchandise covered by
an antidumping order depending on whether it is entered for sde within aparticular geographic
region.®®

434. Mexico argues that the United States “has never asserted” that the levying of duties only
with respect to entries into the region would violate the Constitution.®®® That is simply incorrect.
This constitutional requirement was explicitly acknowledged by the U.S. Administration and
Congressin implementing Article 4.2 of the AD Agreement in the URAA. %" In effect, Mexico
makes the surprising — and incorrect — argument that the United States misconstrued its own
Constitution in negotiating the provision at issue in the Tokyo Round and Uruguay Round.

435. The negotiating history provides further support regarding the U.S. constitutional
mandates. As Mexico acknowledges,®® the obligations found in Article 4.2 of the AD
Agreement first appeared in Article 4.2 of the Tokyo Round AD Code. Given the strictures of
the Port Preference Clause and Uniformity Clause, the United States negotiated in the Tokyo
Round for the inclusion of the exception for countries in which there exists a constitutional
prohibitition against levying duties only on products imported for consumption within a

84 See Amorient Petroleum Co. v. United States, 607 F. Supp. 1484, 1489 (CIT 1985) (“If this court were
to adopt the interpretation or view of the law urged by the plaintiff, the result would be that similar imports could be
assessed different duties at different ports of the United States. This result would be in direct conflict with the
constitutional mandate of national uniformity of the customs laws of the United States.”) (Exhibit US-75).

85 United States law complies with this constitutional directive, because it permits an exemption for all
imports from specific foreign producers or exporters that did not export for sale in the region during the period of
investigation. Conversely, a/l imports from producers or exporters that exported for sale in the region are subject to
the assessment of duties, regardless of the place of entry or sale in the United States. See 19 U.S.C. 1673e(d)(1)
(Exhibit US-9).

%6 Mexico First Submission, para. 917.

%7 Explaining Article 4 of the AD Agreement, the SAA notesthat “[i]f the constitution of a WTO
member, such as the U.S. Constitution, does not permit the levying of duties only on imported merchandise
consigned for final consumption to the region in question, duties may be levied on a nation-wide basis only if: (1) the
national authorities give exporters to the region an opportunity to enter into suspension agreements ....” SAA at 811
(emphasis added) (Exhibit US-76). The legislative history of the URAA states that, “[t]he United States
Constitution does not allow differential duty treatment based on ports”. S. Rep. No. 103-412, p. 41 (Exhibit US-77).
Thus, the legislative history behind the United States statute specifically recognizes the prohibition under the U.S.
Constitution.

58 Mexico First Submission, para. 902.
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particular region.®® This negotiating history confirms that there is such a constitutional
prohibition on regional assessment in the United States.

b. The Remaining Conditions Under Article 4.2 for Nationwide Assessment
Have Been Satisfied

436. Under Article 4.2, where a Member has a constitutional prohibition on levying dutieson a
regional basis—asis the case here — the Member may levy antidumping duties without regard to
regional limitation if the following two conditions are met: “(a) the exporters shall have been
given an opportunity to cease exporting at dumped prices to the area concerned or otherwise give
assurances pursuant to Article 8 and adequate assurances in this regard have not been promptly
given, and (b) such duties cannot be levied only on products of specific producers which supply
theareain question.” As discussed below, both of these conditions are satisfied with respect to
the U.S. antidumping order on cement from Mexico.

I The Conditions of Clause (a) are Satisfied

437. Consistent with Clause (a), Mexican exporters “ have been given an opportunity to cease
exporting to the area concerned or otherwise give assurances pursuant to Article 8.”°*° Mexico
complains that its exporters lacked the opportunity for an undertaking as contemplated by Article
8 because, at the time of the original antidumping investigation in 1989-1990, the United States
had no law specifically implementing Article 4.2 of the Tokyo Round AD Code. Asa
preliminary matter, under Article 18.3 of the AD Agreement, the obligations of Clause (a) cannot
be applied retroactively to a pre-WTO investigation. Nonetheess, the Mexican exportersinthis
dispute did have every opportunity under the U.S. law then-applicable to obtain an undertaking.

438. The Mexican cement investigation was completed in 1990.°" U.S. law provided
Commerce with the authority to enter into undertakings with foreign exporters at the time of the

889 See List of Priority Issues in the Anti-Dumping Field: Submissions by Governments, Addendum, GATT
Doc. No. COM .AD/W/81/Add 2, at 41-43 (U.S. paper submitted during the Tokyo Round negotiations discussing
the U.S. constitutional requirement that antidumping duties be assessed on a uniform, country-wide basis) (Exhibit
US-78); MTN Studies: 6, Part 1: Agreements Being Negotiated at the Multilateral Trade Negotiations in Geneva,
U.S. International Trade Commission Inv. No. 332-101, CP 96-27, at 162 (Aug. 1979) (Exhibit US-79). GCCC and
its predecessor, CDC, conceded in the assessment reviews that the U.S. position in negotiating the regional industry
provision of the Tokyo Round AD Code “appears” to have been influenced by the Imbert court’s holding. See, e.g.,
Case Brief of Cementos de Chihuahua (October 10, 2000), at 48 n. 95 (Exhibit US-80).

80 Article 8 discusses price undertakings (“suspension agreements’ in U.S. parlance). See also 19 U.S.C.
1673c(m) (Exhibit US-81).

81 At the time of the original antidumping investigation, U.S. obligations with respect to undertakings
were governed by Article 7 of the Tokyo Round AD Code, which, like Article 8 of the AD Agreement, contained
provisions that permitted undertakings prior to the conclusion of an investigation. See e.g. Article 7.1 of the Tokyo
Round Code, which explicitly referred to suspending or terminating an antidumping proceeding without the
imposition of provisional measures or antidumping duties upon receipt price undertakings, and Article 7.3, which
referred to completion of an investigation of injury despite the existence of undertakings if the exporter so desired or
the authorities so decided.
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cement investigation.®® Neither Article 8 of the AD Agreement, nor Article 7 of the AD Code,
imposes an obligation upon the authority to provide exporters the opportunity for an undertaking
in later assessment reviews.

439. Asexplained above, Article4.2 (a) of the AD Agreement requires that exporters “ shall
have been given an opportunity” to obtain an undertaking. The ordinary meaning of
“opportunity” is“atime or condition favorable for a particular action or am; occasion,
chance.”®*®* Thus, under Article 4.2(a), to the extent that there was atime or chance for Mexican
producers to enter into an undertaking — as there was here — Commerce gave Mexican producers
an “opportunity” to enter into an undertaking within the meaning of Article4.2(a). Accordingly,
U.S. law provides exporters in regional industry investigations with the opportunity to enter into
suspension agreements, either during the investigation or within sixty days of the publication of
the order.®®* This mechanism effectuates Article 4.2’ s requirements to provide an opportunity for
exporters to cease dumping or otherwise give assurances.*®

440. Mexico’s contention that the United States should have enacted a “transition rule”
allowing exporters the opportunity for price undertakings in assessment reviews of antidumping

892 See 19 U.S.C. 1673c(b)-(f) (1991) (Exhibit US-81). Despite the existence of an opportunity to obtain
an undertaking, no M exican exporter came forward to seek an undertaking. M exico has established no factual basis
for suggesting that any Mexican exporter was denied an opportunity to seek an undertaking. Notably, Commerce
accepted antidumping and countervailing duty undertakings with respect to cement imports from V enezuelain
February and M arch 1992. Gray Portland Cement and Clinker from Venezuela, 57 FR 6706 (February 27,1992);
Gray Portland Cement and Clinker from Venezuela, 57 FR 9242 (March 17,1992) (Exhibit US-82).

83 The New Shorter Oxford English Dictionary (definition of “opportunity”) (Exhibit US- 83).

5 The URAA amended U.S. law to create, inter alia, 19 U.S.C. 1673c(m), which provides that “[i]f the
Commission makes aregional industry determination under section 1677(4)(C) of this title, the administering
authority shall offer exporters of the subject merchandise who account for substantially all exports of that
merchandise for sale in the region concerned the opportunity to enter into an agreement ... if the Commission makes
aregional industry determination ... [the] agreement ... may be accepted within 60 days after the antidumping order
is published ... . ” (Exhibit US-81).

55 Therequirement in Article 4.2(a) that M embers provide foreign exporters with the opportunity to
obtain an undertaking is not without limitation. Article 4.2(a) cross-references Article 8 of the AD Agreement,
which, as Mexico apparently concedes, contemplates that an undertaking will be available under limited
circumstances. Article 8 authorizes Members to accept price undertakings and also imposes certain disciplines on
their use. For example, Article 8.2 obligates Members to make preliminary determinations of dumping and injury
before seeking or accepting a price undertaking. Further, Article 8.4 allows the investigation of dumping and injury
to be completed despite the existence of a price undertaking if the exporter so desires or the national investigating
authorities so decide. At the same time, Article 8.5 makes clear that investigating authorities may not require
exportersto enter into price undertakings. Similarly, Article 8.3 providesthat the investigating authority need not
accept price undertakings in a broad range of circumstances, such aswhere the acceptance would be “impractical” or
for reasons of “general policy.” In short, although Members have the authority under certain circumstances to accept
price undertakings pursuant to Article 8, they are also expressly left with discretion to decide whether and when to
accept them. The obligationin Article 4.2 that exporters be given “an opportunity” to give certain assurances under
Article 8 issatisfied under U.S. law. Consistent with Article 8.2, U.S. law provides an opportunity for the
acceptance of undertakings during the investigation phase. See 19 U.S.C. 1673c(b)-(f) (providing that Commerce
may suspend an ongoing investigation based on agreement by the exportersto eliminate sales at less than fair val ue,
cease exports of the merchandise in question, or eliminate the injurious effect of the imports) (Exhibit US-81).
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orders that predated the URAA has no foundation in the AD Agreement.*®® The existence of
transition rulesin U.S. law to address specific requirements of the AD and SCM Agreements
regarding outstanding orders does not establish a general obligation to apply provisions
retroactively. In both examples cited by Mexico, the United States enacted transition rules to
implement explicit substantive requirements of WTO agreements regarding outstanding
antidumping and countervailing duty orders.®®” There are no similar provisionsin the AD
Agreement requiring an investigating authority to give an exporter the opportunity for a price
undertaking years after the completion of an investigation and the imposition of a definitive
antidumping measure.

441. Insum, consistent with Article 4.2(a) Mexican exporters were aforded the opportunity to
obtain an undertaking. As explained above, although Article 8 authorizes authorities to accept
price undertakings, they are given discretion to determine the circumstances under which they
will accept such undertakings. More importantly, and contrary to Mexico’ s assertions, neither
provision obliges authorities to offer undertakingsin the context of assessment reviews.

I. The Conditions of Clause (b) Are Satisfied

442. Clause (b) of Article 4.2 limits the exemption from regional assessment to circumstances
in which “duties cannot be levied only on products of specific producers which supply the areain
question”). That condition isalso met in this case. Under clause (b), if it were possible for the
United States to levy duties on the imports of specific Mexican producers that supply the
Southern Tier region, then the United States would be obligated not to levy duties on the imports
of other Mexican producers that do not supply the region.

443. The evidence in Commerce' s assessment reviews shows that both CEMEX and
CDC/GCCC —the only two exporters of cement from Mexico since the imposition of the
antidumping order — exported for sale in the Southern Tier region both before and after the

8% Mexico First Submission, paras. 924-925.

897 See Mexico First Submission, para. 924. In the first example, the United States enacted a transition
rule requiring Commerce and the ITC to conduct five-year “sunset” reviews of existing antidumping duty orders.
Article 18.3.2 of the AD Agreement, however, providesthat, “[f]or the purposes of paragraph 3 of Article 11”
(which imposes the requirement for sunset reviews) “existing anti-dumping measures shall be deemed to be imposed
on a date not later than the date of entry into force for a Member of the WTO Agreement ... .” Thus, the United
States was obligated by Article 18.3.2 to apply the requirements of Article 11.3 to outstanding orders. In the second
example, the United States enacted a transition rule allowing an injury investigation in circumstances where a
countervailing duty order had been issued under prior law without a determination of injury by reason of the
subsidized imports. 19 U.S.C. 1675b (Exhibit US-84). Asexplained in the SAA, prior law extended the “injury
test” only to countries that were signatories to the Tokyo Round Subsidies Code or agreements providing similar
rights and obligations. Under the SCM Agreement, however, all Members are entitled to an injury test, requiring the
repeal of past U.S. law and a transition rule to make existing countervailing duty ordersthat were issued without an
injury determination consistent with the obligations under the WTO Agreement. See H. Doc. 103-316, Vol. 1, at
911 923-24, & 942-45 (Exhibit US-85).
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order.®® Thus, the only exporters subject to duties supply the region. Because there are no
Mexican exporters that supplied only areas of the United States outside the Southern Tier region,
it isnot possible to apply the type of exporter-specific duty exemption contemplated in clause
(b). Consequently, the United States properly applied such duties to al imports of cement from
Mexico.

C. U.S. Law isNot Inconsistent With Article 4.2

444. Mexico claimsthat, by enacting URAA provisions to implement the requirements of
Article 4.2,°%° the United States has demonstrated that it is able to levy antidumping duties on
less than a nationd basis.’® Whileit istrue that the U.S. statute permits the levying of duties on
fewer than all the imports covered by an antidumping order, it does so on an exporter-specific
basis, consistent with clause (b) of Article 4.2.°* It does not, as Mexico alleges, permit levying
of dutieson aregional bass (i.e. to discriminate between imports of the same exporter that are
sent to different regions).

445.  Inthisway, the statute is consistent with the limitations of the U.S. Constitution by
ensuring that, with respect to the merchandise of each such producer, duties are assessed equally
under al circumgances. The statute is also consistent with Article 4.2, because it exempts,
where possible, all merchandise of exporters that export for sale entirdy outside the region.
Significantly, because CEMEX and CDC/GCCC both exported for sale in the Southern Tier
region, neither qualifies under either the statute or Article 4.2 for exemption from antidumping
duties.

446. Mexico also argues that the U.S. statute creates a distinction between two groups of
exporters — those that export for sale in the region, which are subject to antidumping duties, and
those that export for sale only outside the region, which are not subject to antidumping duties.”?
According to Mexico, the statute does not comply with Article 4.2 because it does not also
exempt exporters that export for sale both into and outside of the region from duties on their
sales that are made outside the region.

447. Mexico' sargument fails because the sameistrue of Article 4.2, which refersto levying
duties “only on products of specific producers which supply the areain question.” Article 4.2

88 Thereis no evidence that CEM EX ever imported any cement into the United States for sale outside the
Southern Tier region. During the fifth to eleventh assessment reviews, CDC/GCCC imported most, but not all, of its
cement for sale in the Southern Tier region. See Mexico First Submission, para. 910.

89 19 U.S.C. 1673e(d) (“In an investigation in which the Commission makes a regional industry
determination . . . the administering authority shall, to the maximum extent possible, direct that duties be assessed
only on the subject merchandise of the specific exporters or producers that exported the subject merchandise for sale
in the region concerned during the period of investigation.”)

™ Mexico First Submission, para. 927, citing 19 U.S.C. 1673 (Exhibit MEX-178); 19 CFR 351.212(f)
(Exhibit US-1).

™ For the reasons explained above, that provision cannot be applied under the facts of this case.

92 Mexico First Submission, n.861.
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does not exclude any products of such producers that are exported for sale outside the region.
Thus, aslong as a producer exports for sale in the region, nothing in Article 4.2 requires the
United States to exempt that producer’ s merchandise sold outside the region from the levying of
duties.”®

448. For the reasons discussed above, Mexico's claims under AD Agreement Article 4.2
regarding the U.S. levying of duties on all nationwide imports of cement from Mexico are
without merit and should be dismissed.

5. Commerce Has Changed Its “Arm’s Length” Test

449.  In determining whether comparison market sales between affiliated parties are in the
ordinary course of trade, Commerce considers whether such sales are at “arm’slength”.”™ Inits
first submission, Mexico alleges that the United States failed to comply with Article 2.1 of the
AD Agreement by applying the so-called “arm’s length” test in the fifth through deventh
reviews.™ AsMexico acknowledges, however, Commerce has eliminated the test about which
Mexico complains.”®

6. Commerce’s Adjustments To Price To Account for Differences in Physical
Characteristics Are Consistent With the AD Agreement

450. Inthefifth through eghth reviews, Commerce made adjustments to price to account for
differencesin the physical characteristics (“difmer” adjustmentsin U.S. parlance) of the cement
it compared to calculate dumping margins. Mexico claims that those adjustments are

%3 Mexico further complains that the U.S. statute is inconsistent with Article 4.2 because it requires the

levying of dutieson the merchandise of “specific exporters or producersthat exported the subject merchandise for
sale in theregion concerned during the period of investigation.” Mexico First Submission, n.861 (emphasis added).
Because the antidumping investigation and the assessment of duties resulting from an assessment review are
temporally separated under U.S. law, Mexico claimsthat the statute is deficient in not providing a “transition rule”
allowing Mexican exporters of merchandise covered by a pre-URAA antidumping order to qualify for an exemption
from duties. Asdiscussed above, however, both CEM EX and CD C/GCCC export for sale in the Southern Tier
region and therefore would not qualify for the exemption even if it were made.

™4 For sales by the exporter or producer to an affiliate to be included in the normal value calculation, those
sales prices must fall, on average, within a defined range, or band, around sales prices of the same or comparable
merchandise sold by that exporter or producer to all unaffiliated customers.

™ Mexico First Submission, paras. 931-44.

"% Mexico First Submission, paras. 941-42. Specifically, in November 2002, Commerce changed its
arm’s length test in connection with the DSB’s findings in US - Hot-Rolled Steel and has been applying the new test
since that time. Antidumping Proceedings: Affiliated Party Sales in the Ordinary Course of Trade, 67 FR 69186
(November 15, 2002) (Exhibit MEX-181). The new arm’s length test has been applied in all investigations and
reviews initiated on or after November 23, 2002. 67 FR at 69197 (Exhibit MEX -181). As the seven assessment
reviewsat issue in this dispute were initiated and, with one exception, completed prior to November 2002, the new
arm’s length test was not applied in those reviews. (The Eleventh Review was completed in January 2003 (Exhibit
MEX-110).)
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inconsistent with Articles 2.1, 2.4, 6.13, and Annex |1 of the AD Agreement.”” As demonstrated
below, however, Commerce properly made a difmer adjustment to normal value when comparing
the prices of products with different physical characteristics sold in the United States and the
home market. Commerce's difmer adjustments are based on a proper establishment of the facts
and an unbiased and objective evaluation of those facts in each of the assessment reviews at
issue.

a Article 2.4 Provides for Adjustments to Price to Account for Differences
in Physical Characteristics

451. Article 2.4 requires that, in comparisons of products for dumping purposes, due
allowance be madefor certain “differences’ that affect price comparability. Differencesin
“physical characteristics’” are among the explicitly enumerated “differences’ that affect price
comparability:

Due allowance shall be made in each case, on its merits, for differences which
affect price comparability, including differences in conditions and terms of sale,
taxation, levels of trade, quantities, physical characteristics, and any other
differences which are also demonstrated to affect price comparability.

Under Article 2.4, such due allowance isto be madein “each case, on its merits’.

452. Inthefifth through the eghth reviews, Commerce compared export sales of ASTM Type
V cement with home market sales of ASTM Type | cement. Commercefound that there were
physical differences between Type V and Type| cements and therefore made an adjustment to
account for those physical differences.

453. Mexico contends that the AD Agreement precludes Commerce from making any difmer
adjustments under the circumstances of the instant case (i.e., when comparing Mexican home
market sales of Type | cement to U.S. sales of Type V' cement). Although Mexico concedes

07 Mexico First Submission, paras. 945-970. Mexico also claims that Commerce’s actions were

inconsistent with Article 9.3 of the AD Agreement. Mexico First Submission, paras. 799-800, 803, 945 (header).
However, M exico never establishes the basis for its reliance upon Article 9.3 of the AD Agreement or alleges any
inconsistency with Article 9.3 that is independent of its claims with respect to Article 2. As demonstrated below,
Commerce’s determinations are not inconsistent with any requirement of Article 2 and there is, thus, no
inconsistency with Article 9.3.

In addition, M exico claims that Commerce’s “reliance” on a WTO-inconsistent “margin likely to prevail” in
the sunset review is inconsistent with Article 11.3. Mexico First Submission, paras. 965, 970. Mexico misconstrues
Commerce’s actions in the sunset review. Commerce reported to the ITC the “margin likely to prevail” if the order
were revoked. Asdiscussed in Section V1.B, Commerce did not rely on the “margin likely to prevail” in making its
likelihood determination. Nor wasit obligated to do so under U.S. law or the AD Agreement. Thus, the Panel
should reject Mexico’sArticle 11.3 claim.

% Although Mexico mentionsonly U.S. sales of TypeV cement, in the fifth and sixth reviews, CEMEX
also had U.S. sales of Type Il cement. See Fifth Review Preliminary Results, 61 FR at 51677 (Exhibit MEX -26);
Sixth Review Final Results, 63 FR at 12767 (Exhibit MEX-51).
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that there are differences in the physical characteristics of TypeV and Type| cements,™® Mexico
argues that physical differences either do not result in “cost” differences™ or, to the extent cost
differences exist, the differencesin cost are due to differing efficiencies anong production
plants.”™*

454. Mexico'sreliance on the absence of “cost” differencesis misplaced. As discussed
below, the record establishes that cost differencesdo exist.

455, Asalso discussed below, Commerce properly made difmer adjustments because it found
that there were physical differences between Type V cement sold in the United States and Type |
cement sold in the home market.

b. Commerce Properly Made Adjustments to Account for Differencesin
Physical Characteristics

456. Mexico chdlenges Commerce' s difmer adjustmentsin the fifth through eighth
assessment reviews. Mexico's arguments fail to distinguish and address the factual bases for the
determinations made by Commerce in each of the four reviews at issue. Thus, Mexico has faled
to meet its burden of demonstrating that Commerce could not reasonably have made a difmer
adjustment under the factsin each review.

i. The Facts In Each Review Demonstrate That Type V Cement and
Type I Cement Have Different Physical Characteristics

457. At the outset of each assessment review, Commerce requested that the Mexican
respondents list the products they produced and describe any differences and/or similaritiesin the
physical characteristics of the products.”> The Mexican respondents reported that they produced

™ Mexico First Submission, para. 945. Although Mexico concedes in paragraph 945 that there are

“physical differences” in the export and home market products that Commerce compared, it makes the contradictory
assertion that Commerce “improperly applied a‘difmer’ to physically identical products ... .” Mexico First
Submission, para. 948. As Mexico provides no evidence or argument demonstrating that these products are
identical, the Panel should disregard Mexico’s unsubstantiated assertion.

"0 Mexico First Submission, para. 945. Mexico asserts that “CEMEX’s Type | plants produce their Type
I cement by using their local limestone clay feedstock, in the same way that the Y aqui and Campana plants produce
TypeV LA cement using their local limestone clay feedstocks. The cost of the limestone-clay feedstock at all
CEMEX plantsisvirtually zero, and reflects the costs of moving the limestone and clay from their local quarries to
the CEMEX plant close by.” Mexico First Submission, para. 953. Mexico does not explain why this means there
are no cost differences whatsoever between the export product and the home market product. Moreover, Mexico
cites no evidence in the records of any of the reviews at issue to support its assertions regarding the use of “local
limestone clay feedstock” in producing either product or the cost of such feedstock being ‘virtually zero.””

™1 Mexico First Submission, para. 945.

"2 See e.g., Sixth Review CEMEX Questionnaire (September 23, 1996) (Exhibit US -86); see also, Eighth
Review CEMEX/CDC Questionnaire (September 29, 1998) at Section A, Question 7 (Exhibit US-87).
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cement based on ASTM standards.”®* The ASTM standards provide detailed physical and
chemical specifications for different types of cement.

458. The Mexican respondents submitted the ASTM standards as part of their questionnaire
responses.”* Those standards indicate that Type V cement is produced to more demanding
specifications than Type |, ageneral purpose cement used when the specid attributes of other
cement types are not needed.”® Type V cement can be used in place of Type | cement, but Type |
cement cannot be used for projects which require Type V cement specifications.”® The primary
— but by no means only — difference between Type | and Type V cement isthat the ASTM
specifications strictly limit the amount of tricalcium aluminatein Type V cement.””” There are
no limits on the tricalcium aluminate content of Type|.”® Based on these facts, Commerce
found that Type | and Type V cements had different physical characteristics.”® Mexico, in fact,
concedes that Type | and Type V cements are physically different.””

ii. Commerce Made Difmer Adjustments in the Fifth and Eighth
Reviews Based on the Data Submitted by the Mexican Respondents

459. Asaninitial matter, Mexico’s arguments are inapplicable with respect to the dif mer
adjustment made by Commercein the fifth review. Asdiscussed above, Mexico is challenging
Commerce' s use of adifmer adjustment when making comparisons of home-market sales of
Type | cement with U.S. sales of Type V cement. The difmer adjustment in the fifth review,
however, was made for comparisons of Type | cement salesin the home-market and Type I
cement salesin the U.S. market. The Mexican respondents did not report any sales of TypeV
cement to the United States during the fifth review period. Asaresult, there was no issue
concerning adifmer for comparisons of Type | and Type V cement in the fifth review.
Moreover, the fifth review difmer adjustment for comparisons of Type | and Type Il cement was
based on data submitted by the Mexican respondents.

"3 U.S. producers also produced cement based on ASTM standards.

"4 See e.g., Eighth Review CDC Questionnaire Response (November 12, 1998) at Exhibit A32 (Exhibit
US-88); Sixth Review CEMEX Questionnaire Response (February 14, 1997) at 36 and Exhibit D-11(Exhibit US-89).

"5 Eighth Review CDC Questionnaire Response (November 12, 1998) at Exhibit A32 (Translation of
Mexican Standards Section 4. Classification “Type I. - Common. - For general usein concrete buildings when they
don't require the special attributes of Types 11, Il1, IV, and V.”) (Exhibit US-88).

"8 Eighth Review CDC Questionnaire Response (November 12, 1998) at Exhibit A32 (Translation of
Mexican Standards Section 4. Classification “Type |. - Common. - For general usein concrete buildings when they
don't require the special attributes of Types 11, Il1, IV, and V.") (Exhibit US-88).

" Eighth Review CEMEX Questionnaire Response (November 13, 1998) at Exhibit A20 (Exhibit US-
90).

"8 Eighth Review CDC Questionnaire Response (November 12, 1998) at Exhibit A32 (Exhibit US-88).

19 Fifth Review Final Results, 62 FR at 17159 (Exhibit MEX -31); Sixth Review Final Results, 63 FR at
12779 (Exhibit MEX-51); Seventh Review Final Results, 64 FR at 13158 (Exhibit MEX-70); and Eighth Review
Final Decision Memorandum, at Comment 13 (Exhibit MEX -85).

0 See Mexico First Submission, paras. 943, 952, 954.
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460. Inthefifth review, Commerce made difmer adjustments to account for the physical
differences between home market sales of Type | cement and U.S. sales of Type Il cement.”®
Commerce calculated the amount of the difmer adjustment based on differencesin CEMEX’s
cost of producing the Type | cement and Type Il cement at one plant, the Y aqui plant.””? Because
the cost data for both types of cement came from the same plant, Commerce was satisfied that
the cost differences were attributabl e to the differences in physical characteristics, not to
differencesin plant efficiencies.”

461. Inthe eighth review, Commerce made difmer adjustments to account for the physical
differences between home market sales of Type | cement and U.S. sales of TypeV cement.”
Commerce calculated the amount of the difmer adjustment based on differencesin CEMEX’s
cost of producing the Type | cement and Type V cement at one plant, the Hidalgo plant.’”® Asin
the fifth review, because the cost data on both types of cement came from the same plant,
Commerce was satisfied that the cost differences were attributable to the differences in physical
characteristics.’®

462. Thus, in both the fifth and eighth reviews, the record evidence reflects that Commerce
properly made difmer adjustments to account for differencesin physical characteristics between
different types of cement sold inthe home market and U.S. market. In making those
adjustments, Commerce did not, as Mexico argues, compare costs between different facilities.””’
Moreover, regardliess of whether “cost” differences are used to make the adjustment for physical
differences or, as Mexico argues, are relevant in determining whether to adjust for physical
differences, Commerce’s findings in the fifth and eighth reviews take both considerations into
account. In sum, Mexico has failed to demonstrate that Commerce' s determinations to make
difmer adjustmentsin the fifth and eighth reviews are WTO-inconsi stent.

iii. Commerce Made Difmer Adjustments in the Sixth and Seventh
Reviews on the Basis of the Facts Available

463. Article 6.8 of the AD Agreement provides that authorities may make adecision on the
basis of the “facts available” when an “interested party refuses access to, or otherwise does not

2L See Fifth Review Preliminary Results, 61 FR at 51677 (Exhibit MEX -26).

"2 Fifth Review Final Results, 62 FR at 17159 (Exhibit MEX -31); see also Fifth Review CEMEX
Questionnaire Response (December 8, 1995), at A-13; 15 (establishing that there are significant differencesin
physical characteristics between Type | cement and Type Il cement) (Exhibit US-91).

2 Fifth Review Final Results, 62 FR at 17159 (Exhibit MEX-31). This decision was subsequently upheld
by aNAFTA Panel. Fifth Review NAFTA Panel Decision, at 132-148 (Exhibit US-92).

% Eighth Review Final Decision Memorandum, at Commerce 13 (Exhibit M EX-85); see also Eighth
Review CEMEX Questionnaire Response (November 13, 1998) at A-28, A-29 and Exhibits A18 and A23
(establishing that there are significant differences in physical characteristics between Type | cement and Type Il
cement) (Exhibit US-90).

"% Eighth Review Final Decision Memorandum, at Comment 13 (Exhibit MEX-85).

"% Eighth Review Final Decision Memorandum, at Commerce 13 (Exhibit MEX -85).

2 Mexico First Submission, para. 954.
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provide necessary information within a reasonable period of time or significantly impedes’ a

review. Mexico merely asserts — without reference to any specific evidence or findings — that
CEMEX cooperated to the best of its abilities to provide requested information.””® Mexico's

unsupported assertion is contradicted by the record evidence.

464. During the course of the sixth review, Commerce repeatedly asked CEMEX to provide
information regarding the kinds of cement produced at each plant during the sixth review period.
That information was either not supplied or, when it was supplied, the information kept
changing.”® Further, when Commerce attempted to verify the data CEMEX reported concerning
the types of cement that were produced at each of CEMEX’s plants, aswell as CEMEX’s
reported difmer data, Commerce found that CEMEX had reported incorrect data.”® Moreover,
Commerce found still more problems with the reported datawhen it verified CEMEX’s
questionnaire responses & CEMEX’s corporate offices and the Y aqui plant.”*

465. After issuing a preliminary determination and receiving comments from the parties,
Commerce issued the Sixth Review Final Results.”* Commerce made the following findings:

(1) CEMEX had not reported its difmer information based solely on differences in physical
characteristics as requested, (2) dueto the discovery of the misreporting of the production data at
certain plants, CEMEX’ s difmer data was not an appropriate basis for making the difmer
adjustment, (3) given the late date of the discovery of the misreporting, Commerce did not have
time to request and verify aternative difmer information, and (4) CEMEX had not been
cooperative with regard to providing the difmer information.”® As a consequence, Commerce

28 Mexico First Submission, paras. 961-962.

2 On October 24, 1996, in response to Commerce’s questionnaire, CEM EX reported sales of Typel,
Typell and TypeV cement. See generally, Sixth Review CEMEX Questionnaire Response (October 23, 1996)
(Exhibit US-93). It was unclear from CEM EX’ s questionnaire response which kinds of cement were produced at
each plant during the sixth period of review. Therefore, Commerce specifically asked CEMEX in a supplemental
guestionnaireto “[p]rovide alist of the cement types produced by each plant ... .” Sixth Review Supplemental
Questionnaire (December, 24, 1996) at 3, question 11 (Exhibit US-94). CEMEX responded to the supplemental
questions on January 30, 1997, providing information on production at the Yaqui and Campana plants. Sixth Review
CEMEX Supplemental Questionnaire Response (January 30, 1997) at 7 and Exhibit SA-7 (Exhibit US-95). On
February 14, 1997, CEMEX provided its cost data and requested that Commerce make a difmer adjustment based on
the differencesin the cost for the production of Type | and Type |l cement. Sixth Review CEMEX Questionnaire
Response (February 14, 1997) at 42 (Exhibit US-89). On March 7, 1997, Commerce issued another supplemental
questionnaire to CEM EX. Sixth Review Supplemental Questionnaire, (March 10, 1997) (Exhibit US-96). In that
guestionnaire Commerce once again asked for alist of the types of cement sold at each plant. Sixth Review
Supplemental Questionnaire, (March 10, 1997) at 1-2, question 8 (Exhibit US-96). On April 8, 1997, CEMEX
responded to the March 7 supplemental questionnaire and provided an updated list of the types of cement produced
at each plant. CEM EX also clarified that the Campana plant produced and sold Type V and Type || cement and that
“[t]he cements produced and sold at Yaqui were Type |, Type |l and pozzalonic cement.” Sixth Review CEMEX
Supplemental Questionnaire Response (April 8, 1997) at 5 and Exhibit SSA-5 (Exhibit US-97).

70 Sixth Review CEMEX Cost Verification Report (July 21, 1997) at 14-15 (Exhibit US-98).

L Sixth Review CEMEX Home Market Sales Verification Report (July 21, 1997) (Exhibit US-99).

82 Sixth Review Final Results, 63 FR 12764 (M arch 16, 1998) (Exhibit MEX -51).

™ Sixth Review Final Results, 63 FR at 12778-12779 (Exhibit MEX -51).
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relied on “facts available” in making the difmer adjustment.”** Mexico suggests — again without
any reference to record evidence—that CEMEX had difficulty supplying requested
information.”* As discussed above, however, the record indicates that CEMEX failed to report
some data and misreported other data.

466. Similarly, during the course of the seventh review, Commerce repeatedly asked CEMEX
to supply difmer data. CEMEX faled to do so. Initsfinal results, Commerce made the
following findings: (1) the record indicated that there were differencesin the physical
characteristics of Type | and Type V cement warranting a difmer adjustment; (2) CEMEX failed,
despite being asked on several occasions, to provide information regarding process or production
differences that were attributable to the differencesin physical characteristics from which
Commerce could calculate a difmer adjustment; and (3) CEMEX offered conflicting information
severa times. Asaresult, Commerce relied on “facts available” in making the difmer
adjustment.”® Under these circumstances, Commerce’ s determination to resort to facts available
was consistent with Article 6.8 and Annex 11.

467. Insum, consistent with the AD Agreement, Commerce properly determined to make
difmer adjustments to account for differences in physical characteristics. Those determinations
were based on a proper establishment of the facts and an unbiased and objective evaluation of
those facts in each of the assessment reviews at issue. The Pand should rgect Mexico’'s claims
to the contrary.

1. Commerce’s Calculation of a Single Margin of Dumping for the Affiliated
Companies, CEMEX and CDC, Is Consistent with the AD Agreement

468. Mexico argues that Commerce acted inconsistently with Articles 2.1, 2.2, 2.4, 6.8, and
6.10 of the AD Agreement when it determined in the fifth through eleventh administrative
reviews to “collapse” affiliated producers, CEMEX and CDC, and calculate a single margin for
the two companies.”” Mexico reies primarily upon Artide 6.10 of the AD Agreement for its

4 Sixth Review Final Results, 63 FR at 12778-12779 (Exhibit MEX -51).

5 Mexico First Submission, para. 969. In the same paragraph, Mexico alleges that Commerce in the
seventh review “requested information for two cement types at the same plant that were not made at that same plant”
and that the “information did not exist, and CEM EX explained why it did not exist.” Mexico provides no citation to
the record of the seventh review to support its claim that Commerce requested non-existent information and that
CEMEX explained why it did not exist.

"% Seventh Review Final Results, 64 FR at 13158-13158 (Exhibit M EX-70). Significantly, in the seventh
review, as aresult of aremand from a NAFTA panel, Commerce ultimately matched sales of “identical” productsin
the home and U.S. markets. Because there were no differences in the physical characteristics of the products, the
issue of difmer adjustment did not arise in the amended final results. See Seventh Review Amended Final Results
(Exhibit MEX-72).

87 Mexico First Submission, paras. 971-994. Mexico also claims that Commerce’s actions were
inconsistent with Article 9.3 of the AD Agreement. Mexico First Submission, paras. 799-800, 803, 994. However,
Mexico never establishes the basisfor itsreliance upon Article 9.3 of the AD Agreement or alleges any
inconsistency with Article 9.3 that is independent of its claims with respect to Article 2. As demonstrated below,
Commerce’s determinations are not inconsistent with any requirement of Article 2 and there s, thus, no
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allegaions that the decison to treat these two companies as a single “producer/exporter” is
inconsistent with the AD Agreement. Accordingto Mexico, this decision is WTO-inconsistent
because CEMEX and CDC are two independent companies.”® Asdiscussed below, this
argument disregards the actual text of Article 6.10 and mischaracterizes the obligationsin the AD
Agreement. In addition, Mexico's allegation contradicts the substantial evidence on the records
of the fifth through eleventh assessment reviews regarding the intertwined nature of CEMEX and
CDC’ s operations that support Commerce’ s decision to treat CEMEX/CDC as a single economic
enterprise.”* For these reasons, Mexico’s claim regarding Commerce' s decision to “collapse”
CEMEX and CDC must fall.

a Article 6.10 Does Not Require Investigating Authorities to Determine
Separate Dumping Margins for Each Legal Entity in a Single Economic
Entity

469. Article6.10 of the AD Agreement dates, in relevant part:

The authorities shall, as arule, determine an individual margin of
dumping for each known exporter or producer concerned of the
product under investigation.

470. Theremainder of Article 6.10 provides for an exception to this“rule” to permit assigning
an individual margin to a smaller group of selected exporters or producers when “the number of
exporters, producers, importers or types of products involved is so large as to make such a
determination impracticable.” Contrary to Mexico’ s assertions, Commerce did not base its
decision to give these two companies a common dumping margin on the exception in Article
6.10.”° The basis for the determination is Commerce's finding that these two companies
constitute, for antidumping purposes, a single economic entity, i.e., asingle “exporter or
producer” within the meaning of Article 6.10 of the AD Agreement.

471. Article 6.10 refersto the calculation of a separate dumping margin for each known
“exporter or producer,” not each known legal entity that produced or exported subject

inconsistency with Article 9.3.

In addition, M exico claims that Commerce’s “reliance” on a WTO-inconsistent “margin likely to prevail” in
the sunset review is inconsistent with Article 11.3. Mexico First Submission, para. 994. Mexico misconstrues
Commerce’s actions in the sunset review. Commerce reported to the ITC the “margin likely to prevail” if the order
were revoked. Asdiscussed in Section V1.B, Commerce did not rely on the “margin likely to prevail” in making its
likelihood determination. Nor wasit obligated to do so under U.S. law or the AD Agreement. Thus, the Panel
should reject Mexico’sArticle 11.3 claim.

78 Mexico First Submission, paras. 971-985.

Mexico also appears to claim that Commerce’s collapsing regulation (19 CFR 351.401(f)) is
inconsistent with Article 6.10 of the AD Agreement. See Mexico First Submission, para. 980. Asdiscussed in
Section IV, this claim was not included in Mexico’ s panel request and is therefore not within the Panel’ sterms of
reference. Nonetheless, the United States has demonstrated above that, even if the claim is addressed on the merits,
it is baseless.

™0 Mexico First Submission, para. 972, 975-977.

739
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merchandise The question for the Panel, therefore, is whether the phrase “exporter or producer”
may encompass separate legal entities which act in consort as a single entity for purposes of
production or exportation of the subject merchandise.

472. The AD Agreement does not define either “exporter” or “producer.” Thus, nothing in the
Agreement requires that the concept of “exporter” or “producer” must necessarily be delimited in
terms of corporate structure rather than in terms of commercial practice. The ordinary meanings
of the terms “exporter” and “producer” aso do not indicate that they must be comprised of a
single legal or corporate entity.”*

473. Asthe Appellate Body recognized,

[W]here the parties to a transaction have common ownership, although they are
legally distinct persons, usual commercial principles might not be respected
between them. Instead of a sale between these parties being a transfer of goods
between two enterprises which are economically independent, transacted at
market prices, the sale effectively involves atransfer of goods within asingle
economic enterprise. In that situation, there is reason to suppose that the sales
price might be fixed according to criteriawhich are not those of the marketplace.
The sales transaction might be used as a vehiclefor transferring resources with the
single economic enterprise. Thus, the sales price may be lower ... [or] higher than
the “ordinary course” price, if the purposeisto shift resources ... . There are many
reasons related to corporate law and strategy, and to fiscal law, which may lead to
resources being allocated ... within a single economic enterprise.’*

474. Inother words, the Appellate Body has recognized that, although affiliated parties may
retain separate legal identities, that fact does not resolve the issue of whether prices between
those parties are at arm's length — to use the Appellate Body's terminology, whether the parties
are "economically independent.” By the same logic the facts of a particular case may reveal that
the operations of two or more affiliated parties are so closely intertwined that they effectively
constitute a single economic entity. Beyond simple afiliation in which prices between the two
entities may be disregarded in appropriate circumstances, in such cases the parties should be
treated as a single "exporter" or "producer” within the meaning of Article 6.10 of the AD
Agreement. Commerce's determinations to treat CEMEX and CDC as asingle enterprise are
therefore consistent with Article 6.10.

475. Indeed, if Members were not permitted to treat multiple legal entities that comprise a
single economic entity as a single “exporter or producer” for antidumping purposes, such
economic entities could circumvent the disciplines of the Agreement by compartmentalizing
comparable production and sales of merchandise within separately incorporated units. Consider,

™1 See The New Shorter Oxford English Dictionary (definitions of “exporter” and “producer” ) (Exhibit
US-100).
"2 US - Hot-Rolled Steel (AB), para. 141.
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for example, a parent company with four factories, each separately incorporated and wholly-
owned. Although there are five distinct legal entities, production and export of the subject
merchandise is conducted by the corporate family asawhole, i.e., thereis asingle “exporter or
producer.” When legally-separate companies in fact operate as a single economic entity with
respect to production and sales of the subject merchandise, nothing in the ordinary meaning of
the text of Article 6.10, the context, or the object and purpose of the Agreement precludes a
Member from applying afunctional definition and treating the single economic entity as asingle
“exporter or producer”.

476. “Collapsing” istheterm used in U.S. law for afinding that related companies that
constitute a single economic entity, i.e., asingle exporter or producer tha such term should
receive a single exporter-specific rate based on the data for the enterprise asawhole. The
rationale for collapsing is that the affiliated producers operations are sufficiently intertwined
that, absent a single rate for the enterprise, the individual entities could undermine the remedy by
manipulating pricing and production decisions within the enterprise. Whether two related but
separae legd entitiesfunction as a single economic enterprise is aquestion of fact that can only
be determined on a case-by-case basis. As discussed below, the factsin the reviews at issue here
support Commerce’ s decision to collapse CEMEX and CDC. Thus, the Panel should find that
Commerce’ s determinations are not inconsistent with Article 6.10 of the AD Agreement.

477. Mexico also asserts that by calculating a margin applicableto both CEMEX and CDC,
Commerce failed to apply the general rulein Article 6.10.” Article 6.10, however, does not
address calculation of margins. Rather, Article 6.10 merely requires, as agenera rule,
examination of al known exporters or producers in an investigation.”

478. Mexico is confusing the issue whether a separate margin is required for each exporter or
producer with the issue of what constitutes an exporter- or producer-specific margin. In
particular, Mexico’ s reference to the panel reportsin Argentina - Floor Tiles, EC - Bed Linen,
and Argentina - Poultry as supporting its position appears to be misplaced.”* The pandsin
Argentina - Floor Tiles, EC - Bed Linen, and Argentina - Poultry, were considering the
authorities decisions, in investigations, not to determine any individua margins for specific
exporters/producers.”® The question of what constitutes an individual exporter or producer was
not before the panels in those disputes.

479. The United States agrees that, except as provided in the second sentence of Article 6.10,
Members must calculate an individual margin for each known exporter or producer. However,

™3 Mexico First Submission, para. 974.

™4 See US - Japan Sunset (AB), para. 154 (The “reference in [the first sentence of Article 6.10] to ‘the
product under investigation’ suggests that it is primarily directed to original investigations.”).

™5 Mexico First Submission, paras. 974-76.

"8 See Argentina - Floor Tiles, paras. 6.86-6.100 (authority had determined dumping margins for different
sizes of the product), EC - Bed Linen (21.5 - India) (Panel), paras. 6.135-136 (involving “unexamined” producers
for whom authority had not calculated dumping margins), and Argentina - Poultry (Panel), paras. 7.212-7.217
(authority had assigned “all others” rate to two exporters).
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neither the text of the AD Agreement, nor the reports cited by Mexico to support the proposition
that Commerce' s determination to treat the single economic entity, CEMEX/CDC, asasingle
“exporter or producer” isinconsisent with Article 6.10. Additionally, because Mexico fails to
establish its clams under Articles 2.1, 2.2, 2.4, 6.8 of the AD Agreement, which appear in any
event to be premised upon a breach of Article 6.10, these claims also lack merit and should all be
dismissed.”’

b. Commerce Reasonably Determined, Based upon the Factsin Each
Review, That CEMEX and CDC Operated as a Single Economic Entity
with Respect to Production and Sales of the Subject Merchandise

480. Inthe fifth through €eventh assessment reviews, Commerce determined to “ collapse’
CEMEX and CDC, thereby treating them as a single economic entity and calculating a margin of
dumping for that entity. Given the evidentiary record in each of the reviews @ issue,

Commerce s determinations to do so were reasonable. Mexico has faled to demonstrate
otherwise.

481. Ineach of the assessment reviews at issue, Commerce examined the information and
argument provided by the parties and gave an explanation of why it was appropriate to collapse
CEMEX and CDC given their reationship and their business operations.”® Specifically, the
facts demonstrate that CEMEX and CDC were not only affiliated, but that CEMEX in fact
owned, directly and indirectly, alarge percentage of CDC. CEMEX managers and directors also
sat on the board of directors for CDC and its affiliated companies.”* The evidence also showed
that CEMEX had significant input with respect to the design and construction of CDC’s
Samalayuca manufacturing plant.” These facts indicated that CEMEX and CDC are closely

™7 Mexico First Submission, paras. 992 and 994.

In each individual assessment review, Commerce considered the factual bases for treating CEMEX and
CDC asasingle entity and concluded, based on the record evidence, that treatment of CEMEX and CDC as asingle
entity was appropriate. Fifth Review Final Results, 62 FR at 17154-17155 and Fifth Review Final Decision
Memorandum, at Comment 4 (M EX -31), Sixth Review Final Results, 63 FR at 12773-12774 and Sixth Review Final
Decision Memorandum, at Comment 7 (M EX-51); Seventh Review Preliminary Results, 63 FR at 48472 (MEX-63);
Seventh Review Final Results, 64 FR at 13150-13152 and Seventh Review Final Decision Memorandum, at
Comment 2 (M EX-70); Eighth Review Preliminary Results, 64 FR at 48779 (noting that aNAFT A panel had upheld
Commerce’s decision in the 1994-1995 review to collapse CEM EX and CDC) (MEX-78); Eighth Review Final
Results, 65 FR 13943 and Eighth Review Final Decision Memorandum, at Comment 11 (M ex-85); Ninth Review
Preliminary Results, 65 FR at 54221 (M EX-93); Ninth Review Final Results, 66 FR 14889 and Ninth Review Final
Decision Memorandum, at Comment 12 (MEX-97); Tenth Review Preliminary Results, 66 FR at 47633 (collapsing
CEMEX and GCCC) (Exhibit M EX-102); Tenth Review Final Results, 67 FR 12518 (M EX -105); Eleventh Review
Preliminary Results, 67 FR at 57380 (M EX-107); Eleventh Review Final Results, 68 FR 1816 (M EX-110);
Commerce Sunset Review Final Results, 65 FR 41049 (M EX-135).

™9 See Fifth Review Collapsing Memorandum; Sixth Review Collapsing Memorandum; Seventh Review
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Collapsing Memorandum;, Eight Review Collapsing Memorandum; Ninth Review Collapsing Memorandum; Tenth
Review Collapsing Memorandum; Eleventh Review Collapsing Memorandum (Exhibit US-101).

™0 Sixth Review Collapsing Memorandum, at 3 (Exhibit US-101). At verification, CEMEX and CDC’s
company officialsinformed Commerce that CEMEX served as a consultant for CDC’s plant design and production
and was responsible for making all the engineering decisions. CEM EX officials stated that CEM EX provided such



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 155

affiliated and do not operate independently, but rather as a single economic entity. Moreover, the
factsindicated that, unless the single economic entity were treated as a single exporter/producer
and given asingle rate, there was significant potential for manipulation to evade the disciplines
of the AD Agreement. Specifically, CEMEX’sownership interests and board positions gaveit
the potential to affect CDC’s pricing and production decisions. Also, CDC and CEMEX both
manufactured gray cement — afungible product — and had similar production processes and
facilities. Thus, shiftsin production from one company to the other to compartmentalize
production for U.S. market would not require substantial retooling and could easily be
achieved.”™ Based on the totality of the evidence, therefore, Commerce reasonably determined
that the facts warranted treating CEMEX and CDC as a single exporter/producer for purposes of
calculating the dumping margin.

482. Mexico argues that the concept of affiliation or “related” parties only has implications for
the definition of domestic industry in Article 4.1.”** Mexico isincorrect. The concept of
affiliated or related parties hasimplications for a number of provisionsin the AD Agreement,
such as Article 2.3 and Article 2.2.”** In addition, the concept of affiliated or related parties
appears explicitly in Article 9.5, which provides for so-called “new shipper” reviews.”

483. Mexico aso argues that, even if the concept of affiliation applies beyond the definition of
domestic industry, affiliation should be defined as set forth in footnote 11. Thereisno basisfor
this contention. Moreover, the definition in footnote 11 by its own termsis explicitly limited to
paragraph 4.1. Thus, the definition in footnote 11 cannot apply in other sections of the AD
Agreement, as Mexico suggests. In addition, however, there is nothing in the ordinary meaning
of the term “exporter” or “producer” that suggests that asingle “exporter or producer” can only
be comprised of entities that are affiliated within the meaning of footnote 11.

484. Mexico aso argues that, because CEMEX and CDC are “ separate and distinct
companies,” they cannot “manipul ate each others pricing and production decisions’.”™® However,
the two pieces of “evidence” that Mexico purportsto offer fail to support these assertions.

services to CDC due to its “ownership relationship.” Id.

751 Id.

™2 Mexico First Submission, para. 981.

™3 Article 2.3 of the AD Agreement permits the calculation of a “constructed” export price “where it
appears to the authorities” that the export price is unreliable “because of association or compensatory arrangement”
between the exporter and importer or a third party. Thus, Article 2.3 contemplates that the mere fact of an
“association” between parties may signal that the price between them is “unreliable”.

™ |nanalyzing Article 2.2 and whether sales in the home market were in the ordinary course of trade, the
Appellate Body recognized that affiliation between companies could effect pricing which would distort normal
value. See US - Hot-Rolled Steel (AB), paras. 143-145.

™ gpecifically, Article 9.5 obligates authorities to conduct a review to determine an individual dumping
margin for an exporter/producer who did not export during the investigation — unless the exporter/producer is
“related” to any of the exporters/producers who are already subject to the antidumping duties on the product. In
other words, an exporter/producer “related” to exporters/producers already subject to dutiesisnot a “new” or distinct
entity.

™ Mexico First Submission, para. 991.
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Specifically, Mexico cites to testimony from the President of CDC dating back to the fifth
review”™’ and a provision of Mexican law precluding board member participation in decisions
where a conflict of interest would arise.”™® However, the ability to affect the pricing and
production decision of another company, as between two affiliated companies, does not
necessarily mean that thereis a conflict of interest. To the contrary, the fact that CEMEX’s
management and directors sit on the boards of CDC and its affiliates is consistent with the
conclusion that they operate as a single economic entity with common interests, not conflicts of
interest.

485. Insum, Commerce properly established the facts and its evaluation of those facts was
unbiased and objective as required under the Agreement. Mexico has failed to demonstrate
otherwise. The Panel should therefore reject Mexico's claimsthat Commerce’ s determinaion to
treat CEMEX and CDC as a single economic entity is inconsistent with Articles 2.1, 2.2, 2.4, or
6.10 of the AD Agreement.

8. Duty Absorption Findings Are Not WTO-Inconsistent, Either As Such or As
Applied

486. Where the product exported is sold in the United States through an importer affiliated
with the exporter or producer, Commerce will, under specific circumstances, make findings as to
whether antidumping duties have been “absorbed” by the &filiated importer. Mexico argues that
these duty absorption findings are inconsistent with various obligations under Articles 2, 6, and
11 of the AD Agreement, as such and as applied.”™® Contrary to Mexico’s alegations, however,
Commerce s duty absorption findings do not establish an amount of duty that exceeds the margin
of dumping.” Moreover, interested parties have — and, in the relevant assessment reviews, had
— an opportunity to present evidence and argument on duty absorption.

a Duty Absorption Findings and the “Margin Likely to Prevail” AreNot Part
of a Determination of Dumping

" Mexico First Submission, para. 991, notes 908 & 910.

™8 Mexico First Submission, para. 991, n. 909.

™9 Mexico First Submission, paras. 697-729, 995-1039. M exico addresses duty absorption in two separate
sections of its submission. Because Mexico’'s arguments overlap or are repetitive, the United States has addressed
Mexico’s claimsrelated to duty absorption primarily in thisone section. See also Section V' 1.B, which briefly
addresses Mexico’s claim related to duty absorption as it rel ates to the “margin likely to prevail” reported by
Commerceto the ITC. See also Section VI.A

"0 Mexico also claims that Commerce's actions were inconsistent with Article 9.3 of the AD Agreement.
Mexico First Submission, paras. 799-800, 803, 1039. However, Mexico never establishes the basisfor its reliance
upon Article 9.3 of the AD Agreement or alleges any inconsistency with Article 9.3 that isindependent of its claims
with respect to Article 2. Because, as demonstrated below, Commerce’ s determinations are not inconsistent with any
requirement of Article 2, thereisno possible inconsistency with Article 9.3.
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487. Under U.S. law, if requested, Commerce conducts a duty absorption inquiry during an
assessment review initiated two or four years after publication of the order.”* Commerce makes
a duty absorption inquiry to determine whether a U.S. importer affiliated with the exporter or
producer’®? has paid the antidumping duties without passing them on to its unaffiliated U.S.
customers in the form of higher prices. Unlessthere is evidence that the importer has passed on
the duties in this way, Commerce will make afinding of duty asorption in that assessment
review.

488. Commerce made a duty absorption finding in the eighth review of the antidumping duty
order on cement from Mexico.” Commerce used this duty absorption finding in its sunset
review to adjust the “margin likely to prevail” (referred to by Mexico as the “likely dumping
margin”) reported to the ITC.”® Mexico argues that, in so doing, Commerce “increas/ed] the
likely dumping margin to arate that exceeds the rate that would otherwise be ca culated under
Article2”. According to Mexico, thisisinconsistent with both Articles 2 and 11 of the AD
Agreement.” Mexico misconstrues both the use of duty absorption findings and the function of
the “margin likely to prevail”.

489. Aspreviously explained, in making its sunset determination of likelihood of continuation
or recurrence of dumping, Commerce considers the behavior of exporters since the imposition of
the order, including evidence of continued dumping and changes in import volumes. If
Commerce makes an affirmative likelihood determination, it will inform the ITC of its
determination. Commerce also will report to the ITC a“margin likely to prevail”.” Contrary to
Mexico’ s repeated assertions, Commerce does not rely on the “margin likely to preval” inits
likelihood determination.”’

490. Inasunset review, Commerce may adjust the “margin likely to preval” that it reports to
the ITC to account for any duty absorption findings. However, contrary to Mexico’ sassertions,

1 19 U.S.C. 1675(a)(4) (Exhibit MEX-4). Asof May 2002, Commerce no longer conducts duty
absorption inquiriesin reviews of transition orders, i.e., antidumping and countervailing duty ordersin effect as of
January 1, 1995, the date of the WTO’sentry into force for the United States. The antidumping duty order on
cement from Mexico is atransition order. In May 2002, the U.S. Court of Appeals for the Federal Circuit held that
the statute does not permit Commerce to do so. See FAG Italia v. United States, 291 F.3d 806 (Fed. Cir. 2002)
(Exhibit US-102). Asaresult of the Court’s decision, in subsequent domestic litigation involving challenges to
transition orders, Commerce has annulled its duty absorption findings.

2 Duty absorption is not an issue where the sales are from an exporter or producer directly to an
unaffiliated U.S. customer because, in those circumstances, the U.S. customer is responsible for paying the duty on
imports.

"3 Eighth Review Final Results, 65 FR at 13943 (Exhibit MEX -85).

" Commerce Sunset Review Final Decision Memorandum, at Comments 5-9 (Exhibit MEX -135).

™ Mexico First Submission, paras. 703, 734-36, 737-44, 1011-1013, 1033-1039.

" See Section VI.B.

67 As previously explained, the ITC conducts a sunset review to consider whether revocation of the order
would be likely to lead to continuation or recurrence of material injury. If Commerce makes a negative likelihood
determination, the ITC will terminate its sunset review and Commerce will revoke the order.
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the “margin likely to prevail” isnot a“determination of dumping” under Article 2. It hasno
impact whatsoever on the amount of duty imposed, collected, or assessed.

491. Commerce makes a“ determination of dumping” only in the context of the investigation
and subsequent assessment reviews — not in asunset review. In the investigation and assessment
reviews, Commerce calculates a margin of dumping in accordance with Article 2 on the basis of
which duties are imposed, collected, and assessed. Duty absorption findings — which can only be
made in assessment reviews — are not used to calculate a margin of dumping for duty imposition,
collection, and assessment purposes.”®

492. The sole purpose of any duty absorption finding is for possible use in determining the
“margin likely to prevail” that is reported to the ITC. The“margin likely to prevail” in a sunset
review is not a calculated margin that is used for the imposition, collection, or assessment of
duties. Thus, contrary to Mexico's claim, Commerce’s duty absorption findings, either alone or
asincorporated into the “margin likely to prevail”, do not establish an amount of duty that
exceeds the margin of dumping established under Article 2. Thus, Mexico has failed to
demonstrate any as such or as applied inconsistency with Articles 2 and 11.

b. Parties Have and, In The Relevant Assessment Reviews, Had A Full
Opportunity To Present Evidence and Argument Regarding Duty
Absorption

493. Articles 6.1 and 6.2 provide that interested parties shall have the right to present evidence
and argument and afull opportunity for the defense of their interests. Mexico alegesan
inconsistency with these provisions, aswell as Artidles 11.3 and 11.4, because, according to
Mexico, parties are — and were in the review a issue — denied the opportunity to present evidence
and defend their interests in a sunset review with respect to duty absorption findings considered
by Commercein selecting a“margin likely to prevail”.”® Mexico misconstrues when and how
duty absorption findings are made. As demonstrated below, parties are— and, in the review at
issue, were — not denied the opportunity to present evidence and argument on duty absorption.

494. Duty absorption findings are not made in sunset reviews. As discussed above, Commerce
only makes duty absorption findings in the context of certain assessment reviews. In the course
of these assessment reviews, parties have full opportunity to argue and present evidence that
Commerce takes into account in making its duty absorption findings. Mexico has not contested
the fact that parties have this opportunity in assessment reviews. In fact, Commerce provided

8 Where Commerce finds duty absorption in an assessment review, Commerce merely states the finding;
the finding has no impact on the calculation of the margin of dumping. See, e.g., Eighth Review Final Results, 65
FR at 13943 (Exhibit MEX -85).

% Mexico First Submission, paras. 705-711, 1014-1025.
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Mexican respondents with this opportunity in the sixth and eighth reviews at issuein this case
and Mexico concedes as much.”™

495. Mexico aso argues that Commerce sets an unreasonable evidentiary standard for duty
absorption inconsistent with Article 6.2.”* According to Mexico, Commerce's evidentiary
standard is unreasonable because it is “not commercially practicd” for the customer to accept the
ligbility for paying antidumping duties.””? Mexico's argument — that, it is “commercially
practical” for affiliated importers to absorb duties and therefore it is unreasonable for Commerce
to request evidence that duties are not being absorbed in order to make a negative duty absorption
finding —issimplyillogicd. Articles6.1 and 6.2 ensurethat interested parties have theright to
present evidence and argument and have a full opportunity for the defense of their interests.
Mexico hasfailed to demonstrate that Commerce does not provide such opportunities.

496. Mexico aso argues that Commerce’ s duty absorption findings are inconsistent with
Articles 6.1, 6.2, and 6.9 because parties had no opportunity in the sunset review to defend their
interests and no notice of the essential facts.”® Contrary to Mexico’ s assertions, interested
parties, including Mexican respondents, were on notice and had ample opportunity to comment
on adjustment to the margin likely to prevail to account for duty absorption findings.

497. AsMexico acknowledges, U.S. law instructs Commerce to make duty absorption findings
in assessment reviews upon request.”* In both the sixth and eighth assessment reviews, domestic
interested parties made such requests. These requests were served on the Mexican respondents
representatives.”” Moreover, U.S. law instructs Commerce to report to the ITC a“margin likey
to prevail” aswell as Commerce' s findings concerning duty absorption.”” Thus, interested
parties, including Mexican respondents, were well aware that Commerce would make such
findings and report those findings to the ITC.

498. Mexico's alegation that Commerce's* sunset review final determination ... proved to be
the first indication to the parties that the Department intended to rely on its duty absorption
finding from the eighth administrative review” is contrary to the record evidence.”” In
discussing duty absorption findingsin its preliminary sunset results, Commerce stated that if the

0 See Mexico First Submission, para. 715. See also Sixth Review Preliminary Results, 62 FR at 47627,
47632 (Exhibit US-7) (providing parties with an opportunity to comment on the preliminary results, which included
a preliminary finding of duty absorption).

™ Mexico First Submission, paras. 709-710, 721-723, 1026-1030.

2 Mexico First Submission, paras. 710, 723.

™ Mexico First Submission, paras. 709, 724-729, 1014-1025.

™ Mexico First Submission, paras. 698, 999-1000.

S See Eight Review Petitioners’ Duty Absorption Inquiry Request (October 21, 1998) (Exhibit US-103);
Sixth Review Petitioners’ Duty Absorption Inquiry Request (September 30, 1996) (Exhibit US-104).

19 U.S.C. 1675a(c)(3) (Exhibit MEX-5); 19 U.S.C. 1675(a)(4) (Exhibit M EX-4); see also Mexico First
Submission, paras. 698, 1001. As discussed above, Mexico concedes that it had the opportunity to provide evidence
and argument on duty absorption in the eighth assessment review.

" Mexico First Submission, para. 726 (emphasisin original).



United States — Anti-Dumping Measures First Written Submission of the United States
on Cement from Mexico (WT/DS281) January 4, 2005 — Page 160

results of the eighth review, which was pending during the sunset review, became available prior
to the deadline for case briefsin the sunset review, the “interested parties are invited to comment
on the use of the final results of the current [eighth] review to theinstant review in ther
respective case briefs.”’”® Not only were the interested parties on notice that the duty absorption
findings in the eighth review could be used in the find results of the sunset review, the parties
were invited to comment on the use of the findings in their sunset review case briefs.

499. Insum, U.S. law provides that interested parties have the opportunity to present evidence
and argument concerning duty absorption during the sunset review. Further, the record of the
Commerce sunset review at i ssue reflects that the parties therein had such an opportunity. In
fact, they did so in their substantive responses to the notice of initiation.””® They also did so their
case and rebuttd briefsin response to Commerce' s preliminary sunset results.”® For these
reasons, the Panel also should dismiss Mexico’'s claims under Articles 6.1, 6.2, and 6.9.

E. The ITC’s Decision Not to Initiate a Changed Circumstances Review Is Consistent
With Articles 4, 6, and 11 of the AD Agreement

1. Factual Background

500. CEMEX filed its petition to institute a changed circumstances review on September 19,
2001, lessthan ayear after the conclusion of the ITC' s sunset review. The only “changed
circumstance” alleged in CEMEX’ s petition was the fact that it had completed its acquisition of
U.S. cement producer Southdown. At the time of the ITC's determination in the sunset review,
the Southdown acquisition was unconsummated and only recently announced.

501. Inits petition seeking the changed circumstances review, CEMEX contended that, given
the size of itsinvestment in the United States, it would be “economically irrationd” for it to
export cement from Mexico in such amanner asto adversely affect its U.S. cement operations.

502. Despitethisclaim, CEMEX provided no evidence that there had been any changes since
the Southdown acquisition in the volume or price of imports from Mexico or in any of the
competitive conditions in the Southern Tier regional market. In fact, CEMEX provided no daa
on subject imports into the U.S. market since the acquisition. Insead, CEMEX attempted to
document with economic discussions or forecasts why CEMEX would have a strong disincentive
to import and price in an injurious manner if the order were revoked. CEMEX relied entirely on

™ Commerce Preliminary Sunset Decision Memorandum, at 15-16, n.40 (Exhibit MEX-132). The
Eighth Review Final Results were issued on March 15, 2000 (Exhibit MEX -85); case briefs in the sunset review
were filed on April 10, 2000. See Commerce Sunset Final Results, 65 FR at 41050 (Exhibit MEX -135).

. See, e.g., CDC Substantive Response, at 10-12 (Exhibit US-30); CEMEX Substantive Response, at 7-9
(Exhibit US-29).

0 See, e.g, STCC Case Brief, at 8-9 (Exhibit US-35); CEMEX Case Brief, at 2-7 (Exhibit US-36);
CEMEX Rebuttal Brief, at p. 4-5 (Exhibit US-105).
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unsubstantiated all egations regarding its likely future actions and future changesin U.S. and
Southern Tier market conditions.

503. ThelTC published a notice requesting written comments “ concerning whether the alleged
changed circumstances, brought about by CEMEX’ s acquisition of Southdown, were sufficient to
warrant institution of areview investigation.””™ In response, comments were filed in opposition
to CEMEX’ s petition by domestic cement producers and labor unions. Commentsin support of
the petition were filed by two other Mexican cement producers, GCCC and Cementos A pasco,
and by various public officials in the United States, including severd members of Congress.

504. ThelTC dismissed CEMEX’srequest for areview and provided a detailed explanation of
its reasons.

2. The ITC’s Decision Was Consistent With Article 11 Of The AD Agreement

a Mexico' s Article 11 Claim Should Be Andysed Only With Respect to
U.S. Compliance With Article 11.2 as Article 11.1 Does Not Set Out
Additiond Obligations for Members.

505. Mexico contends that the ITC' s decision not to initiate achanged circumstances review is
inconsistent with Articles 11.1 and 11.2 of the AD Agreement. Article 11.1, however, simply
provides a general principle that is further elaborated on in Articles 11.2 and 11.3.

506. InEC - Cast Iron Fittings, the panel explained that Article 11.2 providesa*“review
mechanism to ensure that Members comply with the rule contained in Article 11.1.” The Panel
confirmed that Article 11.1 “does not set out an independent or additional obligation for
Members.” Rather, it contains a*general, unambiguous and mandatory requirement” that
antidumping duties* shall remain in force only as long as and to the extent necessary” to
counteract injurious dumping. Thus, as explained by the panel in EC - Cast Iron Fittings, “it
furnishesthe basis for the review procedures contained in Article 11.2 (and 11.3) by stating a
general and overarching principle, the modalities of which are set forth in paragraph 2 (and 3) of
that Article.” "®

507. Thus, Mexico's claims under Article 11 of the AD Agreement should be andysed only
with respect to U.S. compliance with Article 11.2. Artide 11.2 states that “[t] he authorities shall
review the need for the continued imposition of the duty, where warranted, ...upon request by
any interested party which submits positive information substantiating the need for a review.”
(Emphasis added). Thus, an investigating authority is obligated to conduct areview only where
two conditions are satisfied: (1) thereview is warranted; and (2) an interested party submits
“positive information substantiating the need for areview.”

™81 Request for Comments Concerning the Institution of a Section 751(b) Review Investigation; Gray Portland
Cement and Cement Clinker from Mexico, 66 FR 51685 (October 10, 2001) (Exhibit MEX-137).
2 EC—Cast Iron Fittings (Panel), paras. 7.113.
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b. Article11.2 Provides No Specific Guidance Asto When a Review is
“Warranted” and What Constitutes “Positive Information Substantiating
the Need for a Review”

508. Article 11.2 provides no specific guidance regarding when areview of the continued
imposition of an antidumping measure is “warranted” or what constitutes “ positive information”
substantiating the need for areview. Thus, Members are free to determine under their own laws
and procedures the conditions under which areview will be conducted. In particular, contrary to
Mexico's argument,™ nothing in Article 11.2 prohibits an investigating authority from relying
on criteriathat elaborate on the basic criteria of Article 11.2 when determining whether areview
iswarranted, asthe ITC did in this case.

509. ThelTC noted that it assesses whether to institute a changed circumstances review based
on its long-standing practice of assessing whether (1) there have been significant changed
circumstances from those in existence at the time of the original investigation; (2) the changed
circumstances are not the natural and direct result of the impasition of the antidumping duty
order; and (3) the changed circumstances are such as to warrant afull review.”

C. The Quedtion for the ITC at the Initial Stage is Whether a Change in
Circumstances Has Occurred

510. Indeermining at theinitial stage whether areview iswarranted, the ITC asks whether it
reasonably appears that a change in circumstances involving import patterns and market
conditions has occurred.” At thisinitial stage, the ITC considers the time period from
imposition/review of the order to the present so as to determine whether significant changed
circumstances have occurred which may warrant review on its merits of the need for the
outstanding measure.

511. Mexico'sarguments are based on the incorrect presumption that the question at the initial
stage is prospective; that is, that the ITC should have based its determination on the mere
allegation of CEMEX’sintent rather than actual evidence (which in this case contradicted those
allegations).

8 Mexico First Submission, paras. 773-776.
™ See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
™ TheU.S. Court of International Trade, which provides the first level of domestic legal review of ITC
decisions, has explained the ITC'sinitial stage decision as follows:
the decision to undertake a review is athreshold question, . . . [which] may be made only
when it reasonably appears that positive evidence adduced by the petitioner together with
other evidence gathered by the Commission leads the ITC to believe that there are
changed circumstances sufficient to warrant review.
Avesta AB v. United States, 689 F. Supp. 1173, 1181 (CIT 1988). (Exhibit MEX-6).
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512. Thequedion at theinitia stage, however, isnot whether a change in circumstances will
occur or whether subject imports would be likely to lead to continuation or recurrence of material
injury to the domestic industry if the order was revoked. Rather, the party seeking a changed
circumstances review has the burden of persuading the ITC with specific facts that a change has
occurred that woul d warrant going forward with afull review investigation. It isonly if achange
in circumstances has occurred and areview is warranted that the ITC conducts a prospective
analysis of whether revocation of the measure would be likely to lead to continuation or
recurrence of materia injury to the domestic industry.

d. CEMEX’ s Pdtition Failed to Show That a Review Was Warranted or to
Provide Positive Information Substantiating the Need For a Review

513. Given the information presented by CEMEX and other interested parties, and the
information that it gathered itself, the ITC found that CEMEX had not provided positive
information substantiating the need for areview, and that areview was not warranted. Mexico
has not demonstrated the contrary and simply disagrees with the ITC's conclusions.
Significantly, Mexico addresses this issue asif it were sufficient for CEMEX merely to alege
changes sincethe ITC’ s Sunset Review Determination and disregard the requirement to present
positive evidence of the alleged change for areview to be warranted. The information submitted
by an interested party must substantiate the need for areview, and not merely assume areview is
warranted, and address the merits of whether revocation would be likely to lead to continuation
or recurrence of materia injury.

514. ThelITC examined the information provided by CEMEX, aswell as other information
that it collected on its own initiative and received from other interested parties, in light of the
three criteria outlined above.

515. ThelTC noted that “[t]he alleged changed circumstance consists of CEMEX’ s acquisition
of U.S. cement producer, Southdown, Inc. CEMEX alleges that the acquisition, which was
finalized on November 16, 2000, ‘ eliminates any perceived incentive for CEMEX to import
cement from Mexico into the Southern Tier in quantities or at prices that would cause materid
injury’ "™ to Southern Tier cement producers. The ITC reasonably concluded, however, that
CEMEX had failed to provide sufficient evidence to demonstrate the existence of significant
changed circumstances.

516. ThelTC found that CEMEX did not submit any facts to substantiate its clam that asa
result of the acquisition its economic self-interest precluded it from harming the Southern Tier
cement industry. It noted that CEMEX’ sincrease in regional market share resulting from the
acquisition alone did “not demonstrate a change without evidence of an actual change in imports
or ability to supply imports, prices, or competitive conditions in the industry.” It further noted
that CEMEX did not present “adequate and specific facts, such as the volume and value of
imports from Mexico since the acquisition, that would provide support for its claims and

™ Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
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allegations that the acquisition prevents it from engaging ‘in import practices that undermine the
pricing structure of its Southern Tier (and U.S.) markets.”” "’

517. Inthe absence of any information from CEMEX on import volumes and prices, the ITC
gathered thisinformation itself. It found that “U.S. imports of cement from Mexico have not
fallen or even remained steady, but have instead increased since CEMEX’ s acquisition of
Southdown in November 2000. The volume of imports of Mexican cement was 29.2 percent
higher for the January-September 2001 period compared with the same period in 2000.
Moreover, the unit values of imports of cement from Mexico have declined since the
acquisition.””®  Asthe ITC observed, “[n]either the increases in volume nor declinesin value of
imports of Mexican cement provide evidence of a change in importing strategy by CEMEX
resulting from the acquisition that would warrant afull review to consider the issue of
revocaion. In not presenting adequate facts to demonstrate a sufficient change in circumstances,
CEMEX has not met its burden at the initial stage.” "

518. Contrary to Mexico's assertion that the ITC “ignored or improperly discounted the
information” supplied by CEMEX,™ the ITC fully considered CEMEX’s allegation that the
Southdown acquisition so fundamentally altered CEMEX'’ s interests with respect to the Southern
Tier market that it had no incentive to import cement from Mexico in the future in such a manner
asto injure Southern Tier producers. The ITC, however, expressly found that this allegation was
unsupported by any evidence of a changein importing behavior since the acquisition. 1t further
noted: “CEMEX has made various allegations but provided virtually no evidence, and certainly
not adequate facts, to support its claim that the acquisition of Southdown is a changed
circumstance sufficient to warrant review of the order. Moreover, the available Commerce
import data provide clear and convincing contrary evidence that imports of cement from Mexico
have increased, and their value has declined, since the acquisition.”

519. ThelTC dso found that CEMEX failed to meet its burden of providing sufficient
evidence to satisfy the criterion that the alleged changed circumstances not be the natural and
direct result of the imposition of the antidumping order. It observed that “CEMEX has not made
it clear why the Commission should not find that a shift of production to the U.S. market would
be anything other than the natural consequence of the outstanding antidumping duty order.” "2

8" Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).

"8See Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX-138) and Southern-Tier
Imports from Mexico Tables 1 and 2 (Exhibit US — 106). In yet another attempt to confuse the issue before the ITC at
the initial stage, and before this Panel, Mexico challenges the ITC’s consideration of the available unit value data.
Mexico First Submission, para. 780. But Mexico fails to recognizethat: (1) theinitial stage is a screening process to
determine if a change exists and in which the factors considered in a full review do not apply; and (2) the requester,
CEMEX, had the burden of persuading the ITC through submission of specific and adequate facts, i.e., actual data such
as changesin prices or unit valuesrather than projection of price trends, that the alleged change had occurred.

™ Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).

™ Mexico First Submission, para. 764.

"™ Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).

™2 Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
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520. Thus, based on its analysis of all the information presented, the ITC concluded that
CEMEX did not present sufficient facts that, “when weighed against the other facts presented,
would convince areasonable decision-maker that a full investigation is necessary.”’® Apart from
its predictions regarding the potential future impact of the acquisition, CEMEX submitted no
positive evidence that areview was justified. It isclear that an objective and unbiased
investigating authority could reach the same conclusion as the I TC under these circumstances.

e The Three Criteria Used By the I TC to Assess Whether the Conditions Set
Forth in Article 11.2 Have Been Satisfied Are Consistent With the AD
Aqgreement.

521. Mexico’ s suggestion that the three criteria used by the I TC to assess whether a changed
circumstances review is warranted are inconsistent with Article 11.2 of the AD Agreement™ is
without merit. Asnoted above, the ITC asks whether (1) there have been significant changed
circumstances from those in existence at the time of the original investigation; (2) the changed
circumstances are not the natural and direct result of the impasition of the antidumping duty
order; and (3) the changed circumstances are such as to warrant afull review.

522. ThelTC sthree criteriamerely provide further amplification of the requirements of
Article 11.2 that the interested party establish that areview is warranted based on positive
information substantiating the need for areview. Asto thefirst criterion, it issimply basic that
the petition demonstrate the existence of significant changed circumstances since the original
investigation or the last review. Without such a change, there would be no purpose in revisiting
the original injury determination or last review.

523.  For the same reason — as to the second criterion — a showing that the changed
circumstances are not the natural and direct result of the imposition of the antidumping order is
essential. For example, the mere fact that imports declined after the order or that a respondent
acquired production facilities in the importing country does not in-and- of-itself demonstrate that
the continued imposition of duties is not necessary. Mexico’ s assertion that “the requesting party
must overcome a presumption” that any changes are the natural result of the order is simply
wrong.’®

524. Thethird criterion is merely an elaboration of thefirst. The ITC asks whether the
changed circumstances, allegedly indicating that revocation of the order would not be likely to
lead to continuation or recurrence of material injury, warrant full investigation. Mexico argues
that:

[1]n defining whether changed circumstances indicate the domestic

industry would not be materially injured should the order be

" Changed Circumstances Dismissal Notice, 66 FR at 65741 (Exhibit MEX -138).
™ Mexico First Submission, para. 774.
"See Mexico First Submission, para. 776.
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revoked, thereby warranting a full review, the party must basicaly
establish at the outset what should be established only during afull
review.’®

Mexico simply misreads this criterion. It does not ask “whether changed circumstances indicate
the domestic industry would not be materidly injured should the order be revoked.” Rather, it
asks whether the changed circumstances, alegedly indicating that revocation of the order would
not be likely to lead to continuation or recurrence of material injury, warrant full investigation.

525. Contrary to Mexico's suggestion, none of these three requirements limits the positive
information relevant to determining whether to institute a review or obligates the petitioning
party to establish at the outset al the information necessary to prove that the order should be
revoked.”™ Rather, they ensure that, consistent with Article 11.2, the petitioning party provides
“positive information substantiating the need for areview,” and that areview is undertaken only
if warranted.

3. Mexico Has Not Demonstrated Any Inconsistency With Article 4.1(ii) Of The
AD Agreement

526. Mexico claimsthat the ITC s decision not to grant a changed circumstances review was
inconsistent with Article 4.1(ii) of the AD Agreement because “exceptional circumstances’ no
longer exist to justify an injury determination on aregional industry basis.”® Mexico'scamis
anything but dear. Mexico argues that the alleged change in circumstances brought about by
CEMEX'’ s acquisition of Southdown “changed the information contained in the record” of the
sunset review with respect to the definition of the regional industry and that the “regional
industry definition was even moreinappropriate as aresult of the CEMEX acquisition of
Southdown.”

527. Whatever Mexico intends by this vague argument, it is derived entirely from Mexico’'s
claim under Article 11.2 that the ITC was obligated to initiate a new review to evaluate whether
injury would indeed continue or recur under the alleged changed circumstances. Consequently,
the United States refers the Panel to its response above to Mexico's claim under Article 11.2.

4, Article 6 Of The AD Agreement Is Not Applicable To The Decision Whether
To Initiate A Review Under Article 11 Of The AD Agreement

528. Mexico clamsthat thel TC'srefusd to initiate a changed circumstances review is
inconsistent with Article 6 of the AD Agreement. Article 6, however, is not applicableto a
determination by an investigating authority whether o initiate areview under Article 11 of the
AD Agreement.

™ Mexico First Submission, para 776.

7 Mexico First Submission, para. 776.
™8 Mexico First Submission, paras. 786-789.
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529. Article 11 of the AD Agreement provides for the review of existing antidumping
measures, and Article 11.4 specifically states that “[t]he provisions of Article 6 regarding
evidence and procedure shall apply to any review carried out under this Article.””*® However, the
text of Article 6 makesit clear that it only applies after an investigation has been initiated, not to
the decision whether to initiate the investigation. For example, Articles 6.1 and 6.4 use the
phrase “in an anti-dumping investigation.” Similarly, Article 6.2 uses the phrase “[t]hroughout
the anti-dumping investigation.”

530. Moreover, the application of Article 6 to initiations of changed circumstances reviews
would lead to absurd results. For example, would an authority have the right -- or be obligated --
to issue questionnares to all interested parties prior to initiation? |sthe authority required to
hold hearings and solicit input from all interested parties, including industrial users, prior to
initiating areview?

531. Because Article 6 of the AD Agreement does not apply to the initiation of areview under
Article 11, the Panel should dismiss Mexico's claims under Article 6.

532. Moreover, Mexico's Article 6 argument hinges on the ITC' s use of public import datain
itsdismissal of CEMEX’ s petition. Article 11.2 provides for reviews at the initiative of
investigating authorities or *“upon request by any interested party which submits positive
information substantiating the need for areview.” It isthus clear that an interested party seeking
an Article 11.2 review bears a certain evidentiary burden. The Appellate Body has explained that
“positive evidence” —which is akin to “positive information” —is evidence that “must be of an
affirmative, objective and verifiable character, and that it must be credible.”*® Moreover, by the
terms of Article 11.2 itself, the information must “ substantiate the need for areview.”®*

533. CEMEX did not submit positive information substantiating the need for areview.
CEMEX'’ s petition faled to show that the acquisition of Southdown had resulted in a change in
importing patterns and behavior. CEMEX having failed to affirmatively supply such

™ Article 5 of the AD Agreement sets out obligations relating to the initiation of investigations. However,
nothing in Article 11 applies the initiation requirements of Article 5 to reviews. The absence of any cross-reference
extending the obligations of Article 5 of the AD Agreement to reviews reflects the simple fact that the negotiators
chose not to apply the disciplines of Article 5 to the initiation of reviews. Had the drafters of the AD Agreement
intended to make the initiation of reviews subject to the requirements of Article 5, they would have made that clear
by way of across-reference. The United States notes that in US-Argentina Sunset, the Appellate Body (at paras. 278
and 280) relied in part on the absence of any cross-references for its finding that the provisions of Article 3 of the
AD Agreement do not apply to reviews under Article 11.3.

80 U7S-Hot-Rolled Steel (AB), para. 192.

81 The word “substantiate” is defined as: “1. Give substance or substantial existence to, to make real or
substantial. 2. Give solidity to, make firm, strengthen. 3. Give substantial form to, embody. 4. Prove the truth of;
demonstrate or verify by evidence; give good grounds for.” New Shorter Oxford English Dictionary, p. 3124.
(Exhibit US-24).
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information, Mexico can hardly complain about thefact that the ITC devel oped this relevant data
onitsown initiative.

F. The U.S. Retrospective Antidumping Duty Assessment System is Consistent With
Obligations Under the AD Agreement

534. Mexico argues that the U.S. retrospective antidumping duty assessment system is
inconsistent with various provisions of the AD Agreement because final antidumping duties are
not assessed until a period after entry of the subject imports and because such duties may be
higher than the estimated duties paid at thetime of entry.®? In so doing, Mexico is essentially
challenging the very nature and validity of retrospective antidumping duty assessment systems.
As demonstrated below, Mexico’'s claims are entirely without basis. The AD Agreement
expressly recognizes that Members may use either retrospective or prospective antidumping duty
assessment systems.®® Therefore, Mexico's argument that assessment on a retrospective basisis
WTO-inconsistent is contradicted by the text of the Agreement itself. Further, Mexico failsto
establish that the U.S. retrospective antidumping duty assessment system is inconsistent with any
WTO provision.

1. Overview of the U.S. Retrospective Antidumping Duty Assessment System

535. Pursuant to the U.S. retrospective duty assessment system, liability for payment of
antidumping duties attaches at the time that the merchandise subject to a preliminary or final
antidumping or countervailing duty measure enters the United States.®** When such measures
have been put into place, the United States requires that a security®® be provided to U.S.
Customs and Border Protection (“ Customs’) at the time of entry. Determination of the actual
duty amount is delayed for one year. Each year, following the anniversary month of the measure,
final duty liability is determined either through an assessment review (“administrativereview” in
U.S. parlance) or, if no review is requested, under “automatic assessment” procedures.®® Inthe
case of areview, each subject entry during the period of review (i.e., the previous year) is
compared to aweighted-average normal value to determine whether that entry was sold below
normal value. This comparison establishes the amount of antidumping duties, if any, for that

82 Mexico First Submission, paras. 1040-1089.

83 A system for assessing the amount of the duty on a retrospective basis also is expressly contemplated
under the SCM Agreement. See footnote 52 of the SCM Agreement.

84 The only exception applies with respect to entries made up to 90 days prior to a preliminary
determination in an investigation. Article 10 of the AD Agreement (and Article 20 of the SCM Agreement) contains
specific provisions permitting retroactive application of an antidumping measure to these entries when certain
conditions have been met. This possibility of retroactive application of antidumping duties to merchandise that
entersthe United States prior to a preliminary determination is not at issue in this case.

85 |f the entry occurs during an antidumping duty investigation, after preliminary determinations of injury
and dumping and prior to an antidumping duty order, the United States typically permits the security to take the form
of cash deposits or bonds, at the preference of the importer. After an order isissued, the security must be in the form
of cash deposits.

8% 19 CFR 351.212(c) (Exhibit US-1); 19 U.S.C. 1675 (Exhibit MEX -4).
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entry. Oncethe total amount of dutiesfor al entriesin the period of review is determined, that
amount is assessed on an importer-specific basis.

536. At the conclusion of the assessment review, Commerce instructs Customs to assess
definitive antidumping duties in accordance with its final results of review.®” To the extent that
the definitive duties owed are less than the amount of the cash deposits paid as security, any
excess plusinterest is returned to the importer. To the extent that the definitive liability is greater
than the cash deposits, the importer must pay that additional amount plus interest.?%

537. The assessment of final duties on aretrospective basisis expressly provided for in Article
9.3.1 of the AD Agreement which sets out certain obligations that apply “[w]hen the amount of
the anti-dumping duty is assessed on aretrospective basis ... .”  Although Mexico acknowledges
that Article 9.3 establishesrules for retrospective assessment,®® Mexico then takes the directly
contrary position that retrospective assessment is inconsistent with that provision. Thereis
simply no way to reconcile Mexico's argument with the text of Article 9.3.#° Asdiscussed
below, Mexico failsto make any prima facie case of inconsistency with respect to the U.S.
retrospective antidumping duty assessment system.

2. Article 9 and the GATT 1994 Do Not Require Members Using Retrospective
Systems to Under-Collect Assessed Duties

538. Mexico complainsthat, under the U.S. retrospective antidumping duty assessment
system, the United States asks importers to correct for any underpayment of dutiesin cases where
the final assessed duties are higher than the estimated duties deposited at the time of entry.
According to Mexico, under Article 9 and the GATT 1994, the United States is precluded from
collecting duties in the full amount of dumping found in its Article 9 assessment review in these
circumstances®! Mexico iswrong.

87 19 U.S.C. 1675(a)(3)(B) (Exhibit MEX-4).

88 19 U.S.C. 1677g (Exhibit US-2). See also US - Section 129 (Panel), paras. 2.7-2.8 (describing the U.S.
system). Consistent with Article 10.3 of the AD Agreement, U.S. law providesthat final liability for payment of
antidumping duties with respect to entries during the period in which provisional measures are in effect is capped at
the amount of the provisional duty paid or payable. See 19 U.S.C. 1673f(a) (Exhibit US-3).

89  Mexico First Submission, para. 1070.

810 Asthe Appellate Body has explained, a treaty interpreter must “give meaning and effect to all the terms
of atreaty” and is “not free to adopt a reading that would result in reducing whole clauses of paragraphs of atreaty to
redundancy or inutility.” Korea - Dairy (AB), para. 80 (citations omitted). Assessing duties on a retrospective basis
also is discussed elsewhere in the AD Agreement. In particular, note 22 in Article 11 provides that “[w]hen the
amount of the anti-dumping duty is assessed on a retrospective basis, a finding in the most recent assessment
proceeding under subparagraph 3.1 of Article 9 that no duty is to be levied shall not by itself require the authorities
to terminate the definitive duty.” See also note 52 in Article 21 of the SCM Agreement which contains similar
language with regard to countervailing duties.

81 Mexico First Submission, paras. 1071, 1073. The U.S. retrospective antidumping duty assessment
system, as such, does not violate the chapeau of Article 9.3, because the system specifically ensures through the
calculation of actual dumping margins that the amount of antidumping duties does not exceed the actual antidumping
margin for particular periods.
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539. Nothingin the text of Article 9 requires that aMember collect /ess than the full amount
of the dumping margin under any circumstances. Article 9.1 provides that Members have the
discretion to collect either the full amount of the duty or some lesser duty.®*? Moreover, Article
9.3 provides that the antidumping duty shall not exceed the dumping found to exist.®*®

540. Under the U.S. retrospective antidumping duty assessment system, Customs collects a
deposit, not the final duty, at the time of entry. The final duty levied is based on the amount of
dumping actually found to exist, consistent with Article 9.3 of the Agreement. The retrospective
system therefore does not result in the collection of dutiesin excess of the dumping actually
found to exist.

541. Mexico posits, however, that because Article 9.3.1 discusses refunds but not
underpayments, Members that assess antidumping duties on a retrospective basis are implicitly
precluded from collecting more than the amount deposited, regardless of the level of dumping
actually found to exist.?** Article 9.3.1 establishes a requirement for Members to refund
overpayments. That requirement is consistent with the obligation in the chapeau to Article 9.3
not to assess duties in excess of the dumping determined to exist. Because Members are not
permitted to retain excess dumping duties, Article 9.3.1 requires refunds. In contrast, Article 9.1
leaves it to the discretion of each investigating authority whether to require payment of thefull
amount of the duty or to accept some lesser amount (i.e., accept underpayment). It istherefore
unnecessary for Article 9.3.1 to address underpayment as well. Moreover, because the decision
to collect alesser duty is entirely discretionary, it would have been contradictory for the drafters
to have included in Article 9.3.1 aprovision parallel to the refund provision requiring collection
of duties not paid at the time of entry.

542. Thereisno implicit, much less explicit limitation in Article 9.3.1 on aMember’s
discretion to levy the full amount of the duties, regardless of when they are levied. Mexico’'s
attempt to use atiming provision to turn an explicitly discretionary “lesser duty rule” into a
mandatory “lesser duty rule” that only appliesin retrospective systems does not comport with the
text of the Agreement. Because Article 9.1 expressly vests discretion in the Members to
determine whether to impose alesser duty or the full duty, any limitation on that discretion
would have to be equally explicit.

812 Article 9.1 states with respect to imposition that:

The decision whether or not to impose an anti-dumping duty in cases where all
requirements for the imposition have been fulfilled, and the decision whether the
amount of anti-dumping duty to be imposed shall be the full margin of dumping
or less, are decisions to be made by the authorities of the importing Member. . . .

83 The same restriction isarticulated in Article V1:2 of the GATT 1994, which states that a Member may
levy “on any dumped product an anti-dumping duty not greater in amount than the margin of dumping in respect of
such product. . .."

814 Mexico First Submission, para. 1070.
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543. Indeed, the only limitation upon a Member’ s discretion to levy the full amount of aduty
isfound in Article 10.3, which applies to the collection of antidumping duties on entries made
during the period in which a provisional measureisin place. Article 10.3 states, in relevant part,
that:

If the definitive anti-dumping duty is higher than the provisional duty paid or
payable, or the amount estimated for the purpose of the security, the difference
shall not be collected.

544.  With the exception of Article 10, nothing in the AD Agreement or GATT 1994 precludes
aMember from assessing duties in the full amount of dumping that is calculated. To the
contrary, as discussed above, Article 9.1 explicitly preserves a Member’ sright to do so.
Therefore, in those instances in which the final liability for payment of antidumping dutiesis
greater than the depost collected, the United States is entitled to assess duties based on the full
amount of dumping found to exist.?*®

3. “Retrospective Assessment” is not the same as “Retroactive Application”

545. Inafurther atack on the validity of assessment of antidumping duties on a retrospective
basis, Mexico erroneously submits that the AD Agreement provides only two limited
circumstances in which “retrospective assessment” is permitted.®*® The circumstances cited by
Mexico are those reflected in Articles 10.2 %" and 10.6.%® Mexico bases this conclusion on a
fundamentally flawed interpretation of the AD Agreement.

546.  Mexico begins by confusing “retroactive” application of antidumping duties with a
“retrospective’ system for determining final antidumping duty liability. Article 10 addresses the
former, not the latter.®°

85 19 U.S.C. 1675(a)(3)(B) (Exhibit MEX-4).

86 Mexico First Submission, para. 1081.

817 Article 10.2 states in full: “Where a final determination of injury (but not of a threat thereof or of a
material retardation of the establishment of an industry) is made or, in the case of afinal determination of a threat of
injury, where the effect of the dumped importswould, in the absence of the provisional measures, have led to a
determination of injury, anti-dumping duties may be levied retroactively for the period for which provisional
measure, if any, have been applied.”

818 Article 10.6 contains the second exception to the general proposition that, whether assessment occurs
on aretrospective or prospective basis, liability attaches subsequent to the preliminary or final duty determination.
Article 10.6 of the AD A greement permits M embers when certain conditions have been met in an investigation to
levy a definitive anti-dumping duty “on products which were entered for consumption not more than 90 days prior to
the date of application of provisional measures....”

819 Mexico's reference to US - Softwood Lumber Preliminary Determinations (Panel) exemplifies its
confusion. In that case, the panel addressed whether provisional measures could be imposed retroactively, i.e., to
entries made prior to the preliminary determination, pursuant to the “critical circumstances’ provision in Article 20.6
of the SCM Agreement. See US - Softwood Lumber Preliminary Determinations (Panel), paras. 7.91-7.98. Thereis
absolutely nothing in that decision that addresses the assessment of duties on an entry made after provisional
measures were put in place, regardless of whether assessment was on a prospective or retrospective basis.
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547. Article 10.1 of the AD Agreement establishes the general rule that antidumping measures
are to be applied only to merchandise that enters for consumption after a preliminary
determination is made of dumping and material injury or, if thereisonly athreat of injury, after a
final determination of injurious dumping. Thus, the rule addresses when the measure may take
effect at the border. It does not address when or how the duties are to be assessed on the entries.

548. Under aretrospective assessment system, the exact amount of final dutiesis determined
and assessed after the date of entry. Such a system does not, however, impose duties
retroactively, i.e., it does not impose duties on entries made prior to the imposition of the
measure. In either aretrospective or prospective assessment system, liability for the duties
attaches at the time of entry. The difference isthat in a prospective system the importer gets the
bill at the time of entry (even though the bill is subject to modification®®) but in an retrospective
system the importer pays a security a the time of entry and getsthe final bill at alater date.
Accordingly, neither estimated nor fina duties under a retrospective antidumping duty
assessment system are applied “retroactively” within the meaning of Article 10.

549. Mexico's argument attempts to circumscribe impermissibly the circumstancesin which
Members can assess duties on a retrospective basis. In so doing, Mexico ignores the plain
language of the AD Agreement and renders Article 9.3.1 anullity. Specifically, Article 9.3.1.
allowsfinal duty assessment within 12 to 18 months of arequest for final assessment. Under
Mexico’'s argument, an investigating authority would have to make final assessment on or before
the date of entry of the merchandise except in the two limited circumstances discussed in Article
10. Thisisanillogical argument that failsto respect the text of the AD Agreement and the
principlethat atreaty interpreter must “give meaning and effect to all the terms of atreaty” and is
“not free to adopt a reading that would result in reducing whole clauses of paragraphs of atreaty
to redundancy or inutility.”®* Thus, Mexico’'s claim under Article 10 must fail.

4, The U.S. Retrospective Antidumping Duty Assessment System is Consistent
with Article X:2 of the GATT 1994

550. Finally, Mexico claimsthat the U.S. system isincompatible with Article X:2 of the
GATT 1994 because the United States fails “to provide for publication prior to enforcement.”%%
This claim, like many of Mexico’'s other clams, demonstrates a fundamental misunderstanding

80 |n a prospective system, as in a retrospective system, the possibility exists that as a result of the
assessment review or “re-determination” the administering authority may determine that the duty levied is
insufficient and does not reflect the actual level of dumping at the time of entry. In such instances where the
definitive liability is greater than the deposit collected, the importer must pay the additional amount. See, e.g.,
Canada's Special Import Measures Act, Sec. 60(1) (“Where ... are-determination of the normal value or export price
of ... the goods has been made, (a) the importer shall pay any additional duty payable with respect to the goods. . . .")
(Exhibit US-107)

8l Korea - Dairy (AB), para. 80 (citations omitted).

82 Mexico First Submission, para. 1060.
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of Members' obligations under the AD Agreement and the GATT 1994 and of the U.S. duty
assessment system.

551. Firgt, the United States notes that Mexico makesits claim under Article X:2 of the GATT
1994, and not under Article 12 of the AD Agreement, which requires public notice of a
Member’s determinations and details the information that is to be contained in such notices.®**
The United States has fully complied with Article 12 in al the proceedings at issue here, and
Mexico has made no claim to the contrary.

552. Even assuming arguendo that GATT Article X:2 appliesto publication of determinations
in particular antidumping proceedings,?** the United States has plainly also complied with those
obligations.

553. Specifically, Article X:2 provides that:

No measure of generd application taken by any contracting party effecting an
advance in arate of duty or other charge on imports under an established and
uniform practice, or imposing a new or more burdensome requirement, restriction
or prohibition on imports, or on the transfer of payments therefor, shall be
enforced before such measure has been officially published.

554. The U.S. anti-dumping law requires publication in the Federal Register before duties are
assessed or the cash deposit rate is changed.®” Thereis therefore no basis for Mexico's claim of
an inconsistency with Article X:2 of the GATT.

5. The U.S. Retrospective Antidumping Duty Assessment System Is Not
Inconsistent, As Applied

555. The United States notes that Mexico has failed to allege any inconsistency “as applied”
that isindependent of its“as such” claims with respect to the U.S. retrospective antidumping
duty assessment system. Because the U.S. system is not inconsistent, as such, with any of the
provisions cited by Mexico, the consequential “as applied’ claim must also fail .52

G. The Requirement Under U.S. Law That Interest Be Paid on Over- and Under-
Payment of Antidumping Duties Is Consistent with Article 9 of the AD Agreement
and Article VI:2 of GATT

83 Thetext of the U.S. statute expressly provides for the official publication of the results of Commerce's
investigations and assessment reviews. See 19 U.S.C. 16771(i) (Exhibit US- 108).

824 Article X:2 only applies to a measures of “general application.” The United States has officially
published its antidumping laws and regulations, which are measures of general application relevant in this case. The
determination of final duty liability in any individual assessment review of a particular antidumping measure is not a
“measure of general application.” See US - Hot-Rolled Steel (Panel), para. 7.268 (expressing doubt that a specific
antidumping determination can be considered a measure of “general application”).

85 See 19 U.S.C. 1677f(i) (Exhibit US-108).

826 See US - Section 129, para. 6.133 (consequential claims rejected when main claims not successful).
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556. Mexico argues that requiring the payment of interest on under-payments of antidumping
dutiesisinconsistent with GATT ArticleVI:2 and Artide 9 of the AD Agreement.®’ Mexico's
claims are without basis and rest on a mischaracterization of U.S. law regarding payment of
interest on over- and under-payment of duties at thetime of entry.

557. U.S. law requires the payment and collection of interest whenever the estimated duties on
deposit differ from the actual duties due. In those ingances in which an importer's cash deposits
are greater than the antidumping duty that is assessed, upon reimbursement of the overpayment
asrequired in Article 9.3.1, the United States pays interest to the importer. In those ingancesin
which the cash deposits are less than the antidumping duty that is assessed, the United States
requires the payment of interest on the underpaid portion.?”®

558. Theinterest rate payable by the United States or required to be paid to the United States
in connection with such over- and under-payments, respectively, is set by statute.®® Once the
interest rate is properly determined, the amount of interest payableis calculated based on the
difference between the estimated duties deposited and final duties assessed.

559. Theinterest payable in both situations compensates the party entitled to the money for the
time it haswaited to receive the money. Inthe case of interest paid by the United States when it
refunds deposits paid in excess of the final amount of duties calculated, the United Statesis
compensating the affected party for the va ue of the use of the monies overpaid. Similarly, in
those instances in which the security paid is less than the final definitive duty amount ca culated,
the United States collects interest from the affected party to compensate for the value of the
importer’s use of the amount determined to be due. The United States recognizes the time value
of money in each case and does not discriminate based on whether it must pay arefund or collect
additiond duties.

560. Mexico’'sclaim that “the levying of interest, in addition to the definitive anti-dumping
duties, by definition constitutes anti-dumping duties in excess of the margin of dumping” is
entirely baseless.® Interest paid on antidumping duties, whether by the United States (in the
case of over-payment) or animporter (in the case of under-payment) is not an antidumping duty

827 Mexico First Submission, paras. 1090-1106.

88 The statute provides, in relevant part that “[i]nterest shall be payable on overpayments and
underpayments of amounts deposited on merchandise entered, or withdrawn from warehouse, for consumption on
and after ... (1) the date of publication of a countervailing or antidumping duty order under this subtitle ... .” 19
U.S.C. 16779g(a) (Exhibit US-2).

89 The interest rate payable isthe rate of interest established under Section 6621 of title 26 for such
period. 19 U.S.C. 1677g(b) (Exhibit US-2). On a quarterly basis, Customs publishes in the Federal Register the
quarterly Internal Revenue Service interest rates used in calculating interest on underpayments of duties and on
refunds of duties. See, e.g., Quarterly IRS Interest Rates Used in Calculating Interest on Overdue Accounts and
Refunds on Customs Duties, 69 FR 61401 (October 18, 2004) (Exhibit US-109).

80 Mexico First Submission, para. 1099.
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but rather, as discussed above, a separate payment or charge that reflects the time value of
money.

561. No provision of the AD Agreement, or any other WTO agreement, sets out obligations
regarding the payment of interest in these circumstances.®' For example, Article 9.3.1 of the AD
Agreement obligates an investigating authority to determine the final liability for antidumping
duties within 18 months of any request. Neither Article 9.3.1 nor any other provision in the AD
Agreement obligates an authority to pay interest or precludes an authority from paying interest on
the amount of cash deposits or other security exceeding the final liability for antidumping duties.
Likewise, neither Article 9.3.1 nor any other provision in the AD Agreement obligates an
authority to collect interest or precludes an authority from collecting interest on the amount of
final duty liability that may exceed cash deposits or other security posted at the time of entry.

562. That interest is payable at the time the final definitive duty is payable does not alter the
fundamental fact that interest is not an antidumping duty. It is a separate charge that accounts for
the importer’ s continued use of the funds during the pendency of the proceeding. No amount of
wordplay by Mexico can transform the interest payment into an anti-dumping duty.

H. Mexico’s Claims Under Article X:3(a) of the GATT 1994 Are Unfounded

563. Having failed to demonstrate that the U.S. measures it identifies are contrary to the AD
Agreement, Mexico resubmits its complaints about the same measures in the guise of a general
challenge to the “overall administration of U.S. anti-dumping law in the present case” under
Article X:3(a).%* Mexico then presents amotley list of additional measuresthat it alleges are
also inconsistent with Article X:3(a).%*

81 AsMexico itself has noted, the fundamental precept that “the amount of duties cannot exceed the
margin of dumping” has not been modified since the K ennedy Round. Mexico First Submission, para. 1093.
Although the AD Agreement is silent on the issue of interest, such payments have been required under U.S. law since
the 1979 amendments to the T ariff Act. See Trade Agreements Act of 1979, 93 Stat. 188-189 (July 26, 1979),
amending the Tariff Act of 1930 (“ Sec. 778 — Interest on Certain Overpayment and Underpayments”) (Exhibit US-
110). The co-existence of the interest requirement in the U.S. statute and this precept for the past quarter century —
even through and beyond the Uruguay Round negotiations — demonstrates that M embers did not consider interest to
be an anti-dumping duty.

82 Mexico First Submission, para. 1126.

83 Article X:3(a) states that “[e]ach contracting party shall administer in a uniform, impartial and
reasonable manner all of itslaws, regulations, decisions and rulings of the kind described in paragraph 1 of this
Article.” Article X:1, in turn, describes the following:

[ITaws, regulations, judicial decisionsand administrative rulings of general
application, made effective by any contracting party, pertaining to the
classification or the valuation of productsfor customs purposes, or to rates of
duty, taxes or other charges, or to requirements, restrictions or prohibitions on
imports or exports or on the transfer of payments therefor, or affecting their sale,
distribution, trangportation, insurance, warehousing inspection, exhibition,
processing, mixing or other use. . . .
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564. Asdemondgrated below, neither the“overdl administration of U.S. anti-dumping lawsin
the present case’ nor the additional measures identified in Section X111.C of Mexico' sfirst
submission are inconsistent with Article X:3(a).

1 Mexico Fails To Meet Its Burden of Establishing That The “Overall
Administration of U.S. Anti-dumping Laws in the Present Case” Is
Inconsistent With Article X:3

565. With respect to Mexico’'s claim about the “overall administration of U.S. anti-dumping
laws in the present case,” Mexico fallsto make aprima facie case of inconsistency with Article
X:3(a). Mexico merely lists a handful of government actions that it alleges are “examples of

U.S. violations of its Article X:3(a) obligations’®* and excusesitself of any further effort with
the statement that “[t]he administration of U.S. anti-dumping laws in this case has been described
in detail above, and need not be repeated here.”

566. First, Mexico fails even to identify any particular laws, regulations, decisions or rulings
the administration of which allegedly breaches Article X:3(a). Instead, it merely summarizes its
earlier arguments regarding substantive Commerce and ITC decisionsin the reviews at issue®™®
and asserts that the “overall administration of U.S. anti-dumping laws in the present case”
breaches Article X:3(a).2” Mexico has failed to undertake even the minimal argumentation
necessary to establish a breach of Article X:3(a), asit has failed to identify any particular
measures, | et alone establish how they are being administered in a WTO-inconsi stent fashion.
Mexico's generic references to “U.S. antidumping laws’ do not demonstrate how the
administration of any particular law is not “uniform, impartial and reasonable.” Mexico cannot
fulfill this burden simply through non-specific assertions that somewhere among the broad
corpus of “U.S. antidumping laws’ there might be one or more laws that Commerceis
administering in amanner that may breach Article X:3(a).%®

567. Second, dthough Mexico purports to base its Article X:3(a) claim on “the pattern of U.S.
actions from January 1, 1995 to the present,”®* it does no more than refer back to its earlier
arguments, which relate to substantive Commerce and ITC decisions in the context of various
reviews of asingle antidumping duty order —that on cement from Mexico. Mexico isthus
challenging particular decisions made in particular reviews. Article X:3(a) gpplies, however,
only with respect to the administration of certain laws, regulations, decisions and rulings of

8% Mexico First Submission, paras. 1121-1125.
85 Mexico First Submission, para. 1121.
Mexico First Submission, paras. 1121-1125.
Mexico First Submission, para. 1126.
Even if thiscursory argumentation were sufficient to argue a breach in the administration of all “U.S.
antidumping laws,” Mexico failed to list “U.S. antidumping laws” as a whole among the measures it purportsto be
challenging in its panel request. See Mexico Panel Request, pages 1-3.
89 Mexico First Submission, para. 1120.

836
837
838
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general application, not to particular decisions in and of themselves. Recognizing this, the
Appellate Body stated in EC - Bananas,

[t]he text of Article X:3(a) dearly indicates that the requirements
of “uniformity, impartidity, and reasonableness’ do not apply to
the laws, regulaions, decisions and rulings themselves, but rather
to the administration of those laws, regulations, decisions, and
rulings. . . .To the extent that the laws, regulations, decisions and
rulings themselves are discriminatory, they can be examined for
their consistency with the relevant provisions of the GATT 1994.%¢

568. Contrary to Mexico's assertions, it has not established any sort of WTO-inconsistent
“pattern” in the administration of laws, regulations, decisions, and rulings. It has ssimply strung
together complaints about different substantive decisions made in the course of reviews of a
single antidumping order. Mexico’'s arguments are properly addressed in the context of its
claims under the AD Agreement, and not under GATT Article X:3(a).2*

569. Moreover, the Commerce and I TC decisions of which Mexico complans are not “laws,
regulations, decisions, and rulings of general application.” In recognition of thislimitationin
the text of Article X:3(a), the Appellate Body in EC - Poultry Products observed that “licences
issued to a specific company or applied to a specific shipment cannot be considered to be a
measure ‘ of generd application’ within the meaning of Article X.”®? Similarly, the panel in US -
Japan Sunset found that the determinations of the US investigating authorities in a single sunset
review were not measures of “general application” within the meaning of Article X:3.34

570. Recently, in US - Argentina Sunset, the Appellate Body noted that a vague and
unsubstantiated claim is not sufficient to establish a breach of Article X:3(a), saying:

We observe. . . that allegations that the conduct of aWTO
Member is biased or unreasonable are serious under any
circumstances. Such alegations should not be brought lightly, or
inasubsidiary fashion. A claim under Article X:3(a) of the GATT
1994 must be supported by solid evidence the nature and scope of
the claim, and the evidence adduced by the complainant in support

890 EC — Bananas (AB), para. 200.

81 The Appellate Body in EC - Poultry explained that
to the extent Brazil’s appeal relates to the substantive content of the EC rules themselves,
and not their publication or administration, that appeal falls outside the scope of Article
X of the GATT 1994. The WTO-consistency of such substantive content must be
determined by reference to provisions of the covered agreements other than Article X of
the GATT 1994.

EC — Poultry (AB), para. 115 (emphasis in original).
82 EC - Poultry Products (AB), para. 114.
883 US - Japan Sunset (Panel), para. 7.310.
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of it, should reflect the gravity of the accusations inherent in claims
under Article X:3(a) of the GATT 199454

571. Mexico' sArticle X:3(a) cdlaim is not supported by any evidence. Itis, infact, entirdy
derivative in nature.®* Mexico simply asserts that the United States has failed to comply with its
obligations under the AD Agreement and then urges the Panel to assume that this cannot be
“uniform, impartial and reasonablée’ under Article X:3(a). Contrary to Mexico’ sassertions,
Article X:3(a) cannot be the basis of this type of derivative claim. Article X:3(a) isadistinct
provision that sets out particular criteria that must be met for the provision to apply. To make a
case of inconsistency with Article X:3(a), a complaining party must, first, identify specificaly the
laws, regulations, decisons, and rulings of general application at issue and then establish with
solid evidence that each was not administered in a*uniform, impartial, and reasonable manner.”
Mexico cannot establish a claim under Article X:3(a) ssmply by alleging that the United States
acted inconsistently with other WTO provisons.

572.  For the reasons above, Mexico fails to meet its burden of establishing that the
“administration of U.S. anti-dumping law in the present case” isinconsistent with Article X:3(a)
of the GATT 1994. Accordingly, the Pand should rgect Mexico’s claim.

2. Mexico’s Article X:3(a) Claims Regarding the Additional Measures Are
Similarly Unfounded

573. Thereisaso no merit, either legal or factual, to Mexico’s claims that the additional
measures identified in Section X111.C of itsfirst submission are inconsistent with Article X:3(a).
Each of these claims is addressed in turn below:

a Mexico Cannot Challenge Under Article X:3(a) the Substance of the Sunset
Review Law and Commerce s Regulations Regarding Responses to Commerce s
Notice of Initiation of a Sunset Review

574. Mexico argues that Commerce “imposes additional requirements on foreign parties,
greater than those imposed on domestic parties’ in determining whether aresponse to its sunset
review initiation notice is “ adequate” and claimsthat thisisinconsistent with Article X:3(a).3*
Mexico admits at the outset, however, that its chadlengeis not to the administration of any U.S.
sunset law but to the substance of a particular regulatory provision. Specifically, Mexico states
that the “U.S. sunset review law establishes a highly discriminatory double standard” and cites
Commerce’ sregulation, 19 C.F.R. 351.218.%" As discussed above, such a claim against the

844 US - Argentina Sunset (AB), para. 217.

845 Mexico First Submission, paras. 1121-1125.
8% Mexico First Submission, para. 1130-1139.
87 I4., para. 1135.
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substance of aregulation, as opposed to its administration, is not properly founded in Article
X:3(a).%®

575. Moreover, even assuming arguendo that Mexico’'s claim could be within the scope of
Article X:3(a), it still lacks merit. “Impartial” means “[n]ot partial; not favouring one party or
side more than another; unprejudiced, unbiased; fair.”®° Asthe panel recognized in US - Japan
Sunset, treatment in an unbiased and fair manner is distinguishable from identical treatment.®*°
There is no favoritism, prejudice, bias, or unfairness in imposing one set of conditions for
proceeding with a sunset review,?** but establishing a different set of conditions for conducting a
“full” sunset review.®? Article X:3(a) does not require tha identica conditions be imposed in
entirely different contexts.

576. Thereisalso nothing “unreasonable’ about the differences of which Mexico complains.
“Reasonable” means “[i]n accordance with reason; not irrational or absurd.”®* Practical
concerns underlie Commerce' s request for compl ete substantive responses from foreign
interested parties accounting for a least 50 percent of exportsin the specified period. Asthe
panel acknowledged in US - Japan Sunset, the information requested from foreign partiesis
uniquely important to the determination that Commerce must make regarding the likelihood of
conti nuation or recurrence of dumping.® Plainly, if this necessary information is not submitted
by the foreign parties regarding at least the majority of exports in the period subject to analysisin
the sunset review, Commerce is hindered in its ability to make a meaningful determination of the
likelihood of continuation or recurrence of dumping based on the data submitted. Itisfor this
reason, which is neither “irrational” or “absurd,” that Commerce requests compl ete substantive

88  EC - Bananas (AB), para. 200.

849 New Shorter Oxford English Dictionary 1318 (1993) (Exhibit US-111).

80 See US — Japan Sunset (Panel), para. 7.306 (explaining that Commerce was not “partial” in requiring
more information from foreign exporters than domestic parties in a sunset review because “foreign exporterswill be
the main source of information regarding dumping, or likelihood of continuation or recurrence of dumping” and, as
such, the quantity of information required from foreign exporters will necessarily differ.)

%L |n response to a Commerce “notice of initiation” of asunset review, a domestic interested party that
wishes to participate in the review isrequired, within 15 days of publication, to submit a notice of itsintent. See 19
C.F.R. 351.218(d)(i). Foreign interested parties are not required to take any action at that time. If no notices of
intent are received from any domestic party by the date specified, Commerce is required to terminate the sunset
review and automatically revoke the antidumping order. See Section 751(c)(3)(A) of the Act, codified at 19 U.S.C.
§1675(c)(3)(A) (Exhibit MEX-4) and 19 C.F.R. 351.218(e)(1)(A) and 351.218(e)(1)(C) (Exhibit MEX-112). If at
least one domestic interested party submits a notice of intent to participate, Commerce will continue the sunset
review.

82 Commerce normally will conduct a “full” review if complete substantive responses are received from
foreign interested parties “accounting on average for more than 50 percent . . . of the total exports of subject
merchandise to the United States over the five calendar years preceding the year of publication of the notice of
initiation.” Otherwise, Commerce will conduct an “expedited” review. The main difference between a “full” review
and an “expedited” review is that, in the case of the former, Commerce will issue preliminary results before issuing
its final results of review. Contrary to Mexico’s assertion, in both full and expedited sunset reviews, Commerce
considers all information submitted by all partiesto the review. See Mexico First Submission, para. 1132.

83 New Shorter Oxford English Dictionary 2496 (1993) (Exhibit US-111).

84 US — Japan Sunset (Panel), para. 7.306.
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responses from foreign interested parties accounting for at least 50 percent of exportsin the
specified period before conducting a“full” sunset review.

577. Atthesametime, itisnot “irrational” or “absurd” for Commerceto require at least one
domestic interested party to submit a notice of intent to participate and a compl ete substantive
response. As noted above, domestic interested parties are not the main source of information
regarding dumping by foreign parties, or the likelihood of continuation or recurrence of
dumping.®* Commerce s main objective in seeking information from domestic partiesisto
determine whether there is domestic interest in continuation of the order.2*® Concerns about
obtaining sufficient information on which to base a determination of the likelihood or recurrence
of dumping simply do not apply to the same extent with respect to the domestic parties.

b. Mexico Cannot Challenge Under Article X:3(a) The Substance of
Commerce' s Regulations Regarding the Type and Quantity of Information
Requested In a Sunset Review

578. Mexico aso claims an inconsistency with Article X:3(a) on the basis that, in the sunset
review process, Commerce requires foreign interested parties to submit more information than
domestic parties. Once again, Mexico’'s claim falls outsde the scope of Article X:3(a) because it
is achallenge to the substance of particular Commerce regulations, not their administration, as
Mexico again admits: “[t]he regulations pertaining to the adequacy of participation in the sunset
review process are similarly neither ‘impartial’ nor ‘reasonable.’”®’ Such a claim can only be
made, if at all, under the substantive provisions of the AD Agreement.

579. Evenif Mexico's clam were not outside the scope of Article X:3(a), however, it would
fail. Thepanel in US - Japan Sunset considered and dismissed an identical claim made by Japan.
The panel found that Japan had failed to establish that Commerce’s different informational
requirements for foreign and domesti ¢ parties were “unreasonable” and “impartial” noting:

The nature and quantity of the information that will be in the
possession of foreign exporters and producers will necessarily
differ from theinformation possessed by the domestic industry,
and thisinformation will be used for different purposes by the
investigating authority. Thisis because generally, in investigations
(and reviews), foreign exporters will be the main source of
information regarding the dumping, or likelihood of continuation
or recurrence of dumping, component of the determination that
must be made. . . .*®

85 US — Japan Sunset (Panel), para. 7.306.

86 |f there is not, Commerce automatically revokes the order.

87 Mexico First Submission, para. 1144. See US - Japan Sunset (Panel), para. 7.306 (finding that an
identical claim made by Japan fell outside the scope of Article X:3(a)).

88 S - Japan Sunset (Panel), para. 7.306.
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580. The same reasoning applies here. The differences in the requirements for domestic and
foreign interested parties reflect the fact that Commerce s likelihood of dumping anayss
necessarily focuses on foreign partiesand ther likely conduct. Commerce S mply needs more
information from those parties in order to make its determination. Thereisno “partiality” or
“unreasonableness’ underlying the difference.

C. Mexico's Claim Regarding the ITC' s Verification of Capacity Figures
Reported by a Mexican Producer |s Unfounded

581. Mexico alegesthat the ITC s decision to verify the capacity data reported by one
Mexican producer, CEMEX, but not to “verify the information provided by the U.S. regional
producers concerning their plans for production capacity expansion projects” was not “impartia”
and therefore isinconsistent with Article X:3(a). Again, Mexico's claim falls outside the scope
of Article X:3(a).

582. Mexico appearsto be challenging here the substance of a single decision made by the ITC
in the course of a single sunset review determination. Thisis not a challenge to the
administration of a measure of “general application” under Article X:3(a).*°

583. Moreover, even if Mexico’sclaim were to be considered on the merits —which it should
not be — it would be unfounded. Mexico asserts that “[a]n impartial process would have
subjected to verification the statements of both the domestic industry and the foreign producers,
to ensure they had equal evidentiary weight.”®® It isimportant to point out, at the outset, that
there were three Mexican producers participating in the sunset review a issue.®®* ThelTC
decided to verify the capacity data submitted by only one, CEMEX. Thus, Mexico’s suggestion
that the ITC somehow treated “foreign producers’ differently from “the domestic industry” is
entirely mid eading.

584. Moreover, the ITC asked to verify the capacity data submitted by CEMEX because there
were concerns about that data that did not exist to the same extent with respect to the information
submitted by the other Mexican producers or by the members of the domestic industry.
Specifically, CEMEX did not submit dl of the capacity datathat the ITC requested until
numerous requests had been made, including a direct request by one of the ITC Commissioners
during a hearing.®®> Moreover, certain of the capacity data provided by CEMEX to the ITC was
different from capacity numbers submitted by the same producer to Commerce in the course of
assessment reviews and to the U.S. Securities and Exchange Commission.®® Given thetotality
of these facts, the ITC conducted a verification“to understand, review and verify the average

89 See EC - Bananas (AB) para. 200; EC - Poultry (AB), para. 114.
80 Mexico First Submission, para. 1155.

81 See ITC Report at 5 (Exhibit MEX-9).

82 See Hearing Transcript at 165-166 (M EX-120).

83 | TC Report at 1V-14-16 (Exhibit MEX-9).
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production capacity data’ submitted by CEMEX and to reconcile this data with the submissions
by CEMEX of different capacity numbers to the other agencies.®

585. Asnoted above, the requirement in Article X:3(a) tha certain measures be administered
“impartially” does not translate into a requirement that all parties be treated in an identica
manner regardless of whether they are similarly situated.®® Given CEMEX’s attemptsto
disregard the informational requests of the ITC and its submission of ostensibly inconsistent data
to different agencies, the ITC did not act in a prejudiced, biased, or unfair manner by determining
that verification of CEMEX’ s capacity data was warranted but that verification of the
information submitted by other Mexican producers or the domestic industry, which did not
appear to suffer from the same type of defects, was not warranted.

d. Mexico Cannot Challenge Under Article X:3(a) the U.S. Antidumping
Law Regarding Conduct of “Below Cost” Investigations

586. Mexico allegesthat the United States did not administer its antidumping lawsin a
“reasonable manner” under Article X:3(a) because in the assessment reviews at issue, Commerce
conducted “below cost” investigations of Mexican respondents without meeting some vague
“sufficient evidentiary standard.”®® Once again, Mexico's claim must be rejected as falling
outside the scope of Article X:3(a).

587. Inasserting that the United States acted in a WTO-inconsistent manner by conducting
below-cost investigations in the assessment reviews at issue, Mexico is, in essence, chdlenging
the requirement in U.S. law that a below-cost investigation be conducted if certain conditions
exist.®’” Asdiscussed above, such challenges to the substance of laws, as opposed to their
administration, are not properly founded in Article X:3(a).2%®

84 |TC Report at 1V-16 (Exhibit MEX-9).
85 See US - Japan Sunset (Panel), para. 7.306.
86 Mexico First Submission, para. 1157.
Commerce’s actions, in thisregard, were directed by U.S. anti-dumping law. Specifically, Section
773(b)(1) of the Act provides that:

[w]henever the administering authority has reasonable grounds to believe or

suspect that sales of the foreign like product under consideration for the

determination of normal value have been made at prices which represent less

than the cost of production of that product, the administering authority shall

determine whether, in fact, such sales were made at less than the cost of

production.
Section 773(b)(1) of the Act, 19 U.S.C. 1677b(b)(1) (Exhibit MEX-2). Under Section 773(b)(2)(A)(ii) there are
“reasonable groundsto believe or suspect that sales of the foreign like product were made at prices that are less than
the cost of production of the product” where a domestic interested party “ providesinformation, based upon observed
prices or constructed prices or costs, that sales of the foreign like product under consideration for the determination
of normal value have been made at prices which represent less than the cost of production of the product. . ..”
Section 773(b)(2)(A)(ii) of the Act, 19 U.S.C. 1677b(b)(2)(A)(ii) (Exhibit MEX-2).

88 EC — Bananas (AB), para. 200.

867
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588. Ineach of the assessment reviews at issue, the U.S. petitioner submitted aformal
allegation of sales below cost meeting the requirements of 19 U.S.C. 1677b(b)(2)(A)(ii).**
Based on these allegations, Commerce initiated bel ow-cost investigations, as required under the
U.S. statute.

589. Mexico has offered no evidence to support its allegation that it was “ unreasonable” for
Commerce to have initiated below-cost investigations under the circumstances of the challenged
assessment reviews. As noted above, “reasonable” means “[i]n accordance with reason; not
irrationa or absurd.”®® Where one party submits data suggesting that another has made sales
below cost, it isnot “irrational” or “absurd” for the investigating authority to do what is clearly
authorized under Articles 2.1 and 2.2 of the AD Agreement®” —i.e. request information to
determine whether such sales had, in fact, been made. Although Mexico would prefer that
Commerce had turned a blind eye to this information, such an outcome is not mandated by
Article X:3(a).

e. Mexico Cannot Challenge Under Article X:3(a) the ITC’'s Regulations
Regarding Submission of Non-Confidential Summaries of Business
Confidential Data

590. Inthelast of itsArticle X:3(a) clams, Mexico complains that the ITC * unreasonably”
limits access by foreign parties to the information submitted by the domestic industry because,
accordingly to Mexico, the ITC does not require non-confidential summaries of “questionnaire
responses, briefs or other confidential information provided in injury investigations or sunset
review determinations’ and “del etes large sections of their [sic] reports as confidential, without
providing non-confidential summaries.”®? Once again, Mexico admits that it is challenging the
substance of the ITC’ s regulations governing submission and disclosure of confidential business
information (CBI): “[u]nder the Commission’s regulations — which were followed in the sunset
review in the present case — non-confidential summaries of questionnaire responses and other
submissions in injury investigations or sunset reviews are not required.”®” As discussed above,
such aclaim is not properly founded in Article X:3(a).

89 See Fifth Review Preliminary Results, 61 FR at 51678 (Exhibit M EX-26); Sixth Review Preliminary
Results, 62 FR at 47629 (Exhibit US-DOC29); Seventh Review Preliminary Results, 63 FR at 48474 (Exhibit MEX-
63); Eighth Review Preliminary Results, 64 FR at 78782 (Exhibit M EX-78); Ninth Review Preliminary Results, 65
FR at 54223 (Exhibit M EX-93); Tenth Review Preliminary Results, 66 FR at 47635 (Exhibit M EX-102); Eleventh
Review Preliminary Results, 67 FR at 57382 (Exhibit MEX -107).

870 New Shorter Oxford English Dictionary 2496 (1993) (Exhibit US-111).

871 Articles 2.1 and 2.2 allow an investigating authority to disregard sales that are made at prices below the
cost and establish other obligations with respect to cost information. They do not limit the circumstances under
which an investigating authority may seek cost information. See also Guatemala - Cement II (Panel), para. 8.183
(finding that an investigating authority is not prevented from asking for cost information under Article 2.1 and 2.2 of
the AD Agreement even when no allegation is made of sales below cost).

872 Mexico First Submission, para. 1162.

873 I4., para. 1163.
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591. Moreover, Mexico's claim is based on a substantial mischaracterization of the facts.
First, certain representatives (such as lawyers and consultants) of a/l interested parties—foreign
and domestic alike — are ordinarily provided access to a/l CBI subject to an administrative
protective order (APO), which is designed to protect the confidentiality of the information.®™
Mexico's allegation that the ITC' srules‘inhibit[] the ability of foreign respondents to present an
effective defence” istherefore twice false; first, because nothing distinguishes foreign
respondents from domestic parties under the ITC' srules regarding CBI and, second, because
those rules do provide a means of access, within the parameters of the APO system, to all CBI
submitted by any other party.

592. Second, contrary to Mexico’ sassertions, information submitted by individua partiesin
their questionnaire responses is collected by the ITC staff and then summarized and compiled in
apublic gaff report, an example of which Mexico has provided in Exhibit MEX-9. This
aggregate public datais avalable to dl interested parties.

593. Findly, evenif Mexico's clam wereto survive the significant lega and factual failings
discussed above, which it should not, there is nothing “ unreasonabl €” about the ITC's CBI
regulations. The purpose of these regulations isto protect sensitive information submitted by
parties (both foreign and domestic) — such as data on private companies’ profits, investments,
and production processes — from disclosure to others parti es, often their bus ness competitors. In
establishing these regulations, the ITC struck afine balance between theinterest of all
participants in avoiding disclosure of CBI and the concomitant interest of the parties to a dispute
in obtaining access to information relevant to their case. This balance cannot lightly be
disturbed. Given that ample opportunity isprovided for representatives of al partiesto access
CBI information under APO, and that an aggregated public summary of therelevant data is made
available by ITC staff in such afashion asto avoid disclosing the identity and CBI of individual
respondents, Mexico’ s charge of “unreasonableness’ is plainly untenable.

I. None of the “Measures” Identified by Mexico Is Inconsistent with Article VI of the
GATT 1994, Articles 1 or 18 of the AD Agreement, or Article XVI:4 of the WTO
Agreement

594. In Section X1V of itsfirst submission, Mexico claims that certain of the “measures’ it
identifies are inconsistent with Article VI of the GATT 1994, Articles 1, 18.1 and 18.4 of the AD
Agreement, and Article XV1:4 of the WTO Agreement. These appear to all be “ dependent”
clamsin that they depend upon afinding of an inconsisency with an obligation contained in
some other provision of the AD Agreement. Because, as demonstrated above, none of the
“measures’ identified by Mexico in itsfirst submission are inconsistent with provisions of the
AD Agreement, they are, by definition, not inconsistent with the provisions comprising Mexico’'s
dependent claims.

87 See Section 777(c)(1) of the Act, 19 U.S.C. 1677f(c)(1) (Exhibit US-108) and 19 C.F.R. 201.6 and
207.7 (Exhibit US-112).
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595. The United States also notes that, as discussed above, many of Mexico’s*as such”
challenges pertain to things that are not “measures” or “mandatory” measures subject to
challenge “as such.” To the extent that Mexico’s claims of inconsistency with Article 18.4 of the
AD Agreement or Article XVI:4 of the WTO Agreement depend on these defective claims, they
must be rgjected. Similarly, to the extent that any of Mexico’s dependent claims are based upon
claims that, as demonstrated in Section 1V, above, are not within the Panel’ s terms of reference,
they too must be rejected.

596. Finally, the United States notes that Mexico has identified the following as “ antidumping
measures’ in its discussion of Article 1 of the AD Agreement: the “final determinations of the
Department and the ITC in the identified administrative and sunset reviews of the antidumping
duty on Cement from Mexico, aswell asthe ITC sdismissal of the request to initiate a changed
circumstances review.”®” Contrary to Mexico' s assertions, the items identified by Mexico do not
constitute “ antidumping measures” for purposes of the AD Agreement.®”® Although claims may
be made with respect to these determinations as part of achallenge to abona fide antidumping
measure, the determinations and decisions referenced are not antidumping measures themselves
and cannot be chdlenged in their own right. The United States therefore respectfully requests
that the Panel find that they do not constitute “ antidumping measures’ for purposes of Article 1
of the AD Agreement, but rather are determinations and decisions with respect to an
“antidumping measure.”

J. The Specific Remedy Sought by Mexico Is Inconsistent With Established Panel
Practice and the DSU

597. Initsfirst submission, Mexico has asked this Panel to make certain recommendations in
the event that it agrees with Mexico on the merits. Specifically, Mexico asks that, if the Panel’s
findings result in a determination that there is insufficient evidence to determine that dumping
and injury were likely to continue or recur if the order were revoked, or that the product had been
dumped in the challenged reviewsto alesser extent than the duties actually imposed, the DSB
request that the United States revoke its antidumping duty order and reimburse antidumping
duties collected.?”” In so doing, Mexico has requested a specific remedy that isinconsistent with
established GATT/WTO practice and the DSU. Therefore, should the Panel agree with Mexico
on the merits, the Panel nonethel ess should reject the requested remedy, and instead should make
ageneral recommendation, consistent with the DSU and established GATT/WTO practice, that
the United States bring its anti-dumping measure into conformity with its obligations under the
AD Agreement.

875 Mexico First Submission, para. 1175.

87 See Guatemala - Cement (AB), paras. 79-80 (identifying definitive antidumping duties, provisional
measures, and price undertakings asthe three types of “antidumping measures’ that are subject to dispute resolution
under Article 17.4 of the AD Agreement); see also EC - Pipe Fittings (Panel), para. 7.82 (finding that “the Anti-
Dumping Agreement consistently uses the term ‘provisional measures' to refer to measures imposed prior to the
completion of theinvestigation” and that “the ordinary meaning of the term ‘anti-dumping duties . .. refersto the
imposition of definitive anti-dumping duties following the completion of the investigation process.”)

877 Mexico First Submission, paras. 1210-1228.
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598. Thetext of DSU Article 19.1 is unequivocal regarding the recommendation that a panel is
to make in such acase: “Where a pand or the Appellate Body concludes that a measureis
inconsistent with a covered agreement, it shall recommend that the Member concerned bring the
measure into conformity with that agreement.” (Emphasis added). In short, specific remedies—
such as the ones that Mexico seeks here — are not authorized by the text of the DSU.

599.  In addition, the specific remedy®® of revocation requested by Mexico goes far beyond the
type of remedies recommended by the overwhelming preponderance of prior GATT 1947 and
WTO panels. Invirtually every case in which apanel has found a measure to be inconsistent
withaGATT or WTO obligation, panels have issued the general recommendation that the
country “bring its measures . . . into conformity with GATT.”®” Thisistrue not only for GATT
disputes, in general, but for disputes involving the imposition of anti-dumping (and
countervailing duty) measures, in particular.®®

600. The requirement that panels make general recommendations reflects the purpose and role
of dispute settlement in the WTO, and, before it, under GATT 1947. Article 3.4 of the DSU
provides that “[r]Jecommendations and rulings made by the DSB shall be aimed at achieving a
satisfactory settlement of the matter,” and Article 3.7 provides that “[a] solution mutually
acceptable to the partiesto adispute . . . isclearly to be preferred.” To thisend, Article 11 of the
DSU directs panelsto “consult regularly with the parties to the dispute and give them adequate
opportunity to develop amutually satisfactory solution.” Ideally, a mutually agreed solution will
be achieved before a pand issuesits report. However, if this does not occur, a general panel
recommendation that directs a party to conform with its obligations still eaves parties with the
necessary room to cooperate in arriving at a mutually agreed solution.

601. Indeed, a Member generally has many options available to it to bring a measure into
conformity with its WTO obligations. A pand cannot, and should not, prejudge by its
recommendation the solution to be arrived at by the parties to the dispute after the DSB adopts
the pand’ s report.

602. Inaddition, the requirement that panelsissue general recommendations comports with the
nature of a pand’s expertise, which liesin theinterpretation of covered agreements. Pands
generally lack expertisein the domestic law of a defending party.® Thus, whileit is appropriate
for apanel to determine in a particular case that a Member’ s legisliation was applied in a manner

878 By “specific” remedy, the United States means a remedy that requires a party to take a particular,
specific action in order to cure a W TO-inconsistency found by a panel.

87 See, e.g., Canada - Herring and Salmon, para. 5.1; US - Argentina Sunset (Panel), para. 8.2. The
United Stateswill spare the Panel a lengthy citation of all other panel reportsin which panels have made
recommendations using similar language; the number of such reportsis well in excess of 100.

80 See, e.g., US - entzna Sunset (P anel) ara. 8.2 (also re]ectlng request to recommend specific
remedies); Canada - Gram orn para. 6.2; Korea - sms para. 3

8! |ndeed, Article 8.3 of the DSU providesthat citizens of Members whose governments are partiesto a
dispute normally shall not serve on a panel concerned with that dispute, absent agreement by the parties.
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inconsistent with that country’ s obligations under aWTO agreement, it is not appropriate for a
panel to dictate which of the available options a party must take to bring its actionsinto
conformity with its international obligations.

603. Mexico' s proposed remedy is particularly inappropriate in view of the arguments that it
makesin this case. Although Mexico contests certain aspects of Commerce's dumping margin
calculdions, even if Commerce were to calculate the margins as Mexico prefers, it would il
find Mexican imports to be sold at dumped prices. Likewise, athough Mexico contests certain
aspects of Commerce’ s final sunset determination, Commerce could reach the same conclusion
initsfinal sunset determination even if Mexico wereto prevail on severa of itsclaims. The
same is true of Mexico’'s arguments regarding the ITC sfinal sunset determination. Thus, even
on Mexico’'s own arguments, it would be possible for the U.S. authorities to reach revised
determinations in response to an adverse panel decision that would not necessitate terminating
the antidumping order. Especialy in this case, it should be for the WTO Member and its
investigating authorities to decide how to conform their measures to any adverse panel findings.

604.  The compliance process under the DSU makes the precise manner of implementation a
matter to be determined in thefirst instance by the Member concerned, subject to limited rights
to compensation or retaliation by parties that have successfully invoked the dispute settlement
procedures. In Article 19 of the DSU, the drafters precluded apanel from prejudging the
outcome of this process in their recommendations.

605. Insum, specific remedies are at odds with established GATT and WTO practice and the
express terms of the DSU. Therefore, regardless of how the merits of this case are decided,
Mexico’s request for specific remedies should be rejected.

VII. CONCLUSION

606. Based on the foregoing, the United States respectfully requests that the Panel reject
Mexico’'s clamsin their entirety.

607. Inaddition, for the reasons discussed aove, the United States respectfully requests that
the Panel find that because the following matters were not included in Mexico’ s pand requed,
they are not within the Panel’ s terms of reference:
@ Mexico's daim that Commerce’'s “consistent practice in sunset reviews’ is
inconsi stent, as such, with Article 11.3;

(b) Mexico's claim that Section 736(d) of the Act and 19 C.F.R. 351.212(f) are
inconsistent, as such, with Article 4.2; and

(©) Mexico' scdaim that 19 C.F.R. 351.401(f) isinconsisent, as such, with Article
6.10.



