UNITED STATES - MEASURES CONCERNING THE IMPORTATION,
MARKETING AND SALE OF TUNA AND TUNA PRODUCTS

(WT/DS381)

FIRST SUBMISSION OF
THE UNITED STATES OF AMERICA

April 16, 2010



I

II.

IV.

TABLE OF CONTENTS

INTRODUCTION. . . .ot e e e e e e e e e e 1
PROCEDURAL BACKGROUND. . ... e 3
FACTUAL BACKGROUND. . ... e 3
A. U.S. Dolphin Safe Labeling Provisions. . . ........... ... .o ... 4
1. Statute . . ... 4
2. Regulations. .. ........ . i 9
3. Court DeCiSION. . . . ..ot 9
4. GATT panel report.. . .. .o o it e e 10
B. Tuna Dolphin Issue. .. ... . 11
1. ETP and setting on dolphins to catchtuna.. .. ..................... 11
2. Adverse impact of setting on dolphins to catchtuna................. 15
(a) Depleted dolphin populations. ........................... 15
(b) Adverse effects ondolphins.. . ................. ... .. ..., 17
(©) Bycatch.. . ... . 20
3. Fishing techniques other than setting on dolphins................... 22
(a) Sets on free swimming schools of tuna. . .. ................. 22
(b) Sets on floating objects. . ........ ... ... ... ... ... 22
(©) Othermethods. . ....... ... ... ... . . . . . . i 23
4. U.S. efforts to protect dolphins and other marine species. . . .......... 23
5. The Panama Declaration, AIDCP and US actions in accordance with them
.......................................................... 25
C. Market for Tuna Products. ........ ... ... .. 29
1. Mexican Tuna Market. . ........ ... i 29
2. US.TunaMarket.. . ... ... 30
LEGAL ARGUMENT .. . ..o e e e 32
A. Introduction .. . .. ..o 32
B. The U.S. dolphin safe labeling provisions are not inconsistent with the GATT

The U.S. dolphin safe labeling provisions are not inconsistent with GATT

Article IIL4.. . ..o 33

(a) The U.S. provisions do not modify the conditions of competition
because all tuna is subject to the same conditions on use of the

dolphinsafelabel........... ... .. ... .. ... ... ... .. .... 34
(b) The U.S. provisions do not afford less favorable treatment to

Mexican tuna or tuna products.. . . .. ... ... 34
(c) Mexico does not provide sufficient evidence to support its GATT

Article T4 claim.. . .. ... 36



V.

2. The U.S. dolphin safe labeling provisions are not inconsistent with GATT
Article L. ..o 38
C. The U.S. dolphin safe labeling provisions are not inconsistent with the TBT
AGIreeMENL. . . .ot 39
1. The U.S. dolphin safe labeling provisions are not technical regulations and
therefore not subject to Article 2 of the TBT Agreement. ............ 39
2. The U.S. measures are not inconsistent with Article 2.1 of the TBT
AGIreeMEeNt. . . .ottt 45
3. The U.S. dolphin safe labeling provisions are not inconsistent with Article
22 o0fthe TBT Agreement.. .. ..o, 46
(a) The U.S. dolphin safe labeling provisions are to fulfill a legitimate
ODJECHIVE. . o et 47
(1) Preventing consumer deception and protecting dolphins are
legitimate objectives. .. .......... ... . ... 48
(1)  The U.S. dolphin safe labeling provisions are to fulfill a
legitimate objective. ... ....... ... .. . ... 49
(b) The U.S. dolphin safe labeling provisions are not more trade-
restrictive than necessary to fulfill a legitimate objective. . . .. .. 51
4. The U.S. dolphin safe labeling provisions are not inconsistent with Article
24 ofthe TBT Agreement.. .. ...ttt 55
(a) The definition of “dolphin safe” in the AIDCP tuna tracking
resolution is not a relevant international standard. . .. ... ... ... 56
(1) The definition in the AIDCP tuna tracking resolution is not
astandard......... .. .. L L L 57
(i1) The definition in the AIDCP tuna tracking resolution is not
international. . .. ... ... .. .. L L 58
(ii1))  The definition in the AIDCP tuna tracking resolution is not
relevant.. ... .. L 59
(b) The definition of “dolphin safe” in the AIDCP tuna tracking
resolution would not be effective or appropriate to fulfill the
objectives of the U.S. dolphin safe labeling provisions.. .. ... .. 60
CONCLUSION. . . .o e e e e e e 62

il



TABLE OF REPORTS

Short Form

Full Citation

Australia — Salmon (AB)

Appellate Body Report, Australia — Measures Affecting
Importation of Salmon, WT/DS18/AB/R, adopted 6 November
1998

Brazil — Tyres (AB)

Appellate Body Report, Brazil — Measures Affecting Imports of
Retreaded Tyres, WT/DS332/AB/R, adopted 17 December 2007

Dominican Republic —
Cigarettes (AB)

Panel Report, Dominican Republic — Measures Affecting the
Importation and Internal Sale of Cigarettes, WT/DS302/AB/R,
adopted 19 May 2005

EC — Asbestos (AB)

Appellate Body Report, European Communities — Measures
Affecting Asbestos and Products Containing Asbestos,
WT/DS135/AB/R, adopted 5 April 2001

EC — Geographical
Indications (Australia)

Panel Report, European Communities — Protection of
Trademarks and Geographical Indications for Agricultural
Products and Foodstuffs;, Complaint by Australia,
WT/DS290/R, adopted 20 April 2005

EC — Sardines (Panel)

Panel Report, European Communities — Trade Description of
Sardines, WT/DS231/R and Corr.1, adopted 23 October 2002,
as modified by the Appellate Body Report, WT/DS231/AB/R

EC — Sardines (AB)

Appellate Body Report, European Communities — Trade
Description of Sardines, WT/DS231/AB/R, adopted 23 October
2002

Korea — Beef (AB)

Appellate Body Report, Korea — Measures Affecting Imports of
Fresh, Chilled and Frozen Beef, WT/DS161/AB/R,
WT/DS169/AB/R, adopted 10 January 2001

US - Tuna Dolphin 1
(Mexico)

GATT Panel Report, United States — Restrictions on Imports of
Tuna, 3 September. 1991, unadopted, BISD 39S/155

il




I. INTRODUCTION

1. The measures at issue in this dispute establish conditions under which the voluntary
“dolphin safe” label may be used on tuna products. These conditions do not allow tuna products
to be labeled dolphin safe if they contain tuna that was caught by intentionally encircling and
deploying purse seine nets on dolphins. This fishing technique is commonly referred to as
“setting on dolphins” and involves chasing, encircling and deploying purse seine nets on
dolphins to catch tuna that swim beneath the dolphins. The U.S. measures apply to tuna caught in
any fishery where there is a regular and significant association between tuna and dolphins and
apply regardless of the origin of the tuna. The only known fishery where there is a regular and
significant association between tuna and dolphins is the Eastern Tropical Pacific Ocean (ETP).

2. Setting on dolphins to catch tuna has well-documented adverse impacts on dolphins in the
ETP. Not only are dolphins killed when encircled with purse seine nets to catch tuna (e.g., over
1000 dolphin were observed killed in sets with purse seine nets in 2009), but research indicates
that setting on dolphins to catch tuna causes a number of other adverse effects on dolphins,
including separation of mothers and their dependent calves and reduced reproductive success due
to stress. Together these adverse effects have resulted in dolphin populations in the ETP that are
small fractions of their “pre-fishery” levels. Today, the population level of two main species of
dolphins impacted by dolphin fishing in the ETP — northeastern offshore spotted and eastern
spinner dolphins — remain at only 19 and 29 percent, respectively, of the levels that existed
before setting on dolphins became the predominate technique to fish for tuna in the ETP.

3. The U.S. dolphin safe labeling provisions ensure that when a dolphin safe label appears
on tuna products in the United States it accurately conveys to consumers that the product does
not contain tuna that was caught in a manner that adversely affects dolphins. Any tuna that is
caught in the ETP — including Mexican tuna — during a trip using a technique other than setting
on dolphins and in a set in which no dolphins were otherwise killed or seriously injured is
eligible to bear the dolphin safe label. The fundamental premise of Mexico’s claims — that the
U.S. measures prohibit use of the dolphin safe label on Mexican tuna — is simply incorrect.

4. Mexico is also incorrect that the U.S. measures deny Mexico access to the U.S. market.
The U.S. measures set out a voluntary labeling scheme. Mexico can and does sell tuna in the U.S.
market that is not labeled dolphin safe. In 2009, for example, U.S. imports of tuna and tuna
products from Mexico totaled US$13 million. Moreover, tuna caught by one-third of Mexican
purse seine vessels that fish for tuna in the ETP is already eligible for the dolphin safe label; yet
Mexican processors do not to use it. It is also noteworthy that Mexico is a net importer of tuna.
In 2008, Mexican imports of tuna totaled over US$ 332 million while its exports totaled only
USS$ 62 million.

! Wade, P. R., G. M. Watters, T. Gerrodette, and S. B. Reilly. 2007. Depletion of spotted and spinner dolphins in
the eastern tropical Pacific: modeling hypotheses for their lack of recovery. Marine Ecology Progress Series
343:1-14, p. 5, Exhibit US-21. (See “Model Averaged” column of table 3).
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5. As detailed below, each of Mexico’s legal claims fail. First, the U.S. measures are non-
discriminatory — as between Mexican and domestic tuna and between Mexican tuna and tuna of
other countries. In fact, this is what a 1991 panel found under the General Agreement on Tariffs
and Trade (GATT 1947) when concluding that U.S. dolphin safe labeling provisions were not
inconsistent with Article I:1 of the General Agreement on Tariffs and Trade 1947 (GATT 1947):
“The labelling regulations governing tuna caught in the ETP thus applied to all countries whose
vessels fished in this geographical area and thus did not distinguish between products originating
in Mexico and products originating in other countries.””

6. Second, the U.S. measures fulfill a legitimate objective of ensuring that consumers are
not misled or deceived about whether tuna products contain tuna that was caught by a method
that adversely affects dolphins. In addition, to the extent that consumers choose not to purchase
tuna without the dolphin safe label, it fulfils an additional objective of ensuring that the U.S.
market is not used to encourage fishing fleets to use fishing techniques that adversely affect
dolphins and in this way contributes to protecting dolphins. Allowing tuna products to be labeled
“dolphin safe” that contain tuna that was caught by setting on dolphins would not fulfill either of
these objectives.

7. Mexico’s efforts to reframe the objective of the U.S. measures should be rejected. It is
not for Mexico to choose for the United States which legitimate objectives it should pursue. The
United States agrees that protecting the ecosystem in the ETP is an important and worthy
objective. In fact, as elaborated further in Section III, the United States has in place and abides
by a number of measures to that end. However, as stated, the objectives of the U.S. measures at
issue in this dispute are ensuring that consumers are not misled or deceived about whether tuna
products contain tuna that was caught by a method that adversely affects dolphins and ensuring
that the U.S. market is not used to encourage fishing fleets to use techniques that adversely
affect dolphins.

8. In addition, although not relevant to the legal claims in this dispute, Mexico is incorrect
that the United States failed to abide by its “commitment ... to amend its law™” to allow tuna
products that contain tuna that was caught by setting on dolphins to be labeled dolphin safe. As
explained below, the United States made no such commitment. Instead, to help ensure
conclusion of an international dolphin conservation agreement (what ultimately became the
Agreement on International Dolphin Conservation Program or AIDCP) the U.S. executive branch
indicated that it would seek to persuade the U.S. Congress (i.e., the legislative branch) to amend
U.S. law to permit tuna products that contain tuna that was caught by setting on dolphins to be
labeled dolphin safe, provided no dolphins were observed to be killed or seriously injured.
These efforts ultimately did not succeed, in particular because it could not be established that
setting on dolphins to catch tuna was not having an significant adverse impact on dolphin

2 GATT Panel Report, US - Tuna Dolphin I, para. 5.43.

> Mexico Submission, para. 8.
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populations. Thus, the U.S. law continued to provide that the voluntary dolphin safe label may
not be used on tuna products that contain tuna that was caught by setting on dolphins. This is not
tantamount, as Mexico suggests, to a failure on the part of the United States to abide by an
international commitment.

0. The United States agrees that the AIDCP has made an important contribution to dolphin
conservation in the ETP, including that it has fostered the continued reduction in observed
dolphin mortalities in the fishery. However, as elaborated below, this tells only part of the story.
Dolphins continue to die, or be seriously injured, in the ETP as a result of setting on dolphins to
catch tuna. And, their populations remain depleted in the ETP. And this is true even though the
parties to the AIDCP and their fleets are generally adhering to their dolphin conservation
obligations under the AIDCP. So, while the AIDCP has been successful in significantly reducing
the number of observed dolphin mortalities in the ETP, dolphins continue to be adversely
affected and dolphin populations have not yet demonstrated the recovery that would be expected
if adverse effects of setting on dolphins to catch tuna had been completely alleviated. The United
States has a right to ensure that consumers are not misled or deceived about whether tuna
products contain tuna that was caught by a method that is “dolphin safe” - that is, a method that
does not involve a fishing technique that adversely affects dolphins — and to ensure that the U.S.
market is not used to encourage fishing fleets to use fishing techniques that adversely affect
dolphins.

II. PROCEDURAL BACKGROUND

10. On October 24, 2008, Mexico requested consultations with the United States pursuant to
Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(“DSU”) and Article XXII:1 of GATT 1994, regarding U.S. provisions pertaining to the labeling
of tuna and tuna products as “dolphin safe.” This request was circulated to WTO Members on
October 28, 2008 (WT/DS381/1). Pursuant to this request, the United States and Mexico held
consultations on December 17, 2008. These consultations failed to result in a mutually
satisfactory resolution to this dispute.

11. On March 9, 2009, the Mexico requested the establishment of a panel pursuant to Article
6 of the DSU (WT/DS381/4). The Dispute Settlement Body (“DSB”) established the Panel on
April 20, 2009 with standard terms of reference.

12. On 2 December 2009, Mexico requested the Director-General to determine the
composition of the panel, pursuant to paragraph 7 of Article 8 of the DSU, and on December 14,
2009 the Director-General composed the panel. Argentina, Australia, Brazil, Canada, China,
Ecuador, the European Communities, Guatemala, Japan, Korea, New Zealand, Chinese Taipei,
Thailand, Turkey and Venezuela have reserved third party rights in the dispute.

III. FACTUAL BACKGROUND
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A. U.S. Dolphin Safe Labeling Provisions

13. Mexico challenges three measures in this dispute: (1) the Dolphin Protection Consumer
Information Act, Title 16, Section 1385 of the United States Code; (2) Section 216, parts 91 and
92, of Title 50 of the Code of Federal Regulations; and (3) the 9" Circuit Court of Appeals
decision in Earth Island Institute v. Hogarth, 494 F.3d 757 (2007). These measures ensure that
when “dolphin safe” appears on tuna products® it signifies that they do not contain tuna that was
caught during a trip that involved intentionally setting on dolphins to catch tuna or in a set in
which dolphins were killed or seriously injured. The U.S. measures apply equally to tuna
products of any origin. It is the manner in which the tuna was caught that determines whether the
product may be labeled dolphin safe, not the origin of the tuna or the flag of the fishing vessel
that caught the tuna.

1. Statute

14. The Dolphin Protection Consumer Information Act, as amended and codified at 16
U.S.C.§ 1385 (DPCIA), establishes conditions under which tuna products may voluntarily be
labeled dolphin safe. Specifically, the statute states that it is a violation of U.S. laws against
deceptive practices in commerce for any producer, importer, exporter, distributor or seller to
falsely label® tuna products “dolphin safe.” It provides that tuna products may not be labeled
dolphin safe if they contains tuna that was caught during a fishing trip in which purse seine nets
were intentionally deployed on or used to encircle dolphins or dolphins were killed or seriously
injured in the set in which the tuna was caught.® These conditions are set out in Section
1385(d)(1) read together with Section 1385(d)(2) and (h)(2) and apply regardless of where the
tuna was caught or the flag of the vessel that caught the tuna. The documentary evidence required
to establish that no dolphins were killed or seriously injured or that no purse seine nets were
intentionally set on dolphins to catch the tuna varies depending on whether there is a regular and
significant association between tuna and dolphins in the fishery in which the tuna was caught.’

* Tuna products are defined as “a food item which contains tuna and which has been processed for retail sale,
except perishable sandwiches, salads, or other products with a shelf life of less than 3 days.” DPCIA, 16 U.S.C. §
1385(c)(5), Exhibit US-5. Tuna products include canned or pouched tuna, whole frozen tuna, frozen tuna steaks,
frozen tuna filets, tuna loins for canning, tuna in glass jars, tuna burgers, fish balls and fish cakes that contain tuna,
and sushi grade frozen tuna. Exhibit US-X (HS codes for “tuna products”). For purposes of the DPCIA, “tuna”
includes all species that are generally considered tuna including yellowfin, skipjack, albacore, bigeye and bluefin.

> The DPCIA defines a label as “a display of written, printed, or graphic matter on or affixed to the immediate
container of any article. DPCIA, Section 1385(c), Exhibit US-5.

6 It also provides that the dolphin safe label may not be used if the tuna product contains tuna that was caught on
the high seas by a vessel engaged in driftnet fishing. DPCIA, 16 U.S.C. § 1385(d)(1)(A), Exhibit US-5. Mexico’s
claims do not concern this provision.

7 DPCIA, Section 1385(d)(1), Exhibit US-5.
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15. For those fisheries where there is a regular and significant association of tuna and
dolphins, tuna may not be labeled dolphin safe unless the captain of the vessel and an observer
participating in a national or international program certify that no purse seine net was
intentionally deployed on or used to encircle dolphins during the trip in which the tuna was
caught and no dolphins were killed or seriously injured in the set in which the tuna was caught.
This condition applies to tuna caught using purse seine nets in the ETP where there is a regular
and significant association between tuna and dolphins, as well as to tuna caught using purse seine
nets in any other fishery where such an association occurs.

16. Thus, Section 1385(d)(1)(C) together with Section 1385(d)(2) and (h)(2)® provide that
tuna caught in the ETP may only be labeled dolphin safe — with the exception noted below — if
the captain of the vessel and an independent AIDCP-approved observer certify that no purse
seine nets were intentionally deployed on or used to encircle dolphins during the trip in which the
tuna was caught and no dolphins were killed or seriously injured in the set in which the tuna was
caught. The exception to this is that tuna caught in the ETP by vessels smaller than 363 metric
tons carrying capacity may be labeled dolphin safe without any documentary evidence,’ as
vessels smaller than 363 metric tons are prohibited from setting on dolphins to catch tuna.'

17. Likewise, Section 1385(d)(1)(B)(1) provides that tuna caught using purse seine nets in any
other fishery where there is a regular and significant association between tuna and dolphins may
only be labeled dolphin safe if the captain of the vessel and an observer participating in a national
or international program approved by the Secretary of Commerce certify that no purse seine net
was intentionally deployed on or used to encircle dolphins during the trip in which the tuna was
caught and no dolphins were killed or seriously injured in the set in which the tuna was caught.
Similarly, Section 1385(d)(1)(D) provides that tuna caught using methods that do not involve
purse seine nets in a fishery where there is a regular and significant mortality or serious injury of
dolphins may only be labeled dolphin safe if the captain of the vessel and an observer
participating in a national or international program approved by the Secretary of Commerce
certify that no dolphins were killed or seriously injured in the set or other gear deployments in
which the tuna was caught.

8 The reason Section 1385(h)(2) applies to tuna caught in the ETP, rather than Section 1385(h)(1) which only
requires a certification that no dolphins were killed or seriously injured in the set in which the tuna was caught, is
explained below.

’ DPCIA, 16 U.S.C. § 1385(d)(2)(A), Exhibit US-5; see also 50 CFR § 216.91(a)(1), Exhibit US-23B (setting out
that 362.8 metric tons may be labeled dolphin safe without the documentary evidence required of large purse seine
vessels).

10" At the time the AIDCP was entered into, vessels smaller than 363 metric tons carrying capacity were considered
too small to be capable of deploying purse seine nets on or to encircle dolphins, and the AIDCP prohibited them
from doing so. AIDCP, Annex VIII, Exhibit Mex-11. This prohibition is reflected in U.S. regulations at 50 CFR
216.24(a)(2)(i), Exhibit US-23B.
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18. As explained more below, there is no other fishery in the world for which there is a
known regular and significant association between tuna and dolphins; however, should such an
association ever be established, as elaborated above, the DPCIA would condition use of the
dolphin safe label on provision of the same type of documentary evidence with respect to tuna
caught using purse seine nets in that fishery as it does with respect to tuna caught using purse
seine nets in the ETP.

19. For tuna caught in a fishery where there is no regular and significant association between
tuna and dolphins or no regular and significant mortality or serious injury of dolphins, Section
1385(d)(1)(B)(i1) provides that the dolphin safe label may only be used if the captain of the
vessel certifies that no purse seine nets was intentionally deployed on or used to encircle dolphins
during the trip in which the tuna was caught.

20. As indicated above, Section 1385(h)(2) sets out the relevant certification for tuna caught
using purse seine nets in the ETP: no purse seine nets were intentionally deployed on or used to
encircle dolphins during the trip in which the tuna was caught and no dolphins were killed or
seriously injured in the set in which the tuna was caught. Section 1385(h)(1) sets out an
alternative certification for tuna caught using purse seine nets in the ETP: no dolphins were
killed or seriously injured in the set in which the tuna was caught. Section 1385(h)(2) indicates,
however, that the Section 1385(h)(2) certification shall remain the applicable certification until
the Secretary of Commerce makes certain findings set out in Section 1385(g).

21. Section 1385(g) required the Secretary of Commerce to make an initial finding by March
31, 1999 and a final finding, by December 31, 2002, as to “whether the intentional deployment
on or encirclement of dolphins with purse seine nets was not having a significant adverse impact
on any depleted dolphin stock in the [ETP].”"" Section 1385(g) required the Secretary of
Commerce to base these findings on three statutorily prescribed studies and any other relevant
information."” The three studies were:

a) a review of relevant stress-related research and a 3-year series of necropsy
samples from dolphins obtained by commercial vessels;

b) a 1-year review of relevant historical demographic and biological data
related to dolphins and dolphin stocks referred to in paragraph (1); and

""DPCIA, 16 U.S.C. § 1385(g) and (h), Exhibit US-5.

'2 The International Dolphin Conservation Program Act amended the MMPA to require the Secretary of
Commerce to conduct these studies. This requirement is codified at 16 U.S.C. § 1414a(a). IDCPA, Exhibit US-
23A.
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C) an experiment involving the repeated chasing and capturing of dolphins by
means of intentional encirclement."

22. The Secretary of Commerce issued both initial and final findings called for under Section
1385(g); however those findings were vacated by the U.S. courts.'* Mexico cites as one of the
three measures it challenges in this dispute the Ninth Circuit Court of Appeal’s decision in Earth
Island Institute v. Hogarth. This is the final court decision issued concerning the Secretary of
Commerce’s findings and the one that vacated the Secretary of Commerce’s final finding under
Section 1385(g). As a result of the U.S. court decisions the findings necessary for the Section
1385(h)(1) certification to apply do not exist, and therefore the applicable certification for tuna
caught using purse seine nets in the ETP remains the one set out in Section 1385(h)(2).

23. In this regard, the table included in paragraph 139 of Mexico’s submission omits the
provisions of the DPCIA that apply to other fisheries where there is a regular and significant
association between tuna and dolphins. Mexico’s table instead compares the provisions that
apply to tuna caught using purse seine nets in fisheries where there is no regular or significant
association between tuna and dolphins with the provision that applies to tuna caught using purse
seine nets in the ETP, where not only is there a regular and significant association between tuna
and dolphins but one where that association is commercially exploited on a regular and wide
scale to catch tuna and where there are well-documented significant adverse impacts on dolphins
resulting from that intentional exploitation. This is not a valid comparison.

24. In fisheries where there is no regular and significant association between tuna and
dolphins, it is not possible to exploit dolphins on a commercial basis to catch tuna and
conditioning use of the dolphin safe label on certifications from observers participating in a
national or international program approved by the Secretary of Commerce that no purse seine
nets were set on dolphins to catch tuna would be unwarranted. Moreover, because there is no
regular and significant association between tuna and dolphins, the possibility that dolphins may
be killed or seriously injured while catching tuna is de minimis as compared to that possibility in
the ETP where dolphins are intentionally chased and encircled to catch tuna. Nonetheless, the
DPCIA conditions use of the dolphin safe label on tuna products that contain tuna caught in any
purse seine fishery outside the ETP on the tuna being accompanied by a signed captain’s
statement certifying that the vessel did not intentionally encircle dolphins during the fishing trip
in which the tuna was caught. Conditioning eligibility for the dolphin safe label on a certification

3 IDCPA, 16 U.S.C. § 1414a(a), Exhibit US-23A.

" Earth Island Institute v. Hogarth, 484 F.3d 1123 (9th Cir. 2007), Exhibit Mex-31 (affirming the finding of the
District Court, which ordered the Secretary of Commerce to vacate - that is render something to be without effect --
his final finding of no significant adverse impact under the DPCIA, resulting in a labeling standard for tuna harvested
in the ETP to revert to no intentional encirclement during the trip, no death or serious injury during the set in which
the tuna were caught); Brower v. Evans, 257 F.3d 1058 (9th Cir. 2001), Exhibit Mex-28 (affirming finding of the
District Court that overturned the Secretary's “initial finding” under the DPCIA).
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that no dolphins were killed or seriously injured for tuna caught in a fishery where there is no
known association between tuna and dolphins would also not warranted.

25. The DPCIA (Section 1385(d)(3)) directs the Secretary of Commerce to develop an
official mark that may be used to label tuna products as dolphin safe. The DPCIA permits the use
of alternative marks and these alternative marks are the marks widely used in the U.S. market."
These marks typically consist of an image of a dolphin inside a circle with the words “dolphin
safe”. Tuna product bearing the official mark may not bear any other mark or label that refers to
dolphins, porpoises, or marine mammals.'®

26. The DPCIA was enacted in 1990." The current version of the DPCIA and the version
summarized above reflect amendments enacted in 1997. The key difference between the 1990
and 1997 versions of the DPCIA is the inclusion in the 1997 version of the possibility of
allowing the dolphin safe label to be used on tuna products that contain tuna that was caught by
setting on dolphins, provided initial and final findings of the Secretary of Commerce concluded
that setting on dolphins to catch tuna was not having a significant adverse effect on dolphin
populations.

27. In enacting the DPCIA, the U.S. Congress made the following findings relevant to this
dispute:

(1) dolphins and other marine mammals are frequently killed in the course of tuna
fishing operations in the eastern tropical Pacific Ocean....

(3) consumers would like to know if the tuna they purchase is falsely labeled as to
the effect of the harvesting of the tuna on dolphins.'®

28. These findings demonstrate that the DPCIA was enacted to address two issues:
consumers’ interest in having accurate information about whether the tuna products they are
considering purchasing contain tuna that was caught in a manner harmful to dolphins and a desire
to contribute to the protection of dolphins that were being harmed in the course of fishing
operations in the ETP. The DPCIA therefore establishes conditions under which tuna products

!5 In this regard, contrary to the suggestion in paragraph 111 of Mexico’s submission, the U.S. Government does
not “approve” dolphin safe labels nor require that dolphin safe labels conform to the Department of Commerce
dolphin safe label. Retailers and producers are free to use their own dolphin safe logos, provided the tuna products
meet the conditions to be labeled dolphin safe under the DPCIA.

1 DPCIA, 16 U.S.C. § 1385(d)(3)(B), Exhibit US-1.

7" The DPCIA as originally enacted in 1990 is set out in Title IX of Public Law 101-627, 104 Stat. 4436
(November 28, 1990), Exhibit US-8.

8 DPCIA, 16 U.S.C. § 1385(b).
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may be labeled dolphin safe that ensure that consumers are not mislead or deceived about
whether the product contains tuna that was caught in a manner that adversely affects dolphins
and that the U.S. market is not used to encourage fishing fleets to set on dolphins.

29. As noted, the U.S. Congress amended the DPCIA in 1997. These amendments were
enacted in response to U.S. efforts to conclude the AIDCP. These efforts are further elaborated
in Section III.B.5 below. Statements from members of the U.S. Congress at the time it enacted
the 1997 amendments, as well as from the President signing the Act into law, evidence that the
purpose of the DPCIA continued to be providing consumers accurate information about whether
tuna products contain tuna that was caught in a manner harmful to dolphins and contributing to
the protection of dolphins."’

30. Importantly, nothing in the legislative history of the original 1990 or 1997 amendments to
the DPCIA (and Mexico cites none) evidences intent by the U.S. Congress to discriminate
against Mexico or any other country with respect to the U.S. dolphin safe labeling provisions.
The focus of the legislators, as reflected in the DPCIA, remained to ensure consumers are not
misled or deceived about whether tuna products contain tuna caught in a manner that adversely
affects dolphins, and to protect dolphins.

2. Regulations

31. Regulations pertaining to the use of the dolphin safe label are set out in the U.S. Code of
Federal Regulations (CFR). Mexico challenges the provisions set out at 50 CFR 216.91 and
216.92. These provisions reflect the conditions for use of the dolphin safe label on tuna products
set out in the DPCIA. Consistent with the DPCIA, section 216.91 sets out conditions for use of
the dolphin safe label based on whether the tuna was caught in a fishery where there is a regular
and significant association between tuna and dolphins or regular and significant mortalities or
serious injury of dolphins.*® Section 216.91 also clarifies that these conditions only apply to
vessels in the ETP that have a carrying capacity greater than 362.8 metric tons*', and section
216.92 contains provisions to ensure that tuna caught by such vessels is labeled dolphin safe only
if the conditions set out in the DPCIA have been met. Section 216.92 sets out the provisions
applicable to domestic and imported tuna separately, although the basic requirements are the
same and seek to ensure that claims that tuna is dolphin safe comply with U.S. law.

3. Court Decision

9 See, e.g., White House Press Release, 15 August 1997, Exhibit US-42.
2 50 CFR § 216.91, Exhibit US-2.
2l 50 CFR § 216.91(a)(1), Exhibit US-2.



United States — Measures Affecting the Importation, Marketing U.S. First Written Submission
and Sale of Tuna and Tuna Products (WT/DS381) April 16,2010 — Page 10

32. As described above, the Ninth Circuit Court of Appeal’s decision in Earth Island Institute
v. Hogarth is the final court decision that vacated the Secretary of Commerce’s final finding
under Section 1385(g) that would have permitted tuna products that contained tuna that was
caught by setting on dolphins to be labeled dolphins safe. As a result, the DPCIA continues to
condition use of the dolphin safe label on certifying that purse seine nets were not intentionally
deployed on or used to encircle dolphins and that no dolphins were killed or injured in the set in
which the tuna was caught.

4. GATT panel report

33. In 1991, Mexico challenged the DPCIA as inconsistent with U.S. obligations under
Article I: 1 of the GATT 1947. Mexico did not raise an Article III:4 claim in that dispute. A
GATT panel concluded that the DPCIA was not inconsistent with the U.S. obligations under
Article I: 1 of the GATT 1947. Specifically:

The Panel proceeded to examine the subsidiary argument by Mexico that the
labelling provisions of the DPCIA were inconsistent with Article I:1 because they
discriminated against Mexico as a country fishing in the ETP....

The Panel noted that the DPCIA is based inter alia on a finding that dolphins are
frequently killed in the course of tuna-fishing operations in the ETP through the
use of purse-seine nets intentionally deployed to encircle dolphins. The DPCIA
therefore accords the right to use the label "Dolphin Safe"for tuna harvested in the
ETP only if such tuna is accompanied by documentary evidence showing that it
was not harvested with purse-seine nets intentionally deployed to encircle
dolphins. The Panel examined whether this requirement applied to tuna from the
ETP was consistent with Article I:1. According to the information presented to the
Panel, the harvesting of tuna by intentionally encircling dolphins with purse-seine
nets was practised only in the ETP because of the particular nature of the
association between dolphins and tuna observed only in that area. By imposing the
requirement to provide evidence that this fishing technique had not been used in
respect of tuna caught in the ETP the United States therefore did not discriminate
against countries fishing in this area. The Panel noted that, under United States
customs law, the country of origin of fish was determined by the country of
registry of the vessel that had caught the fish; the geographical area where the fish
was caught was irrelevant for the determination of origin. The labelling
regulations governing tuna caught in the ETP thus applied to all countries whose
vessels fished in this geographical area and thus did not distinguish between
products originating in Mexico and products originating in other countries.

The Panel found for these reasons that the tuna products labelling provisions of
the DPCIA relating to tuna caught in the ETP were not inconsistent with the
obligations of the United States under Article I:1 of the General Agreement.
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34, In the 1991 dispute, Mexico also challenged measures under U.S. law that banned the
importation of yellowfin tuna and tuna products from countries fishing in the ETP with purse
seine nets, in particular Mexico. The panel concluded that these measures were inconsistent with
U.S. obligations under Article XI:1 of the GATT 1947. The United States has since removed
these measures when it lifted the embargo on yellowfin tuna from Mexico in 2000 upon issuance
of Mexico’s affirmative finding.** In its submission, Mexico omits this fact, as well as the fact
that the GATT panel rejected its claims against the DPCIA.*

B. Tuna Dolphin Issue
1. ETP and setting on dolphins to catch tuna

35. The ETP, as defined under U.S. law, extends from the West Coast of the Americas’
central coastline westward to include most of the tropical Pacific east of the Hawaiian Islands,
and includes high seas areas as well as the Exclusive Economic Zones (EEZs) and territorial seas
of the United States, Mexico, Guatemala, El Salvador, Honduras, Nicaragua, Costa Rica,
Panama, Colombia, Ecuador, Peru, Chile and France (due to the French overseas possession,
Clipperton Island).**

36. The two primary species of dolphins that are impacted by purse-seine fishing targeting
tuna associate with dolphins in the ETP are northeastern offshore spotted dolphins and eastern
spinner dolphins. Northeastern spotted dolphins and eastern spinner dolphins have been
observed throughout the ETP, including in the U.S. EEZ,” and in the high seas.*® In addition,
coastal spotted dolphins are impacted by ETP purse-seine vessels that target dolphins to catch
tuna; this stock of spotted dolphins is distributed in inshore ETP waters within about 25
kilometers of land between the southern tip of Baja California, Mexico and Colombia.”’

22 As described in Section II1.C.1, an “affirmative finding” is required before countries harvesting yellowfin tuna in
the ETP with large purse seine vessels (greater than 363 metric tons carrying capacity) export yellowfin tuna and
yellowfin tuna products harvested by these vessels in the ETP to the United States. Mexico was first granted an
affirmative finding in May 2000. 65 Fed. Reg. 26585 (May 8, 2000), Exhibit US-44.

2 Mexico First Written Submission, paras. 59-60.

2 The DPCIA defines the ETP as “the area of the Pacific Ocean bounded by 40 degrees north latitude, 40 degrees
south latitude, 160 degrees west longitude, and the western coastlines of North, Central, and South America.
DPCIA, 16 U.S.C. § 1385(c)(2), Exhibit US-5.

2 Rice, D.W. 1998. Marine mammals of the world. Systematics and distribution. Special publication No. 4 of the
Society for Marine Mammology, Lawrence, Kansas, USA. p.108, Exhibit US-45.

2 Jackson, A., T. Gerrodette, S. Chivers, M. Lynn, S. Rankin, and S. Mesnick. 2008. Marine mammal data
collected during a survey in the eastern tropical Pacific ocean aboard NOAA ships David Starr Jordan and McArthur
II, July 28 - December 7, 2006. NOAA-TM-NMFS-SWFSC-421. p. 25, Tables 5, 6, Exhibit US-9.

2" Rice, D.W. 1998. Marine mammals of the world. Systematics and distribution. Special publication No. 4 of the
Society for Marine Mammology, Lawrence, Kansas, USA. p.108, Exhibit US-45.
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37. As Mexico notes, for reasons that are not fully understood, schools of yellowfin tuna
regularly tend to congregate under schools of dolphins in the ETP. Dolphins swim in the upper
levels of the ocean where they are visible as they break the surface to breathe and leap into the
air. Fishermen in the ETP look for the more easily visible dolphins, which lead them to the
schools of tuna underneath.

38. Contrary to Mexico’s assertions, the ETP is fundamentally different from all other oceans
in that it is the only ocean where tuna and dolphins have a known regular and significant
association. It is also the only ocean where that association is exploited as the foundation for a
commercial fishery.”® Mexico’s submission vastly overstates the prevalence and regularity of the
tuna-dolphin associations outside the ETP. While Mexico presents evidence that tuna and
dolphins may occasionally associate in other ocean areas with similar oceanographic conditions
to the ETP, none of the evidence cited by Mexico suggests that association is regular or
sustained. In fact, Mexico’s own exhibits evidence that the association between tuna and
dolphins it cites is not regular. For example, the conclusion in Exhibit Mex-4 states:

This association nonetheless requires particularly rare conditions, as is confirmed
by the testimony of local fisherman. In all of August 1998, which was devoted to
attempting more detailed observations, results were weak; only two yellowfin
tuna, alone in a school of dolphins, were observed in 15 field days. Some signals
picked up by the sonar would suggest that their congeners were cruising at greater
depths (60 to 80 m), but they never came up in the epipelagic zone, at least in the
presence of observers.

Two tuna associating with dolphins in two weeks is neither regular nor sustained.

39. The information that Mexico cites in its submission at paragraphs 12-14 purportedly
demonstrating that fishermen outside the ETP use a tuna-dolphin association to fish for tuna is
misleading. Mexico documents early attempts by fishermen exploring the possibility of
sustained associations to support a fishery in those oceans. Those attempts failed because the
association was not regular or sustained enough to support a commercial fishery.” Thus, while
the evidence Mexico cites may support the conclusion that tuna and dolphins may associate on an
irregular or rare basis in other oceans, nothing in the evidence Mexico presents suggests that tuna
and dolphins associate in other oceans in a way that would make it possible to exploit that

% Donahue, M.A. and E.F. Edwards. 1996. An annotated bibliography of available literature regarding cetacean
interactions with tuna purse-seine fisheries outside of the eastern tropical Pacific Ocean. NOAA Administrative
Report LJ-96-20. p. 38, Exhibit US-10.

» The Donahue (1996) study review attempts to exploit associations between tuna and dolphins in fisheries other
than the ETPs and conclude that those attempts failed because the association was not regular or sustained enough to
support a commercial fishery. Donahue, M.A. and E.F. Edwards. 1996. An annotated bibliography of available
literature regarding cetacean interactions with tuna purse-seine fisheries outside of the eastern tropical Pacific Ocean.
NOAA Administrative Report LJ-96-20. p.38, Exhibit US-10.
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association to support a commercial fishery. The United States knows of no published
information that a regular or sustained association sufficient to support a commercial fishery
occurs outside the ETP.

40. Because of the regular and sustained association between dolphins and yellowfin tuna in
the ETP, in the late 1950s, fishing boats began using purse seine nets to catch yellowfin tuna in a
process referred to as “setting on dolphins,” “dolphin sets,” or “fishing on dolphins.” In this
fishing method, dolphins are surrounded by a large net in order to catch the tuna that might be
below. The fishermen use chase boats and helicopters to drive the dolphins into the center of the
large net. In years past, explosives were also used in these efforts, although such practices have
been prohibited under the AIDCP.*® Floats and weights support the net, which closes at the
bottom like a purse around all that is trapped inside.

41. Dolphins are chased for up to 90 minutes before the vessels are able to surround the
dolphins and the tuna below.’' The air-breathing dolphins may drown when trapped under the
net, or may be subjected to serious injury or death through entanglement in the net.* Setting on
dolphins to catch tuna not only results in dolphin mortalities and serious injury, but as described
in Section II1.B.2 the dolphins may suffer a number of other adverse effects.

42. The primary target of this fishing method is large, mature yellowfin tuna, and the bycatch
is primarily dolphins. This method is currently employed by Mexico, El Salvador, Colombia,
Venezuela, Panama, Guatemala, and Nicaragua.

43. Fishing vessels flagged to the United States began fishing in the ETP by setting on
dolphins in the late 1950s. The U.S. fleet pioneered the dolphin setting technique, and vessels
from other countries like Mexico took advantage of this innovation. Beginning around 1990,
vessels from the United States began to abandon setting on dolphins to catch tuna. The Marine
Mammal Protection Act (MMPA) progressively lowered the number of dolphins that U.S.
vessels were permitted to accidentally kill when setting on dolphins to catch tuna in the ETP, and
consumer and environmental group’s concerns about setting on dolphins to catch tuna were
escalating. In response to these consumer and environmental group concerns, beginning in April
1990 the major U.S. tuna companies started announcing polices that they would not purchase or
sell tuna that was caught by setting on dolphins.*> By 1994, U.S. vessels had stopped setting on

3 AIDCP, Annex VIII, para. 3(f), Exhibit Mex-11.

31 Myrick, A.C., and P.C. Perkins. 1995. Adrenocortical color darkness and correlates as indicators of continuous
acute premortem stress in chased and purse-seine captured male dolphins. Pathophysiology 2: 191-204, p. 195, Fig.
2. Exhibit US-11.

32 Other methods to reduce dolphin mortality include avoiding sets made at sundown that finish after dark, sets in
strong underwater currents and winds, sets where the gear malfunctions or the Medina panels are improperly aligned,
sets in storms or heavy seas, use of explosives, and sets of long duration. See National Research Council, Dolphins
and the Tuna Industry, 34-35, National Academy Press, Exhibit Mex-2.

3 See Section II1.C for further details.
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dolphins to catch tuna.** Most U.S. vessels also left the ETP around that time to fish for tuna in
other oceans, however, as recently as 2009 some U.S. vessels continued to fish in the ETP.* As
the number of U.S. vessels in the ETP decreased, the number of non-U.S. vessels setting on
dolphins to catch tuna in the ETP increased, along with the number of dolphin sets made per
year. In 1993, just over 7,000 dolphin sets were made in the ETP, but by 2003 the number had
increased to just under 14,000 dolphin sets.*®

44, All countries that have fleets that fish legally for tuna in the ETP are members,
cooperating non-parties or cooperating fishing entities (collectively referred to as CPCs) of the
IATTC. As part of their IATTC commitments, CPCs agreed that each CPC must place all
vessels flagged to that country that fish for tuna in the ETP (regardless of size) on the IATTC
Regional Vessel Register (IATTC Register).”” Four thousand five hundred and twenty-two
vessels flagged to 25 nations currently appear on the IATTC Register.*® Of those, 228 vessels
flagged to 14 countries currently appear on the IATTC list of Active Purse Seine Vessels.” Of
these, 90 vessels from seven countries applied for and received a “dolphin mortality limit
(DML)” for 2010.*° (DMLs are discussed in Section III.B.2(b) below). Only vessels with a DML
may set on dolphins to catch tuna in the ETP. Therefore, assuming that all registered vessels
fished for tuna in the ETP, in 2010, 138 purse seine vessels must be using methods to fish for
tuna in the ETP that do not involve setting on dolphins. If the number of vessels of each country
requesting a DML is cross-referenced with the IATTC list of Active Purse Seine Vessels, it
shows that at least 13 of the 14 countries, including Mexico, have vessels that fish for tuna in the
ETP using methods that do not involve setting on dolphins.*!

3 Effective February 8, 1994, NMFS prohibited U.S. purse seine vessels from making additional intentional sets
on dolphins in the ETP after the fleet had already killed 107 dolphins through February 6, 1994. 59 Federal Register
8417 (February 22, 1994), Exhibit US-12. No additional intentional sets on dolphins by the U.S. fleet are known to
have occurred after that closure through the present. When the IDCPA (which amended the MMPA) was enacted in
1997, this prohibition was lifted. Under current U.S. law (MMPA, as revised by the IDCPA), U.S. fishing vessels
are not prohibited from setting on dolphins to catch tuna in the ETP, provided it is done in accordance with the
requirements of the AIDCP and U.S. regulations. IDPCA, 16 U.S.C.§ 1413, Exhibit US-23E; 50 CFR 216.24,
Exhibit US-23B.

3% There were 31 U.S. vessels fishing for tuna in the ETP in 1990 compared to 14 in 1994 and 9 in 1995. There
were 3 U.S. vessels fishing for tuna in the ETP in 2009. U.S. Vessels in the ETP 1989-2010, Exhibit US-13.

% See 2008 Report on the International Dolphin Conservation Program, p. 9.

37 IATTC Resolution on a Regional Vessel Register (12-15 June 2000), Exhibit US-14.

¥ IATTC Regional Vessel Register, Exhibit US-16.

¥ IATTC Active Purse Seine Vessel Register, Exhibit US-15.

42010 DML Allocation, Exhibit US-50. A list of the numbers of boats, by nation, requesting DMLs for 2010 can
be found in this document. CPCs requesting a DML include Mexico. Neither the United States nor Ecuador, for
example, requested or received DMLs.

4 Compare 2010 DML Allocations, Exhibit US-50 with IATTC Active Purse Seine Vessel Register, Exhibit US-
15.
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45. While the vast majority of large Mexican purse seine vessels in the ETP choose to
continue to set on dolphins to catch tuna, one-third of Mexican vessels registered to fish for tuna
in the ETP comprises boats under 363 metric tons carrying capacity.” Because, under the terms
of the AIDCP these boats are prohibited from setting on dolphins to catch tuna, these vessels
must use other methods to fish for tuna in the ETP. As elaborated below, Ecuadorian vessels fish
for tuna in the ETP using techniques other than setting on dolphins to catch tuna, and tuna caught
by such vessels is contained in tuna products that are sold in the United States with the dolphin
safe label.

2. Adverse impact of setting on dolphins to catch tuna
(a) Depleted dolphin populations

46. From 1959 to 1976, setting on dolphins in the ETP is estimated to have caused the death
of at least five million dolphins.” By 1993, the practice of setting on dolphins to catch tuna led to
“depleted” designations under the MMPA for three dolphin stocks - the northeastern offshore
spotted dolphin, the eastern spinner dolphin, and the coastal spotted dolphin - though this
depletion likely occurred well before the designations were made.** The depleted designations
were a formal recognition that the abundance of these three stocks had fallen below their
optimum sustainable population size, which is the number of animals that will result in the
maximum productivity of the population or the species.

47. These stocks have not recovered and remain depleted, with northeastern spotted and
eastern spinner dolphins remaining at less than 30 percent of their historic abundance (19 percent

2 As of April 13, 2010, 19 of the 57 Mexican purse seine vessels listed on the IATTC Regional Vessel Register
are vessel class five or smaller (less than 363 metric ton capacity), which means that they cannot make dolphin sets
and that all of the tuna they harvest therefore meet the conditions under the U.S. dolphin safe labeling provisions to
be labeled dolphin safe. IATTC Active Purse Seine Register, Exhibit US-15.

 Wade PR (1995) Revised estimates of incidental kill of dolphins (Delphinidae) by the purse-seine tuna fishery in
the eastern tropical Pacific, 1959-1972. Fish Bull 93:345-354, p. 352, Exhibit US-17 (approximately 4 million
dolphins killed from 1959-72); Marine Mammal Commission. 2008. Annual Report of the Marine Mammal
Commission: Calendar Year 2007. A Report to Congress. Washington, DC: Marine Mammal Commission. p. 182,
Table 19, Exhibit US-18. Per phone conversation, Wade 1995 estimates about 4 million for period 1959-1972;
Marine Mammal Commission 2008 reports about 1 million for period 1973-1976.

4 Pursuant to the MMPA, the National Marine Fisheries Services (“NMFS™) has found that three stocks of
dolphins in the ETP are below their “optimum sustainable population” (“OSP”), and are thus “depleted.” See 42
Fed.Reg. 64,548-60 (1977) (coastal spotted dolphin), 58 Fed.Reg. 58,285 (1993) (northeastern offshore spotted
dolphin), 58 Fed.Reg. 45,066 (1993) (eastern spinner dolphin). OSP is defined as a range of population levels
between maximum net productivity and carrying capacity (i.e., the historic marine mammal stock levels prior to
extensive development of the tuna purse seine fishery). 16 U.S.C. § 1362(9). A species falls below its OSP if its
population is less than 60 percent of its estimated “historic” levels. 45 Fed.Reg. 72178 (1980). At the time of the
depletion findings, both the eastern spinner dolphin and the northeastern offshore spotted dolphins had fallen
substantially below the 60 percent depletion standard.
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for northeastern spotted dolphins and 29 percent for eastern spinner dolphins). * In addition, the
most recent abundance estimates for these stocks indicate these stocks are still substantially
below optimum sustainable population.*

48. Abundance estimates from ETP dolphin and assessment surveys through 2006 do not
provide a clear indication (i.e., there is no statistical significance) that these dolphin populations
are currently recovering at the rate that would be expected (at least 4 percent/year) given their
depletion levels. Further, given current uncertainty, it is possible these stocks are declining.’ In
light of these depletion levels and the drastic and well-documented reduction in observed dolphin
deaths and serious injuries during fishing operations, the populations of the three depleted
dolphin stocks should have been increasing significantly over the past 20 years. However,
available information does not support that recovery is occurring.

49. Contrary to Mexico's assertion in paragraphs 87-88 of its submission, dolphin stocks have
not exhibited clear signs of recovery despite the drastic reduction in observed mortality and
serious injury during fishing. Dolphin population estimates in 2003 and 2006 were higher than
estimates from surveys during the period 1998-2000. However, statistical and methodological
constraints preclude a definitive conclusion as to whether the higher estimates mean the
populations have actually increased. The study area for these estimates is so large and the
confidence intervals*® so wide that it is statistically possible that the actual growth rate is zero for
ETP dolphin populations.*’ It is therefore not at all clear from the evidence that populations have

4 Wade, P. R., G. M. Watters, T. Gerrodette, and S. B. Reilly. 2007. Depletion of spotted and spinner dolphins in
the eastern tropical Pacific: modeling hypotheses for their lack of recovery. Marine Ecology Progress Series
343:1-14. p.7. Exhibit US-21.

46 Gerrodette, T., G. Watters, W. Perryman, and L. Ballance. 2008. Estimates of 2006 Dolphin Abundance in the
Eastern Tropical Pacific, with Revised Estimates from 1986-2003. NOAA Tech. Memo. NMFS-SWFSC-422. p.18,
Table 3. Exhibit US-20.

4 Gerrodette, T., G. Watters, W. Perryman, and L. Ballance. 2008. Estimates of 2006 Dolphin Abundance in the
Eastern Tropical Pacific, with Revised Estimates from 1986-2003. NOAA Tech. Memo. NMFS-SWFSC-422. p.28,
Table 13. Exhibit US-20.

8 Confidence are an expression of how much uncertainty one has about an estimate, and they are calculated based
on a specific data set. Confidence intervals generally increase with the size of the study area, animals that are
difficult to see or are cryptic, infrequent surveys, inadequate survey effort, etc. Conversely, confidence intervals can
be decreased by factors that increase certainty smaller study areas, more frequent surveys and more survey effort.
95% confidence intervals are typically used to indicate the lower and upper bounds between which one has 95%
confidence the "true" value (in this case dolphin abundance estimate) lies. Therefore, point estimates are not
necessarily the true value.

4 Gerrodette, T., G. Watters, W. Perryman, and L. Ballance. 2008. Estimates of 2006 Dolphin Abundance in the
Eastern Tropical Pacific, with Revised Estimates from 1986-2003. NOAA Tech. Memo. NMFS-SWFSC-422,
Exhibit US-21. Gerrodette and colleagues (2008) reported that while 2006 point estimates for these stocks are
higher than previous estimates, the 95% confidence intervals on the estimates of population growth rate include zero
for these stocks (i.e., it possible both are stable or decreasing). An additional caveat in the interpretation of 2006
abundance estimates is the apparent decrease in abundance of western/southern spotted dolphins coincident with the
apparent increased abundance of northeastern offshore spotted dolphins. In fact, these abundance point estimates are
likely not "real" and instead result from animals moving across a fixed geographic boundary at 120W and 5N that is
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increased. The study cited in Mexico's paragraphs 87-88 clearly articulates these caveats;
however, these important nuances are omitted in Mexico's submission.

50. In sum, dolphin populations remain depleted and there is no clear indication that these
populations are recovering. In fact, given the scientific uncertainty of the abundance numbers, it
is possible that populations are decreasing. As detailed below, setting on dolphins to catch tuna
has a number of adverse effects on dolphins. And, although not conclusive, the best available
science suggests that these adverse affects are the most probable reason that dolphin populations
continue to be deleted in the ETP and show no clear signs of recovery.

51. Furthermore, Mexico is wrong when it asserts in paragraph 88 of its submission that the
U.S. courts relied on inaccurate information when vacating the Secretary of Commerce’s final
finding under the DPCIA. The courts found and affirmed that the best available scientific
evidence at the time the Secretary made the finding was inconclusive and did not support a
finding that the fishery-related activities were not significantly adversely impacting the dolphins.
Among other reasons, the Ninth Circuit stressed that without the consideration of indirect effects
on dolphin mortality of setting on dolphins to catch tuna, there is not a rational connection
between the best available scientific evidence and a finding of no significant adverse impact that
would allow setting on dolphins to be deemed not harmful to dolphins. In addition, more recent
studies have largely served to confirm and bolster the information provided at the time of the
Secretary’s final finding, namely that ETP dolphin populations have not exhibited a clear sign of
(i.e. statistically significant) recovery and that the purse seine fishery setting on dolphins can
negatively impact ETP dolphins in a number of ways beyond observed mortality and serious

injury.
(b) Adverse effects on dolphins

52. Unless special measures are taken to protect the dolphins trapped in the nets with the
tuna, setting on dolphins results in a high level of dolphin mortality. Under the terms of the
AIDCP, parties to the AIDCP have agreed to ensure that their respective flag vessels that fish for
tuna in the ETP implement measures to reduce the number of dolphins that are killed or seriously
injured in the nets. While these measures have significantly reduced the number of dolphins
observed killed or seriously injured in the nets, dolphins continue to be killed and seriously
injured when set upon to catch tuna.

53. In fact, because it is expected that some dolphins will die as a result of being set upon to
catch tuna, vessel owners that choose to set on dolphins to catch tuna in the ETP must apply for
and be granted a “dolphin mortality limit” or DML each year in order to fish for tuna in the ETP
using this method.”® The AIDCP establishes an annual DML that is divided among eligible

used to define the stocks (but that is not associated with an observed hiatus in the distribution of spotted dolphins).
Thus, these point estimates are not indicative of a real increase or decrease in abundance of the two stocks.

50 AIDCP, Annex VIII, Exhibit Mex-11.
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vessels, as determined by the AIDPC parties. The overall DML for 2009 was 5000 dolphins. In
others words, consistent with the terms of the AIDCP, 5000 dolphins may be killed or seriously
injured each year (and in earlier years of the fishery this number was higher) as a result of setting
on dolphins to catch tuna.”’ In 2008, 1,168 dolphins were observed killed or seriously injured
when set upon to catch tuna in the ETP.*

54. Furthermore, research indicates that indirect or delayed effects of setting on dolphins to
catch tuna can result in dolphin deaths and reductions in the rate of reproduction, even where no
dolphins are observed to be killed or seriously injured during the set. This is the case even when
proven mitigation measures are used to reduce immediate dolphin mortality or injury.”
Therefore, although Mexico is correct that the magnitude of observed dolphin mortality due to
setting on dolphins with purse seine nets has decreased significantly, observed mortality and
serious injury fail to measure the full impact that setting on dolphins to catch tuna has on
dolphins.

55. For example, dolphin mothers and nursing calves are often separated during the
high-speed chase and encirclement. This separation is due to the high speed (14 knots) and long
duration (up to 90 minutes) of the chase phase of dolphin sets. Dependent dolphin calves are
incapable of keeping pace with their mothers, and as a result they are separated (several nautical
miles or more, if assuming only a 30 minute chase at 14 knots) and die as a result of starvation,
predation and other causes even when their mothers are released from sets alive.” Scientists have
examined mothers killed without dependent calves in ETP purse-seine sets for the periods
1973-1990 and 1996-2000. Studies estimate that because of mother-calf separation, the number
of orphaned calves that die as a result of predation and starvation following a chase is
approximately 14 percent higher than dolphin calve mortality observed and attributed to that
fishery.” Therefore, annual observed dolphin mortality should be increased by at least 14
percent to capture this unobserved impact. Inclusion of the death of dependent calves after their
mothers are chased and separated from them, even if released alive, would increase the mortality
of spotted dolphins by 10 to 15 percent and spinner dolphins by 6 to 10 percent in the sets
examined in this study.’® Assuming these sets are representative of overall fishing activity and

31 AIDCP, Annex II, Exhibit Mex-11.
22008 IATTC Annual Report, Exhibit US-24, p. 50-51.

3 Gerrodette, T., and J. Forcada. 2005. Non-recovery of two spotted and spinner dolphin populations in the
eastern tropical Pacific Ocean. Mar. Ecol. Prog. Ser. 291: 1-21. p. 17. Exhibit US-22.

* Noren, S.R., and E.F. Edwards. 2007. Physiological and behavioral development in Delphinid calves:
implications for calf separation and mortality due to tuna purse-seine sets. Marine Mammal Science 23: 15-29. p. 21.
Exhibit US-4

55 Archer, F., T. Gerrodette, S. Chivers, and A. Jackson. 2004. Annual estimates of missing calves in the
pantropical spotted dolphin bycatch of the eastern tropical Pacific tuna purse-seine fishery. Fishery Bulletin
102:233-244. Exhibit US-27.

56 Archer, F., Gerrodette, T., Dizon, A., Abella, K. and Southern, S. 2001. Unobserved kill of nursing dolphin
calves in a tuna purse-seine fishery. Marine Mammal Science 17(3): 540-554 (hereinafter “Archer 2001”). Exhibit
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the demographics of dolphin schools in the ETP this increased mortality is applicable to all
dolphin sets in the ETP.

56. Additional harm to dolphins from setting on dolphins includes:

a. acute cardiac and muscle damage caused by the exertion of avoiding or detangling
from the nets (“capture myopathy”);"’

cumulative organ damage in released dolphins due to overheating from the chase;
failed or impaired reproduction;

compromised immune function; and

increased predation rates by predators such as sharks, which can congregate
outside the nets and take advantage of exhausted or juvenile dolphins when
released.”®

o po o

57. Though studies are ongoing to determine comprehensive quantitative estimates for these
effects on dolphin populations, it is clear that the purse seine dolphin setting fishery has a
negative impact on dolphins beyond observed deaths and serious injuries.

58. Furthermore, dolphins are likely to be repeatedly exposed to the dangers of purse seine
dolphin sets. Millions of dolphins are chased and encircled each year to catch tuna in the ETP.”
On average, each northeastern offshore spotted dolphin is chased 10.6 times per year and
captured 3.2 times per year, each eastern spinner dolphin is chased 5.6 times per year and
captured 0.7 times per year, and each coastal spotted dolphin is chased 2.0 times per year.®

59. Thus, there are numerous negative effects the fishery could be having on the dolphin
populations beyond the reported kill.

US-28.

57 Capture myopathy refers to a condition in which wild animals have been restrained or forced to endure
extremely high exertion levels. Affected animals die or may live several days and show muscle stiffness and similar
conditions. Merck Veterinary Manual (9™ Edition), available at
<http://www.merckvetmanual.com/mvm/index.jsp?cfile=htm/bc/91011.htm&word=myopathy>. In wild dolphins,
capture myopathy, if not immediately lethal, would increase the likelihood of predation and reduce an animal's
ability to forage, reproduce, etc.

% Reilly et al. 2005. Report of the scientific research program under the International Dolphin Conservation
Program Act. NOAA-TM-NMFS-SWFSC-372, 101 p. Exhibit US-19.

% The number of dolphins chased and encircled each year can be estimated based on the following sources:
IATTC Document IRP-34-10 (Revised). Effectiveness of technical guidelines to prevent high mortality during sets
on large dolphin herds. La Jolla, CA, October 2003, p.3, Table 1 and p.4, Table 2, Exhibit US-29; 2008 IATTC
Annual Report, Exhibit US-24, p.46. Table 1 of IRP-34-10 (Revised) shows the percentage of total dolphin
mortality, by the number of dolphins captured per set from January 1, 1999 to June 30, 2002. Table 2 shows the
percentage of total dolphin mortality, by the number of dolphins captured per set from July 1, 2002 to April 30,
2003. The total number of dolphin sets in 2002 was 12,290 (a relatively high year) and in 2007 was 8,871 (a
relatively low year). Information on 2002 and 2007 dolphin sets obtained from the 2008 TATTC Annual Report.

% NOAA Final IDCPA Science Report, 2005.
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(c) Bycatch

60. Though Mexico expends considerable effort describing bycatch associated with other
fishing techniques, the issue of bycatch of species other than dolphins is irrelevant to this dispute.
The purpose of the U.S. measures is twofold: to ensure consumer are not misled about whether
tuna products contain tuna that was caught in a manner that adversely affects dolphins and to
ensure that the U.S. market is not used to encourage fishing fleets to use fishing techniques that
adversely affect dolphins and in this way contribute to protecting dolphins. That other fishing
methods produce bycatch species other than dolphins is not relevant to the objective of the
measures at issue. It also does not negate the fact that dolphins are harmed when they are set
upon to catch tuna.

61. In fact, the tables in paragraph 35 of Mexico’s submission highlights that setting on
dolphins to catch tuna is almost solely responsible for observed dolphin mortality of all purse
seine fishing methods in the ETP. According to the most recent statistics available from the
IATTC, dolphin sets for tuna in the ETP killed 1,168 dolphins in 2008, while purse seine sets on
floating objects and free swimming schools combined killed only a single dolphin.*!

62. Mexico’s focus on bycatch of other species also neglects to consider that bycatch of
dolphins in the ETP is unique as compared to any other ocean or fishery. The bycatch of
dolphins involved in setting on dolphins to catch tuna in the ETP stands apart from marine
mammal bycatch in other fisheries, both in scale (millions of dolphins are intentionally encircled
each year in the ETP)* and in the way the dolphins interact with the fishery. Marine mammals
interact with most fishing gear only incidentally, but in the ETP when dolphins are set upon to
catch tuna the dolphins are an intrinsic part of the fishing operation.

63. Furthermore, the tables reflecting various “bycatch” of different fishing techniques in the
ETP included in paragraphs 35 and 36 of Mexico’s submission do not and cannot accommodate
the information that would go into an assessment of the relative ecosystem impacts of various
fishing techniques. Mexico appears to treat the sheer number of captures of non-targets species as
indicative of the relative impact of various fishing techniques. This is not a scientifically sound
basis from which to draw a conclusion that one fishing technique is more “environmentally
sound” than the other. Comparing the relative environmental impacts of various fishing
techniques is a much more complex task and the analysis would need to consider, among other
factors, the total removals of the fishery (target and non-target species), ecological effects of
intense harvest of the targeted upper-level predators and the biomass and reproductive capacity of
the animals removed. For example, spotted dolphins mature at age 8 to 14 years and females

1 2008 IATTC Annual Report, Exhibit US-24, pp. 50-51.

62 See para. 59 (noting that millions of dolphins are chased and encircled each year to catch tuna in the ETP and
explaining calculation). As note above, a single dolphin may be chased multiple times per year resulting in millions
of them being chased and encircled each year.
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give birth to one calf every 1 to 5 years, while dorado, for example, mature at age 1 and
reproduce very quickly.

64. Moreover, the tables that Mexico includes in paragraphs 35 and 36 of its submission are
misleading. Although the second and third tables in paragraph 35 of Mexico’s submission refer
to “bycatch of billfishes” and “bycatches of animals other than tunas and billfishes,” the tables —
with the exception of the figure for “marine mammals” and “turtles” — actually reflect “captures”
of these animals.®*** “Captures” are the aggregate of “catches” of non-targeted fish (retained on
board for utilization), “bycatches” (discarded dead or likely to die ) and “releases” (released
alive).” Therefore, with the exception of “marine mammals” and “sea turtles,” it is not possible
to discern from the second and third tables in paragraph 35 of Mexico’s submission the number
of billfishes, and animals other than tuna and billfishes, that were killed as compared to those
that were utilized or released alive. With respect to sea turtles and “marine mammals,” figures in
the second and third tables in paragraph 35 reflect the number of sea turtles and dolphins that
were killed in purse seine sets.’®  As a result, with respect to the three purse seine techniques
used to catch tuna in the ETP, the second and third tables in paragraph 35 compare on the one
hand, dolphins and sea turtles killed, and on the other, billfishes and animals other than billfishes,
tuna, dolphins and sea turtles captured — i.e., caught and either utilized, released alive or killed.
Mexico’s tables importantly omit the over three to six million dolphins that are chased and
encircled each year when purse seine nets are intentionally set upon them to catch tuna.®’

65. In addition, Mexico uses a completely inappropriate methodology in its

analysis in the table in paragraph 36, its analysis in paragraph 37, and its conclusion in paragraph
38 ofits submission. First, it attempts to add the “bycatch” of tuna, which are measured in
metric tons, and the “bycatch” of billfishes and other animals, which is in numbers of
individuals. This kind of comparison is nonsensical. Second, even if Mexico had made a logical
comparison in its table, its analysis would remain incomplete. Numbers of animals of many
species are compared without regard to size, life history characteristics, susceptibility to

% Mexico may have been confused by the 2007 IATTC Annual Report. Tables 3b and 3¢ of that report are labeled
“bycatches of billfishes” and “bycatches of animals other than tunas and billfishes.” Those tables, however, with the
exception of the figure for “marine mammals,” represent captures. (As explained above, the figure for “marine
mammals” reflects dolphin mortalities.) The 2008 IATTC Annual Report correctly labels Tables 3b and 3¢ as
“captures of billfishes” and “captures of animals other than tunas and billfishes.” The number of “captures” listed in
the 2008 IATTC Annual Report match the number of “bycatches” listed in the 2007 IATTC Annual Report.
Compare 2007 IATTC Annual Report, Exhibit Mex-10, pp. 54-60 with 2008 IATTC Annual Report, Exhibit US-24
pp- 48-50.

6 This is in line with the 2007 IATTC Annual Report’s labeling. In 2008 the tables similar to the third chart in
Mexico’s submission was updated to reflect this distinction.
2008 IATTC Annual Report, Exhibit US-24, p. 10.

% 2008 IATTC Annual Report, Exhibit US-24, p. 11.

8 JATTC. 2003. Effectiveness of technical guidelines to prevent high mortality during sets on large dolphin herds.

Document IRP-34-10. La Jolla, CA. October 2003. p. 4, Table 2. Exhibit US-29.
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overfishing, or position in the food web. These flaws and myopic perspectives are apparent in
the bycatch discussion presented in paragraphs 36-38 of Mexico's submission.

66. This is not to suggest that the United States disagrees that bycatch associated with other
fishing techniques is a concern. Bycatch is a concern within every fishery, and the United States
together with other countries undertakes significant efforts to address bycatch associated with
other fisheries. Some of these efforts are elaborated in Section II1.B.4 below. The U.S. efforts to
protect oceanic and other environmental resources and ecosystems reflect a balance of competing
interests, and the nature of the measures applicable to each fishery is dependent on the specific
characteristics of each fishery. The measures at issue in this dispute concern efforts by the United
States to address the bycatch of dolphins in the ETP.

3. Fishing techniques other than setting on dolphins

67. There are several fishing methods available to catch tuna other than setting on dolphins.
As described below, some of these methods also involve purse seine nets. With the exception of
dolphin fishing, which requires some additional special equipment such as extra speed boats and
a dolphin safety panel on the net, the various methods of purse-seine fishing are available to all
purse-seine boats and can be used in essentially the same manner in any of the of the world's
oceans, including the ETP. The same boats and much of the same gear used to set on dolphins to
catch tuna may be used to catch tuna using other techniques, specifically sets on floating objects
and unassociated schools of tuna.

(a) Sets on free swimming schools of tuna

68. Sets on free swimming schools of tuna can be performed globally by any purse-seine
vessel, including those equipped to set on dolphins. To set on free swimming schools, schools of
tuna are located at or near the surface and then encircled. Commonly caught species include
skipjack tuna and yellowfin tuna, but others species may be captured in this manner as well. In
the ETP, nations employing fishing on free swimming schools include Mexico, El Salvador,
Colombia, Venezuela, Panama, Guatemala, Nicaragua, the United States, Ecuador, Bolivia,
Honduras, Peru, Spain, and Vanuatu. Globally, the list of nations that set on free swimming
schools of tuna is significantly larger. Whereas setting on free swimming schools was
historically the dominant method of purse-seine fishing for tuna outside of the ETP, within the
last 15 years, the fishing on floating objects has eclipsed it as the dominant method.

(b) Sets on floating objects

69. Sets on floating objects are performed in all oceans — the Atlantic, Indian and the central
and western Pacific Ocean — in addition to the ETP. Tuna and other marine species will
congregate around and under almost any structure at or near the ocean surface. However, in
recent years the majority of tuna fishing on floating objects occurs on man-made fish aggregating
devices (FADs). FADs can be made from a range of materials and commonly have both floating
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and submerged components. Some fishermen construct FADs from unwanted items such as
shipping pallets and old fishing nets, while others use more advanced materials and designs.
Many FADs are also deployed with a GPS tracking/transmitting devices, and even fish finders,
which allow fishing vessels to monitor the location of a FAD and the amount of biomass
swimming in the vicinity. Some FADs deployed in shallow waters are anchored to the bottom,
but most are set to drift and may make trans-oceanic transits, being utilized by multiple vessels
along the way. Floating objects in general can aggregate a number of species of fish, but the
primary target of FAD fisheries are skipjack tuna. All purse seine boats are capable of making
sets on floating objects. Mexico purse seine vessels, for example, will opportunistically set on
floating objects (or unassociated schools of tuna) to catch tuna. For some (e.g. the U.S. fleet in
the central and western Pacific), setting on floating objects is the primary method of fishing
employed, where as for others, FAD sets maybe undertaken only occasionally, and on an
opportunistic basis.

(c) Other methods

70. Other methods to catch tuna include longline and pole and line. Longline fishing is
practiced everywhere tuna is harvested. It involves attaching a large number of baited hooks to a
long, single line via a number of shorter lines called branch lines. The most common target of
longline vessels globally is adult bigeye tuna, but they may target and catch yellowfin, bluefin,
and albacore tuna in addition to the non-tuna species mentioned above. The Asian fishing nations
are the dominant players in longline tuna fisheries, but longline boats are used around the world
and are also common in the fleets of developing countries, as they are generally much cheaper to
buy and operate than large purse seine vessels.

71. Pole and line fishing is still practiced today in a handful of places. This method involves
catching schooling tuna which are be attracted to the surface by the use of live bait which is
chummed beside the boat. Poles and lines with barbless hooks are then used to hook the fish and
bring them on board. The U.S. albacore tuna fishery uses this technique where very little bycatch
occurs. Hydraulically operated rods or automatic angling machines may be used on larger pole
and line vessels. Pole and line fishing has declined significantly, largely due to the emergence of
longline and purse-seine methods.

72. Troll vessels, using artificial lures with barbless hooks, have fished for albacore in the
North Pacific (which includes parts of the ETP) since the early 1900's. The number of U.S.
vessels participating in this fishery totaled 622 in 2007.%®

4. U.S. efforts to protect dolphins and other marine species

73. Mexico makes a number of suggestions in its submission that the United States does not
undertake efforts to protect marine mammals other than dolphins or to address other

% NMFS Administrative Report LJ-08-05.
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environmental concerns. As summarized in the next paragraphs, Mexico’s suggestions are
incorrect. In providing this summary, the United States wishes to emphasize that it is providing
it to counterbalance the limited view of the matter presented in Mexico’s submission. The panel
should not take from this summary that the United States believes examination of these measures
is relevant to the substantive issues in this dispute.

74. The United States has undertaken significant efforts, both in its domestic legal regime and
through intergovernmental agreements, international organizations, and capacity building abroad,
to minimize the harmful effects of bycatch on marine species (including marine mammals, sea
turtles, sea birds, and certain shark and fish species) and to reduce the injury and mortality of
marine species in all fisheries. In enacting laws and regulations that address specific
environmental harms as well as seeking to address these impacts through international
engagement the United States intends that all such measures will work collectively toward the
goal of the protecting and maintaining viable marine ecosystems.*

75.  Domestic laws that provide for the reduction of fisheries bycatch as well as other
protections for marine species include, inter alia, the Marine Mammal Protection Act (MMPA),”
the Endangered Species Act,”' the Magnuson Stevens Fishery Conservation and Management
Act,” as well as statutes that implement U.S. obligations under regional fishery management
agreements. In the international sphere, the United States is a party to or a participant in a wide
array of international instruments and organizations that provide for international cooperation in
the conservation and management of living marine resources, including the AIDCP,” the United

% The MMPA explicitly recognizes the relevance of marine mammal protection to the broader objective of a
healthy marine ecosystem, providing "it is the sense of the congress that [marine mammals] should be protected and
encouraged to develop to the greatest extent feasible ... and that the primary objective of their management should be
to maintain the health and stability of the marine ecosystem." 16 U.S.C. § 1361 (6).

" 16 U.S.C. § 1361 et seq. The MMPA protects marine mammals by prohibiting take of marine mammals in U.S.
waters and by U.S. citizens on the high seas, and the importation of marine mammals and marine mammal products
into the United States. The Act establishes a national policy to prevent marine mammal species and population
stocks from declining beyond the point where they ceased to be significant functioning elements of the ecosystems of
which they are a part. Limited exceptions to the take prohibition can be made for take incidental to commercial
fishing and other nonfishing activities, and are associated with requirements to ensure the take does not exceed a
sustainable level.

16 U.S.C. § 1531 et seq. The Endangered Species Act provides for the listing of threatened and endangered
species and designation of their critical habitat; requires the conservation and recovery of such species; and
implements various treaties such as the Convention on Trade in Endangered Species of Wild Fauna and Flora.]

2 16 U.S.C. § 1801 et seq. The Magnuson-Stevens Fishery Conservation and Management Act is the primary law
to conserve and manage fisheries under U.S. federal jurisdiction in the marine waters in the U.S. exclusive economic
zone (seaward of state waters to 200 miles from the coasts) and on the high seas. For most fisheries, the policies are
developed and recommended to the Secretary of Commerce by eight regional fishery management councils that are
comprised of representatives of various federal and state agencies as well as persons with knowledge of the fisheries
(commercial and recreational fishing representatives, NGO's, academics, etc.). The primary purpose of the Act is to
manage fish to maintain long-term optimum yield and sustainability, while avoiding bycatch.

7 AIDCP, Exhibit Mex-11.
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Nations Food and Agriculture Organization,”* the United Nations Fish Stocks Agreement,” a
number of regional fisheries management agreements,’”® the International Convention for the
Regulation of Whaling,”” the Inter-American Convention for the Protection and Conservation of
Sea Turtles, and the Convention on International Trade in Endangered Species of Wild Fauna
and Flora. ™ The United States also engages in capacity building and other international
assistance activities to assist States in their implementation of these international mandates. Such
efforts have included enforcement training in Central America, cooperative work in the South
Pacific and development of observer programs in West Africa. ™

5. The Panama Declaration, AIDCP and US actions in accordance with
them
76. As Mexico explains in its submission, in 1995 Mexico, the United States and other

member countries of the IATTC® negotiated and concluded what is referred to as the Panama
Declaration. In the Panama Declaration, signatories declared their intention to conclude a
binding international agreement on dolphin conservation in the ETP (what later became the
Agreement on International Dolphin Conservation Program or AIDCP).*' This declaration

™ Instruments adopted under the auspices of the FAO that address bycatch of living marine resources include the
International Plan of Action for the Conservation of Sharks (1998), available at
ftp://ftp.fao.org/docrep/fao/006/x3170e/X3170E00.pdf (last viewed April 16, 2010); International Plan of Action for
for Reducing Incidental Catches of Seabirds in Longline Fisheries (1998), available at
ftp://ftp.fao.org/docrep/fao/006/x3170e/X3170E00.pdf (last viewed April 16, 2010); Guidelines to Reduce Sea
Turtle Mortality in Fishing Operations (2004), available at http://www.fao.org/docrep/012/i0725e/10725¢00.htm,
(last viewed April 16, 2010).

> Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of
10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks, Aug. 4, 1995,2167 U.N.T.S. 88.

6 Regional fisheries management agreements to which the United States is Party include the Convention for the
Conservation of Atlantic Tunas, May 14, 1966, 20 U.S.T. 2887, 673 U.N.T.S. 63; Convention for the Establishment
of an Inter-American Tropical Tuna Commission, May 31, 1949, 1 U.S.T. 230, 80 U.N.T.S. 3; Convention on the
Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean,
September 5, 2000, 40 ILM 278. Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries,
Oct. 24,1978, 1135 U.N.T.S. 369.

7 International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716, 161 U.N.T.S. 72

8 Convention on International Trade in Endangered Species of Wild Fauna and Flora, Mar. 3, 1973, 27.2 U.S.T.
1087, 993 U.N.T.S. 243.

" For more information on bycatch reduction activities conducted by the United States internationally, see
generally National Marine Fisheries Service, 2009 Report on Fisheries Bycatch Reduction Standards and Measures
Relevant to Section 202(h) of the Magnuson-Stevens Fishery and Conservation Management Act, available at
http://www.nmfs.noaa.gov/by catch/docs/bycatch_standards_report final.pdf (last viewed April 16, 2010)

% The IATTC manages the fishery for yellowfin tuna, skipjack tuna, and other fish caught by tuna vessels in the
ETP. The IATTC Convention presently has sixteen parties, including the United States and Mexico, six cooperating
non-parties, and one cooperating fishing entity.

81 panama Declaration, p. 1, Exhibit Mex-20.
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reflected the signatories’ shared view that measures being undertaken pursuant to a non-binding
dolphin conservation agreement (referred to as the La Jolla Agreement) were making a
substantial contribution to the reduction of dolphin mortality in the ETP.** The Panama
Declaration expressly states that signatories’ intention to adopt a legally binding agreement “ is
contingent upon enactment of changes in United States law as envisioned in Annex I to this
Declaration.” Annex I of the Panama Declaration provides:

Envisioned changes in United States law:

1. Primary and Secondary Embargoes: Effectively lifted for tuna caught in
compliance with the La Jolla Agreement as formalized and modified
through the process set forth in the Panama Declaration.

2. Market Access’. Effectively opened to tuna caught in compliance with the
La Jolla Agreement as formalized and modified through the process set
forth in the Panama Declaration with respect to States to include: IATTC
Member States and other States that have initiated steps, in accordance
with Article 5.3 of the IATTC Convention, to become members of that
organization.

3. Labeling: The term “dolphin safe” may not be used for any tuna caught in
the [ETP] by a purse seine vessel in a set in which a dolphin mortality
occurred as documented by observers by weight calculation and well
location.*

77. In its submission, Mexico mischaracterizes the Panama Declaration. In particular, Mexico
asserts that the Panama Declaration committed the United States to “amend its law to allow tuna
products containing tuna caught in compliance with the AIDCP to bear a ‘dolphin safe’ label.”™’
The Panama Declaration does not, however, commit the United States to amend its law or to take
any other action. Instead, it states signatories’ intention to negotiate a binding international
conservation agreement but that signatories only intended to adopt such an agreement if certain
changes were enacted into U.S. law. Those changes included prohibiting use of the “term
‘dolphin safe’ for any tuna caught in the ETP by a purse seine vessel in a set in which a dolphin
mortality occurred as documented by observers by weight calculation and well location.”

78. The U.S. Executive Branch successfully persuaded the U.S. Congress (i.e. Legislative
Branch) to amend U.S. law to reflect the changes described in Annex I of the Panama

82 pPanama Declaration, p. 1, Exhibit Mex-20.
8 Panama Declaration, p. 1, Exhibit Mex-20.

% Panama Declaration, p. 5, Exhibit Mex-20. Footnote 2 states: “Spain maintains a reservation on point number
two of the Annex “Market Access,” pending further review.”

8 See, e.g., Mexico First Written Submission, para. 8.
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Declaration. The U.S. Congress amended the MMPA to lift the embargo on tuna caught in
compliance with the La Jolla Agreement (as it would later be transformed into the AIDCP) and,
through the affirmative finding process set out in the amended MMPA, provided the market
access described in Annex 1.* The U.S. Congress also amended the DPCIA to permit tuna
products containing tuna that was caught by setting on dolphin to be labeled dolphin safe but
exercised its legislative prerogative to make that change contingent on a scientific finding by the
Secretary of Commerce that setting on dolphins to catch tuna was not having a significant
adverse impact on depleted dolphin populations.

79. These amendments were enacted in 1997 before the United States and seven other
signatories to the Panama Declaration concluded the AIDCP in 1998. (The AIDCP entered into
force in February 1999.) Parties to the AIDCP, therefore, knew at the time they concluded the
AIDCP what changes the United States had enacted, including that use of the dolphin safe label
for tuna products containing tuna caught by setting on dolphins was contingent on findings that
setting on dolphins to catch tuna was not having a significant adverse impact on dolphins in the
ETP. Currently, 12 countries and the European Union are parties to the AIDCP and Bolivia and
Colombia apply the agreement’s provisions provisionally.*’

80. The AIDCP is an inter-governmental agreement and applies to the “purse-seine tuna
fishery” in the “agreement area.”™ The AIDCP "agreement area" is larger (10 degrees longitude
larger) than the ETP as defined in the DPCIA®. The AIDCP is open to accession by any country
or regional economic integration organization: (i) with a coastline bordering the agreement area;
(ii) that is a member of the IATTC; or (iii) whose vessels fished for tuna in the agreement area
between May 21, 1998 and May 14, 1999.°' The objective of the AIDCP include “to
progressively reduce incidental dolphin mortalities” in the agreement area (i.e., ETP plus an
additional 10 degrees longitude) and “to seek ecologically sound means of capturing large
yellowfin tunas not in association with dolphins” “with a the goal of eliminating dolphin
mortality in this fishery.””*

8 These changes effectively eliminated the measures that were the subject of Mexcio’s GATT Article XI:1 claims
in the 1991 GATT dispute.

8 See http://www.iattc.org/IDCPENG .htm (last accessed February 7, 2010).

8 See, e.g., AIDCP, Articles II- V, Exhibit Mex-11. The AIDCP defines the area to which it is applicable (the
“agreement area”) as “the area of the Pacific Ocean bounded by the coastline of North, Central and South America
and by the following lines: a. [t]he 40°N parallel from the coast of North America to its intersection with the 150° W
meridian; b. [t]he 150°W meridian to its intersection with the 40°S parallel; ¢. [a]nd the 40°S parallel to its
intersection with the coast of South America.”

% See DPCIA, 16 U.S.C. § 1385(b)(2), Exhibit US-5.

% Colombia, Costa Rica, Ecuador, El Salvador, France, Guatemala, Japan, Mexico, Nicaragua, Panama, Peru,
Korea, Spain, the United States, Venezuela, and Vanuatu are members of the IATTC. See <
http://www.iattc.org/HomeENG.htm> (Last accessed April 8, 2010).

%1 AIDCP, Articles XXIV and XXVI, Exhibit Mex-11.

%2 AIDCP, Article II, Exhibit Mex-11.
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81. As noted above, the AIDCP establishes an overall DML for the agreement area’ and
provides for individual vessels to request and receive a portion of the overall DML.** Only
vessels parties to the AIDCP that have a DML may set on dolphins to catch tuna in the agreement
area.”” The AIDCP sets the overall DML at no more than 5000 dolphins per year (which may
and has been lowered in some years).”® The AIDCP also sets outs measures that parties must
take to implement and monitor that provision, including ensuring that all boats in their fleet with
a carrying capacity greater than 363 metric tons have on board an observer on 100 percent of
fishing trips.”” These observers are to document whether they observe dolphins being killed or
seriously injured in any sets, among other data collection responsibilities.”® The AIDCP also
requires parties to ensure that vessels meet a significant number of operational requirements such
as equipment and procedures to facilitate the release of dolphins from purse seine nets and to
minimize dolphin mortalities and injuries. It is important to emphasis that these requirements
focus on observed dolphin mortalities and injuries. The AIDCP approved observer program and
requirement to facilitate release of dolphins are not designed to monitor or address unobserved
dolphin mortalities — i.e., those mortalities that occur after a dolphin set or as the result of the
chase that precedes the set.

82. The AIDCP identifies the IATTC as having “an integral role in coordinating the
implementation of [the AIDCP] and states that the parties shall “request the IATTC to provide
Secretariat support.”” The AIDCP does not establish or otherwise authorize an organization,
body or legal entity to adopt decisions; this function remains with the governments collectively
as the parties to the AIDCP, and they alone can adopt the inter-governmental agreements
represented in the AIDCP as “resolutions” which can either be legally binding or non-binding on
the governments.

83. In 2001, the AIDCP parties adopted a resolution on “Procedures for AIDCP Dolphin Safe
Certification System.”'”” These procedures are non-binding. In fact, the resolution explicitly
states that application of the procedures: "shall be voluntary for each Party, especially in the
event that they may be inconsistent with the national laws of a Party." This language was
included at the request of the United States because its domestic law prevented it from applying
the procedures. For those parties that chose to apply it, the resolution established the procedures
that would enable tuna caught and tracked in accordance with the procedures to receive an
“AIDCP dolphin-safe certification.”

% AIDCP, Annex V, Exhibit Mex-11.

% AIDCP, Annex IV, Exhibit Mex-11.

% AIDCP, Annex VIII, Exhibit Mex-11.

% AIDCP, Annex V, para. 1, Exhibit Mex-11.

7 AIDCP, Annex II, Exhibit Mex-11.

% AIDCP, Annex II, Exhibit Mex-11.

% AIDCP, Article XIV, Exhibit Mex-11.

1% AIDCP Resolution to Establish Procedures for AIDCP Dolphin Safe Tuna Certification, Exhibit Mex-56.



United States — Measures Affecting the Importation, Marketing U.S. First Written Submission
and Sale of Tuna and Tuna Products (WT/DS381) April 16,2010 — Page 29

C. Market for Tuna Products
1. Mexican Tuna Market

84. Mexico is a net importer of tuna and tuna products. In 2008, Mexico imported five times
the amount of tuna that it exported.'”' Nearly one quarter of Mexican exports of tuna and tuna
products were to the United States. Thus, in 2008, Mexico imported US$ 323 million worth of
tuna and tuna products and exported US$ 63 million of tuna and tuna products.'”

85. Mexico is able to export yellowfin tuna to the United States because it has an affirmative
finding under the MMPA. The MMPA requires countries harvesting yellowfin tuna in the ETP
with large purse seine vessels (greater than 363 metric tons carrying capacity) to have an
affirmative finding in order to export yellowfin tuna and yellowfin tuna products harvested by
these vessels in the ETP to the United States.'” To obtain an affirmative finding, the Secretary
of Commerce must determine that a country wishing to export yellowfin tuna and yellowfin tuna
products to the United States is complying with all current conservation measures of the IATTC
and the AIDCP (which includes measures related to tuna conservation, bycatch reduction, seabird
mortality, sharks, and sea turtles). Without an affirmative finding, importation of yellowfin tuna
is prohibited.'”* Affirmative findings are granted for a period of five years. Mexico was first
granted an affirmative finding in 2000, which was renewed on April 1, 2005 for another five
years. Mexico submitted a request for a new five-year affirmative finding on March 31, 2010; if
issued, it would be in effect until March 31, 2015.

86. Mexico is estimated to have a multi-million dollar domestic tuna market served primarily
by its own tuna industry. Mexico’s domestic tuna industry is highly developed and dominated by
a few large companies. Pescados Industrializados, S.A., or PINSA, produces the “Dolores”
brand of tuna, and about half of the market share of the Mexican tuna market.'” PINSA is one of
the largest players in the Latin American tuna industry. Its modernized plant operates 24 hours a
day under strict guidelines which enforce proper hygiene and mass production of more than
1,000,000 cans of tuna daily. The company is vertically integrated, with most of the fishing
vessels owned by PINSA (the large Pescadora Azteca de Mazatlan fleet) fishing in the ETP.
While the majority of its large purse seine fleet sets on dolphins, PINSA also has small-scale
purse seine fishing boats, whose catch are currently eligible for the U.S. dolphin safe label.'*

%" Mexican Imports and Exports of Tuna and Tuna Products, Exhibit US-3.
2 Mexican Imports and Exports of Tuna and Tuna Products, Exhibit US-3.

13 See MMPA, 16 U.S.C. §1371(a)(2)(B), Exhibit US-23C; 50 CFR § 216.24, Exhibit US-23B. The Secretary of
Commerce has delegated authority to make affirmative findings to the National Marine Fisheries Services (NMFS).

104 See 50 CFR § 216.24(f)(6), Exhibit 23B.

15 Information on Dolores tuna and PINSA is available on the company’s website at
<http://www.dolorestuna.com/>.

1% PINSA web site, available at http://www.pinsa.com/main.php?s=3
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87. Grupomar, owner of the Tuny brand, is a set of companies that has been catching,
processing and marketing tuna and seafood for over 25 years. Grupomar brand tuna is the second
largest tuna producer in Mexico, and touts the many catch achievements by its purse seine
fleet.'”” A third company, Nair Tuna, a subsidiary of the multinational corporation Herdez,
catches more than 20,000 tons of yellowfin tuna per year.'” Herdez is a US$2 billion dollar
company.

2. U.S. Tuna Market

88. The three largest tuna producers in the U.S. market are: (1) Dongwon Industries, owner of
the StarKist Company and the Starkist brand; (2) Thai Union, owner of Chicken of the Sea
International, which markets the Chicken of the Sea brand; and (3) Bumble Bee Foods, LLC. Inc.
Together these producers account for nearly vast majority of the canned tuna sold in the United
States.

89. Demand for canned tuna in the United States has been declining.'” For example, in 2008
canned tuna consumption in the United States was 1.27 kilos per person, which compares to 1.5
kilos per person in 2004 and a peak of 1.77 kilos per person in 1989."'° In 2008, U.S. canned
pack of tuna totaled 215 million kilos.'"" U.S. pack is what U.S. companies produce from tuna
harvested by domestic and foreign flag vessels in the United States, Puerto Rico and American
Samoa.

90. In 2009, the U.S. imports of fresh and frozen tuna totaled $US 538 million (or 96 million
kilos) and U.S. imports of canned tuna totaled $US 613 million (or 180.5 million kilos).'"
Imports of tuna and tuna products from countries with purse seine vessels that fish for tuna in the
ETP totaled $US 139 million.'"” Imports of tuna and tuna products from Ecuador — a country
whose flag vessels fish for tuna in the ETP using techniques other than setting on dolphins —
totaled US$101 million in 2009."'* Imports of tuna and tuna products from Mexico totaled
USS$13 in 2009. Of the $US 13 million of exports to the United States, US$ 7.5 million were
tuna in cans, pouches and other air-tight containers.'"

197 Information on the Tuny brand and Grupomar is available on the company's website at
<http://www.grupomar.com/empresa.htm>.
1% Information on Nair tuna is available on the company’s website at <http://www.atunnair.com.mx/>.
1% World Fishing, Tuna market trends 2006/2007 (August 1, 2007), Exhibit US-33.
"0 NMFS, Fisheries of the United States 2008 (July 2009), page 75, Exhibit US-34.
"' 'NMFS, Fisheries of the United States 2008 (July 2009), page 67, Exhibit US-34.
"2 U.S. Imports of Tuna 2009 (all countries), Exhibit US-2.
'3 U.S. Imports of Tuna, Exhibit US-1.
"4 U.S. Imports of Tuna, Exhibit US-1C.

15 U.s. Imports of Tuna, Exhibit US-1G.
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91. Although the majority of Mexico’s tuna fleet comprises large purse seine vessels that set
on dolphins to catch tuna, as noted above one-third of Mexico’s tuna fleet comprises vessels
smaller than 363 metric tons carrying capacity that are prohibited from setting on dolphins. Up
until 2002, tuna caught by some of these boats was contained in tuna products that were sold to
U.S. canners as dolphin safe in the United States.''®

92. U.S. consumers have indicated a preference for tuna that is not caught by setting on
dolphins, and consumer demand decreases if it is not clear whether a label conveys information
about the harm to dolphins. This preference is reflected in the purchasing policies of the three
largest U.S. tuna producers. For example, each of the company’s websites indicate that the
companies will not purchase tuna caught in association with dolphin:

StarKist: “StarKist will not purchase any tuna caught in association with
dolphins.”'"’

Bumble Bee: “Bumble bee will not purchase tuna from vessels that net fish
associated with dolphins.”'"®

Chicken of the Sea: “All tuna purchased, processed and sold by Chicken of the
Sea is dolphin-safe... None of the tuna we purchase is caught in association with
dolphins.”'"

93. These companies first announced these policies in 1990.'*° In addition, around the same
time when the harm cause to dolphins as a result of fishing operations in the ETP came into
public light, consumers boycotted large grocers that sold tuna products that contained tuna caught
in association with dolphins. In response, large grocers in the U.S. refused to stock tuna products
that contain tuna that was caught by setting on dolphins.

94, Although most tuna products that contain tuna caught in a manner that meets the
conditions to be labeled dolphin safe under the DPCIA is labeled dolphin safe, some producers
and retailers choose to omit the dolphin safe label and use the products packaging space to
include other information. For example, as part of its Tuna Tracking and Verification Program,
NMEFS conduct spot audits of tuna products offered for sale in the United States. In some of
these spot audits, NMFS found tuna products that were not labeled dolphin safe, but that NMFS
could verify did not contain tuna that was caught during a trip where dolphins were set upon or in
a set in which dolphins were killed or seriously injured.

16 NMFS, Tuna Tracking and Verification Database.

7 StarKist, Frequently Asked Questions, Exhibit US-32.

8 Bumble Bee, Frequently Asked Questions, Exhibit US-36.

"9 Chicken of the Sea, Dolphin-Safe Policy, Exhibit US-37.

1203 Companies to Stop Selling Tuna Netted With Dolphins, New York Times (April 12, 1990), Exhibit US-38.
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95. Despite consumer preferences for tuna that is not caught by setting on dolphins, tuna
caught by setting on dolphins is sold in the United States. For example, the Dolores brand is
widely sold throughout the United States and is popular in grocers that cater to Hispanic
consumers and over the Internet from a U.S.-based Internet grocer.'”'

IV. LEGAL ARGUMENT
A. Introduction

96. Mexico challenges three measures in this dispute: (1) the DPCIA; (2) 50 CFR § 216.91-
92; and (3) Earth Island Institute v. Hogarth, 494 ¥.3d 757 (2007). Mexico claims that these
measures are inconsistent with U.S. obligations under Articles I:1 and III:4 of the GATT 1994
and Articles 2.1, 2.2, and 2.4 of the TBT Agreement.'* Each of Mexico’s claims should be
rejected; Mexico has failed to establish a prima facie case that the U.S. measures are inconsistent
with any of these obligations.

97. First, as outlined above and further elaborated below, the U.S. dolphin safe labeling
provisions do not discriminate based on origin. Instead, the U.S. measures provide that tuna
products of any origin that contains tuna that was caught by setting on dolphins may not be
labeled dolphin safe. Mexico cannot claim, simply because its fleet chooses to set on dolphins to
catch tuna and therefore not to meet the conditions to use the dolphin safe label, that the U.S.
measures discriminate against Mexican tuna. Use of the dolphin safe label is equally prohibited
for U.S. tuna and tuna from other countries if it was caught by setting on dolphins. Accordingly,
Mexico cannot sustain its claims under Articles I:1 and 111:4 of the GATT 1994 or Article 2.1 of
the TBT Agreement.

98. Second, the U.S. dolphin safe labeling are voluntary and therefore do not constitute
technical regulations falling within the scope of the TBT Agreement. Accordingly, Mexico
cannot even establish that Articles 2.1, 2.2, and 2.4 of the TBT Agreement — which apply only to
technical regulations — apply to the U.S. measures much less that they are inconsistent with them.

99. Third, the dolphin safe labeling provisions serve a legitimate objective of ensuring that
consumers are not misled or deceived about whether the tuna products they may purchase contain
tuna caught by a method that adversely affects dolphins. In addition, to the extent that consumers
choose not to purchase tuna without the dolphin safe label, the U.S. measures fulfill an additional
objective to ensure that the U.S. market is not used to encourage fishing fleets to set on dolphins
to and in turn to contribute to the protection of dolphins. Allowing tuna to be labeled “dolphin
safe” that is caught by setting on dolphins would not fulfill either of these objectives.
Accordingly, Mexico cannot sustain its claims under Articles 2.2 and 2.4 of the TBT Agreement,

121 See, e.g, Mexgrocer Website at <http://www.mexgrocer.com/brand-dolores-tuna.htmI> .

122 Although Mexico also included Article 2.3 of the TBT Agreement it is panel request, Mexico appears to have
abandoned that claim as it is not addressed in its submission.
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which rely on its assertion that permitting tuna products that contain tuna that was caught by
setting on dolphins to be labeled dolphin safe would fulfill the legitimate objectives of the United
States in an appropriate, effective and less trade-restrictive manner.

B. The U.S. dolphin safe labeling provisions are not inconsistent with the GATT

1. The U.S. dolphin safe labeling provisions are not inconsistent with
GATT Article 111:4

100.  Article III:4 of the GATT 1994 states in relevant part:

The products of the territory of any [Member] imported into the territory of any other
[Member] shall be accorded treatment no less favorable than that accorded to like
products of national origin in respect of all laws, regulations and requirements affecting
their internal sale, offering for sale, purchase, transportation, distribution or use. The
provisions of this paragraph shall not prevent the application of differential internal
transportation charges which are based exclusively on the economic operation of the
means of transport and not on the nationality of the product.

101.  Mexico has failed to establish that the U.S. dolphin safe labeling provisions afford less
favorable treatment to imported products than like domestic products. As elaborated below, the
U.S. dolphin safe labeling provisions do not discriminate based on origin and therefore do not
afford less favorable treatment to Mexican tuna products as compared to like domestic products:
the U.S. dolphin safe labeling provisions condition use of the dolphin safe l