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Mr. Chairman, members of the Panel —
1. On behalf of the United States delegation, I would like again to thank you for agreeing to
serve on this Panel, and to express our appreciation to you, the Secretariat, as well as the other
parties to this proceeding for making it possible to open this meeting of the Panel to the public.
In this statement, we would like to begin with some general observations regarding the EC’s
response to the U.S. claims, and then proceed to address some new arguments raised by the EC
in its second written submission with respect to particular products. As with the first panel
meeting, in addressing particular issues regarding products, the complainants again have divided
the presentation, with the United States focusing on set top boxes (STBs), followed by Japan’s
statement, which focuses on multifunctional digital machines (MFMs), and the statement of the
Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu, which focuses on flat panel
display devices (FPDs). To the extent that we do not address new evidence or assertions raised
by the EC in this morning’s statement, we welcome the opportunity to respond in a more fulsome
manner during the question and answer session.
2. At the center of this dispute lie certain tariff concessions made by the EC and its member

States in their Schedules of Concessions to the GATT 1994' (the “EC Schedules”) with respect

'On member State concessions, see U.S. Second Submission, para. 21 and n.25; U.S.
Answers to Panel Questions, paras. 40-41. On EC concessions, see also U.S. First Submission,
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to three ITA products: set top boxes which have a communication function, flat panel display
devices, and multifunctional digital machines. The question before this Panel is whether the EC
and member State measures” — specifically, those identified by the complainants in their panel
request and subject to the Panel’s terms of reference — result in tariff treatment that is
inconsistent with those concessions and Article II:1(a) and (b) of the GATT 1994.

3. In its submissions to date, the United States has explained each of the measures identified
in the panel request and provided evidence of how they operate.” The United States has quoted
language from the measures at issue — language which the EC itself has characterized as
“categorical™ — that directs customs authorities to impose duties on any product that has one or
more of the particular arbitrary characteristics outlined in the measures.” The United States has
submitted BTI, which support the conclusion that in every case, when a product has the particular
arbitrary characteristics outlined in the measures, EC customs authorities apply duties to it.° The
EC’s protestations to the contrary, the United States has also explained in detail the concessions

at issue, and how the measures result in the imposition of duties on products that are entitled to

para. 31 n.23.

*On the role of the member States with respect to the measures, see, e.g., U.S. Second
Submission, para. 22; U.S. Answers to Panel Questions, para. 40; Exhibits US-28, US-50, and
US-62.

’E.g., U.S. Answers to Panel Questions, paras. 54-61.
*EC Answers to Panel Questions, paras. 227, 237.

°E.g., U.S. First Submission, paras. 75-83, 90-97, 123-126; U.S. Second Submission,
paras. 26-29, 69-70, 103-107.

5See, e.g., Exhibit US-28, US-50, and US-62.
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duty-free treatment under the terms of concessions in the EC Schedules.” As explained in the
U.S. submissions, these concessions include the headnote in the EC Schedules, providing for
duty-free treatment of products “wherever...classified,” as well as descriptions associated with
individual tariff lines bound at zero duty.® Using the principles of treaty interpretation reflected
in the Vienna Convention, the United States has explained how the products in question fall
within the ordinary meaning of the terms of the concessions when read in context and in the light
of the object and purpose of the GATT 1994. Those products are therefore entitled to duty free
treatment.” Yet they are denied duty free treatment as a result of the measures. Consequently,
the measures are inconsistent with GATT 1994 Article II:1(a) and (b) and the EC Schedules of
Concessions.

4. Beyond claiming confusion about the claims and measures at issue, the EC’s response
continues to be premised on four key propositions: first, that the complainants’ claims and the
measures at issue are not clear, principally because they have failed to define in sufficient detail
the “products at issue” in the dispute; second, that its measures mean something other than what
they say; third, that the concessions complainants have identified have no meaning or should

otherwise be ignored in favor of concessions on entirely different products; and fourth, that the

"Compare EC Second Submission, paras. 10-19, paras. 41-43 with, e.g., U.S. First
Submission, paras. 87-88, 109-110, 135-139; U.S. First Oral Statement, attachment; U.S. Second
Submission, paras. 23, 80-81, 98-99, 109-110.

*E.g., U.S. First Submission, paras. 87-88, 109-110, 135-139; U.S. First Oral Statement,
attachment; U.S. Second Submission, paras. 23, 80-81, 98-99, 109-110.

°E.g., U.S. Second Submission, paras. 36-42, 49-58, 63-64, 80-93, 98-100, 109-114.
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headnote, and thus the commitment to provide duty free treatment to Attachment B products
“wherever...classified”, is meaningless. Each of these propositions is wrong as a matter of fact or
law or both. When they are rejected, there is nothing left to the EC’s defense.

5. We have addressed the first issue at some length in our submissions — as a general
matter, [ will not repeat those points except to say that the United States has clearly identified the
concessions claimed to be breached and explained how the measures breach those concessions.'’
Contrary to what the EC suggested this morning, to assist the Panel, we have cited to numerous
paragraphs in our submissions in which we have done so. The EC’s professed confusion about
the core elements in the case — elements articulated by three different WTO Members and
endorsed by a number of third parties — strains credibility. At heart, the EC position appears to
be premised on its incorrect view that, in addition to demonstrating that its measures result in the
breach of specific concessions, the complainants must provide a detailed definition of a specific
“product category” in order to prevail, and that only by showing that EC customs authorities
improperly impose duties on a/l products in this category can complainants demonstrate that the
EC is in breach of its obligations."" As the United States explained in its second written
submission, this argument is without basis.'? It turns the test for demonstrating an “as such”

breach on its head, and appears to be nothing more than an attempt to introduce an additional

"E.g., U.S. First Submission, paras. 90-97, 123-126, 146-152; U.S. Answers to Panel
Questions, paras. 58-61; U.S. Second Submission, para. 26-35, 48-58, 69-79, 105-114.

"E.g., EC Second Submission, paras. 33-40.

"2U.S. Second Submission, paras. 16-20.
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legal hurdle to establishing a breach of Article Il — one already discredited by the Appellate
Body in EC-Computer Equipment.”® The fact that the EC in that dispute was raising an
argument in relation to Article 6.2 does not support the conclusion that the Appellate Body’s
reasoning is inapplicable in this case.

6. Second, the EC utterly ignores the text of its own measures. The EC focuses instead on
statements contained in two court decisions,'* vague generalities regarding its approach to
classification," and equally vague assertions regarding the legal effect of the measures in
question.'® For example, with respect to MFMs, not once in its entire rebuttal submission does
the EC refer to the 12 page per minute criterion contained in the text of the EC Combined
Nomenclature for subheading 8443 31'" — the measure that is the subject of the terms of
reference of this Panel and that EC customs authorities use to disqualify products from duty-free
treatment. Its response instead centers around a so-called “case-by-case” analysis or a standard
described by the ECJ in 2009 in the Kip case'® — a case that did not itself address the measures
before this Panel, articulating a standard that is nowhere evidenced in those measures, in an

opinion by an EC court evaluating particular EC actions in light of the EC classification laws

PU.S. Second Submission, paras. 16-18.

“EC Second Submission, paras. 57; EC First Submission, para. 160, 357-360; EC
Answers to Panel Questions, paras. 91, 145.

E.g., EC Answers to Panel Questions, paras. 97-98.
"°E.g., EC Answers to Panel Questions, para. 177.
""EC Second Submission, paras. 100-137.

"E.g., EC Answers to Panel Questions, paras. 145-148.
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before it, not the EC’s WTO tariff obligations."” The EC does not even attempt to reconcile the
measure as it exists — the CN — and the observations of the court in Kip. In response to a direct
question from the Panel, it fails even to offer an explanation of why the 12 page per minute
criterion was selected.”® As explained in the U.S. submissions, the EC’s argument regarding
FPDs, relying on the court opinion in Kamino, is equally at odds with its own measures and
divorced from reality.*'

7. The EC’s refusal to contend with the text of the measures before this Panel appears
premised on various theories it offers of their “effective inapplicability” or nonmandatory
nature,” all of which are likewise contradicted by evidence. Regarding the theory that the FPD
and MFM measures are “effectively inapplicable” due to court opinions, as noted above, the
United States has provided evidence showing that the court opinions, while providing some
useful illustrations of the flaws in the EC’s logic, do not themselves nullify the measures.” The
measures remain in effect. The EC’s repeated assurances that it may at some future date repeal
the measures** simply serves as further evidence of that reality. Likewise, as for the EC’s theory

that some of the measures are “effectively inapplicable” due to changes in the EC’s domestic

YE.g., U.S. Second Submission, paras. 73-75, 105.
EC Answers to Panel Questions, paras. 142-143.

2'U.S. Second Submission, paras. 73-75; U.S. Answers to Panel Questions, para. 45; see
also para. 28, infra.

2E.g., EC Second Submission, paras. 55, 62-63.
¥E.g., U.S. Answers to Panel Questions, paras. 46-47.

*E.g., EC Second Submission, para. 63; EC First Submission, para. 95.
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nomenclature in 2007,% while the EC claims that it would be “difficult” to apply some of the
measures due to renumbering and other changes,” the United States has presented BTI indicating
that member States have in fact continued to apply them notwithstanding those changes.”” The
EC has offered little or no response, stating rather incongruously that the BTI “refer” to the
regulations as “authority” but do not “apply” them.*® As for the EC’s claim that the CNENSs are
not binding, it acknowledges that they are “important tools for the interpretation of the CN” and
that “customs authorities naturally have to” consult them,” and again offers no credible
explanation in response to the evidence before the Panel concerning their legal effect, including
BTI demonstrating that member States have in fact referred to CNENSs as a legal “classification
justification” for decisions to classify products in dutiable headings, and the EC’s own reliance
on CNENSs for compliance with DSB recommendations and rulings in a prior dispute.™

8. Finally, while the EC at times suggests that there exists some purported flexibility in the
measures themselves, it has offered no evidence indicating that the measures do anything other
than what they say: direct EC customs authorities, in what the EC itself describes as

“categorical” language, to impose duties on products with the specified technical characteristics.

»E.g., EC First Submission, para. 95; EC Second Submission, para. 63.
EC Answers to Panel Questions, para. 107.

?’See U.S. Answers to Panel Questions, para. 46 and n.45; Exhibit US-62.
*EC Second Submission, para. 158.

YEC Answers to Panel Questions, para. 103.

%See U.S. Second Submission, para. 35; U.S. Answers to Panel Questions, paras. 43-44;
Exhibits US-18 and US-19.
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The EC has submitted no evidence thus far showing that any customs authority in the EC has
treated as duty-free any product with the characteristics specified in its measures. The United
States, on the other hand, has provided ample evidence demonstrating that they in fact operate
exactly as written, and deny products duty-free treatment merely because they have certain
arbitrary attributes.” In this regard, the United States has quoted language from the measures
and submitted an assortment of BTI,* in response to which the EC has identified no language in
the measures that would permit the opposite conclusion, nor any BTI classifying products with
the specified attributes in a duty free tariff line. Thus, all of its theories and rhetoric
notwithstanding, the measures are in effect and result in the application of duties to products that
should be duty free. I should add that the material quoted by the United states was accompanied
by detailed citation, contrary to what the EC has argued today. For the EC to continue to pretend
that these measures do not exist or do not result in the imposition of duties on products with the
particular characteristics identified is simply to deny reality and the evidence before this Panel.
0. Third, the EC ignores the concessions the complainants argue it has breached, in favor of
other concessions for products not subject to this dispute, an assortment of completely irrelevant

documents it claims inform the “surrounding circumstances” of its concessions,’® and what it

*'E.g., U.S. First Submission, paras. 90-97, 123-126, 146-152; U.S. Answers to Panel
Questions, paras. 58-61; U.S. Second Submission, para. 26-35, 48-58, 69-79, 105-114; Exhibits
US-28, US-50, and US-62.

*E.g., U.S. First Submission, paras. 90-97, 123-126, 146-152; U.S. Answers to Panel
Questions, paras. 58-61; U.S. Second Submission, para. 26-35, 48-58, 69-79, 105-114; Exhibits
US-28, US-50, and US-62.

$E.g., EC First Submission, paras. 219-236.
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claims to be the classification “practice” of WTO Members.** In the process, it advances a range

of arguments that simply do not accord with basic principles of treaty interpretation reflected in

the Vienna Convention, including:

. The argument that an entire provision in its Schedules (the headnote) should be
interpreted as a nullity because it is “exhausted” by other concessions;>

. The argument that the difference between immediate and broader context is “not
particularly important,” and following this, that the concession with respect to flat panel
display devices should be read as though it contained text that it does not;*

. The argument, with respect to set top boxes, that supposed negotiating documents can be
relied upon as “surrounding circumstances”, not to confirm the ordinary meaning or
where the meaning is obscure or manifestly absurd or unreasonable, but to create an
entirely different meaning;’’ and the argument that miscellaneous documents constitute
“preparatory work” of a treaty.*®

0. The United States has discussed each of these arguments at length in its submissions, and

1.39

explained why they should not be accepted by this Panel.”” Rather than revisit those arguments

*E.g., EC First Submission, paras. 246-247, EC Second Submission, paras. 121-124.
»E.g., EC Answers to Panel Questions, para. 31; EC Oral Statement, para. 19.

3EC First Submission, paras. 121, 128-129; EC Second Submission, para. 30.

’EC First Submission, paras. 219-236.

*EC Answers to Panel Questions, paras. 35-44.

¥E.g., U.S. Second Submission, paras. 11-15, 43-47, 81-85.
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in their entirety, we would like to respond to the EC’s latest assertions regarding the headnote at
this stage. As for the other arguments described above, we will address them as part of a brief
product-by-product assessment of the EC’s arguments as reflected in its Second Submission.

10. Regarding the headnote, the EC ignores the commitment set forth in the headnote to its
Schedule — a key innovation of the ITA — to provide duty-free treatment to the descriptive list
of products specified in Attachment B of the ITA “wherever...classified.” The EC persists in its
Second Submission to take the view that the headnote is “exhausted,” and thus has no meaning,
despite the fact that, as noted, its interpretation is flatly inconsistent with basic principles of
treaty interpretation.*’

11. In addition, it now claims that there is some difference in the argument advanced by the
complainants with respect to the structure of the concession in the headnote.* To be clear, with
regard to the headnote, the United States is in agreement with the other complainants — all agree
that the headnote is a separate concession from the individual tariff line provisions in the EC
Schedules,* all agree that the HS is not relevant context for interpreting the Attachment B

product descriptions referenced in the headnote,* all agree that the table does not limit the scope

“E.g., U.S. Second Submission, paras. 11-15.
*EC Second Submission, paras. 10-19, 139-143.

“E.g., U.S. First Submission, para. 30; Japan First Submission, paras. 231-235; Chinese
Taipei First Submission, paras. 174-177.

#E.g., U.S. Answers to Panel Questions, para. 53; Japan Answers to Panel Questions,
para. 52; Chinese Taipei Answers to Panel Questions, p. 13 (Response to Question 21).
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of Attachment B descriptions to particular enumerated subheadings but rather is illustrative,* and
all agree that there is no difference even in the product descriptions for the products at issue in
this dispute in Attachment B proper and those transposed into the table in the EC Schedules.*
Even the EC appears to agree with this last point.** Furthermore, the United States shares the
other complainants’ view that the EC position — that the headnote is “exhausted” — is
untenable, as it is contrary to the principle that entire provisions of agreements should not be
rendered inutile.”’

12. The United States in its submissions has explained why the EC’s interpretation of the
headnote cannot be accepted.* In response, the EC simply again recites its legal theory of
“exhaustion,” without explaining why it is appropriate to read the headnote out of its Schedule —
and instead, remarkably, argues that the tariff subheadings next to the product definitions in the
table under the headnote “cannot be read out from” its Schedule.” Of course, this is not what the
complainants do — as each has explained, the subheadings in the EC’s Schedules indicate where

the EC classified the products in question at the time the ITA was concluded, and are useful

*E.g., U.S. Answers to Panel Questions, para. 113; Japan Answers to Panel Questions,
para. 22; Chinese Taipei Answers to Panel Questions, p. 5 (Response to Question 7).

E.g., U.S. Answers to Panel Questions, para. 14; Japan Answers to Panel Questions,
para. 11; Chinese Taipei Answers to Panel Questions, p. 4 (Response to Question 5).

“EC Answers to Panel Questions, para. 18.

*7U.S. Second Submission, paras. 11-15; Japan Second Submission, para. 161; Chinese
Taipei Second Submission, para. 79.

“E.g., U.S. Second Submission, paras. 11-15.

YEC Second Submission, paras. 18-19.
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illustrations of the types of products covered by the product definitions.” Indeed, with respect to
STBs, the United States has pointed out that one subheading in the EC’s Schedules associated
with the Attachment B description of STBs shows that the EC itself considered STBs with tuners
among the products covered by the Attachment B description.’’ Plainly, in the view of the
United States, the table has meaning — it simply does not have the meaning that the EC
advances.

13.  With respect to the other core propositions advanced by the EC, we have explained why
they should be rejected in our previous submissions, but will proceed to discuss some of the
more notable arguments the EC offers on these points in its Second Submission, beginning with
STBs, and followed by FPDs and MFMs.

Set top boxes which have a communication function

14.  With respect to STBs, the EC in its Second Submission again relies upon its flawed
theory that there exists a requirement to define the “product at issue,” persists in arguing that the
measure somehow lacks legal effect, and again advances two more notably flawed arguments
regarding the interpretation of the terms of the concession for STBs.

15.  Regarding the “product at issue” concept, the EC’s arguments in its Second Submission
further illustrate the flaws in its theory that complainants cannot prevail unless they identify a
detailed “product category” and demonstrate that all products in the category are subject to

duties. As noted previously, a discussion of products is relevant in two respects for purposes of

*°U.S. Answers to Panel Questions, paras. 19-20.

'E.g., U.S. Second Submission, para. 41.
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this proceeding: the products that are subject to duties under the measures, and whether at least
some of those products are entitled to duty-free treatment under the concessions. If some
products subject to duties under the measures are entitled to duty free treatment under the
concessions, those measures must be found inconsistent with Article II of the GATT 1994. The
United States has amply explained the products subject to duties under the measures and why
they are entitled to duty-free treatment under the concessions.”> As the Appellate Body
concluded in EC—Computer Equipment, there exists no obligation to provide a detailed
definition of a “product category” in order to prevail under Article II.

16. With respect to the remainder of the EC’s arguments on STBs, we would like to focus on
the only new point the EC has raised regarding the effect of its measure, one issue it raises again
relating to the interpretation of its concessions relating to STBs with a hard disk, and finally, the
EC’s response to the evidence the United States has submitted regarding STBs with certain types
of modems.

17. On the effect of the CNEN, as noted previously, the United States has submitted
extensive evidence demonstrating the legal effect of CNENSs, including that with respect to STBs,

to which the EC has provided no convincing response to date.”® Nothing in the EC’s statement

»E.g., U.S. First Submission, paras. 120-143; U.S. Answers to Panel Questions, paras.
59-60; U.S. Second Submission, paras. 67-101.

»U.S. Second Submission, para. 35; U.S. Answers to Panel Questions, paras. 43-44; see
also, e.g., European Commission, Administrative Guidelines on the European Binding Tariff
Information (EBTI) System and Its Operation (October 28, 2004), art. 11 (stating that “[a] BTI
ceases to be valid...[w]here the BTI is no longer compatible with the interpretation of one of the
customs nomenclatures, e.g., following amendments to the CN Explanatory notes...”) (Exhibit
US-18); see also Community Customs Code, article 12.5(a)(ii) (Exhibit US-19).
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responds to those points; instead, the EC has simply persisted in making the same arguments it
advanced in its previous submissions. The EC in its second submission cites to an ECJ opinion
simply stating that if the content of a CNEN is not consistent with the CN “it could not be taken
into consideration.”* Based on this opinion, the EC argues that CNEN do not have “mandatory
power”. Of course, the mere possibility that a measure in effect today could hypothetically be
found inconsistent with a Member’s domestic law in the future does not bar it from now being
challenged ““as such”. This argument equally begs the question of whether the STB CNEN is in
fact inconsistent with the CN such that it could not be taken into consideration; the EC has
nowhere even argued that this is so. By contrast, the evidence offered by the United States is
clear regarding the effect of the CNEN: that it results in the imposition of duties on STBs which
have a communication function merely because they have a particular type of modem or
incorporate a device performing a recording or reproducing function.”

18. Now, we would like to turn to two arguments the EC advances regarding how the
concessions for STBs should be interpreted: first, its latest assertions regarding the term “which
have”, and second its response regarding the term “modem”.

19. Throughout its submissions, the EC persists in arguing that the phrase “which have” in

the STB concession /imits the concession to STBs which have only a communication function;

*EC Second Submission, para. 69.

»E.g., U.S. First Submission, paras. 90-105; U.S. Answers to Panel Questions, para. 58;
U.S. Second Submission, paras. 23-35, 48-58.
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and thus, that STBs that serve any purpose other than “communication” are excluded.”® As
explained in our submissions, this argument is the only textual argument that the EC offered in
defense of its exclusion of set top boxes which have a communication function from duty free
treatment merely because they are equipped with a device such as a hard disk that the EC
considers performs a recording or reproducing function.”” However, as we have previously
explained, the word “only” does not appear in the relevant text.”® As the United States has also
noted, this position can be reconciled neither with the terms of the concession nor with the EC’s
own actions in 2000, when it modified its Schedule.” The EC in its Second Submission offers a
new interpretation of the modification it made in 2000 (one which, on careful review of the EC
implementing measure, the modification, and the Schedule, does not appear to be correct), but,
moreover, which again cannot be reconciled with its argument that there is a substantive
difference between “which have” and “with”.

20. In its Second Submission, the EC concedes that it added the line covering STBs “with” a
communication function to the list of lines associated with the STB description in Attachment
B.%° If STBs “with” a communication function were something different than STBs “which

have” a communication function, why would the EC have used “with” in its own description of a

E.g., EC First Submission, paras. 215-218; EC Answers to Panel Questions, para. 195-
196; EC Second Submission, paras. 80, 244.

’E.g., U.S. Second Submission, paras. 39-42.
*E.g., U.S. Second Submission, paras. 39-42.
»U.S. Second Submission, paras. 39-42.

%EC Second Submission, paras. 78-79.
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product that it concedes it associated with the Attachment B description? The EC offers no
explanation. There appears to be one point on which the United States and the EC can now
agree: the Attachment B description of STBs from the ITA was not modified as a result of the
EC’s change to its Schedule.®' This fact, however suggests, not that these products are excluded
from the Attachment B concession, but rather that the EC recognized that the products it
described as “set top boxes with a communication function” in 2000 were covered by the
Attachment B description as agreed upon in 1997 — that “set top boxes with a communication
function” were among the STBs referenced in the ITA description of “set top boxes which have a
communication function.” Furthermore, it shows that STBs with a tuner — i.e., STBs with a
function of receiving television signals — were included in the EC’s own understanding of the
Attachment B concession. Again, as the United States has explained in previous submissions,
the EC position that “which have” means “which have only” cannot be reconciled with the terms
of its concessions, nor with its own actions in 2000.°* The EC argument boils down to this: a
product it concedes is a “set top box” and which it concedes has a “communication function” is
nonetheless not covered by its concession. This position cannot be sustained.

21. Finally, we would like to turn to the EC’s interpretation of the term “modem” as
excluding STBs from duty-free treatment merely because they have certain types of modems. In
its Second Submission, the EC changes course, offering a number of arguments regarding the

term “modem” which contradict the position it set forth in its own measure, and are particularly

S'EC Second Submission, para. 79.

%E.g., U.S. Second Submission, paras. 39-42.
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revealing of the fundamental flaws in its position. First, it may be recalled that, in its measure,
the EC describes modems as follows: “[m]odems modulate and demodulate outgoing as well as
incoming data signals...enabl[ing] bidirectional communication for the purposes of gaining
access to the Internet.”® The measure then asserts that ISDN, WLAN and Ethernet modems are
not modems because they “do not modulate and demodulate signals.”* The United States
showed in its answers to the Panel’s questions that this statement is simply incorrect.®

22. Remarkably, the EC in its Second Submission changes its tune — apparently realizing the
fallacy in its measure, it does not dispute that the devices in fact modulate and demodulate
signals.®® Rather, it introduces an entirely new requirement for a device to be considered a
modem: the device must not only modulate and demodulate signals, but must do so from
analogue to digital, and not only allow a computer to gain access to the Internet, but allow access
through a telephone line.®” The EC position is simply at odds with the meaning of the term
“modem”. It is at odds even with the definition the EC itself used in its own measure. And it

creates an utterly arbitrary dividing line that even the EC’s own measure does not support —

%Exhibit US-30.
%Exhibit US-30.

%E.g., U.S. Answers to Panel Questions, paras. 101-103; U.S. Second Submission, para.
50; Exhibits US-109, US-110, US-112.

EC Second Submission, paras. 223-224.

’EC Second Submission, para. 224 (“It is the EC’s understanding that industry has
created the term ‘modem’ in order to designate a specific apparatus with a specific technical
process (modulation from analogue into digital and vice versa at the reception point) allowing a
computer to gain access to the Internet through the telephone line”).
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cable modems, for example, do not communicate through a telephone line, yet the EC considers
cable modems to be “modems”. If as the EC has argued this morning, modems must convert
analog to digital and must use telephone lines, then why does the EC measure consider cable
modems to be modems? The EC offers no response.

23. With respect to ISDN modems, the EC describes six documents from the Internet that it
claims support its view that ISDN modems are not “modems”. Only two of the documents even

?68 __ the remainder

arguably address the question of whether ISDN modems are “modems
simply describe how ISDN modems work.” As for the two, one does not explain why an ISDN
modem is not “technically” a modem’ — the United States by contrast has submitted sources
stating that ISDN modems are “technically” modems, and further explaining, based on standards
from the IEEE, how they modulate and demodulate signals.”’ The other source is quoted out of
context — in fact, the author earlier offers a definition of modulation that is identical to that
provided by the United States.”” Furthermore, the source was identified by the EC through a

search of GoogleBooks; another search of GoogleBooks reveals that it selectively cited to this

source and omitted a number of sources confirming that ISDN modems are modems.”

SEC Second Submission, para. 226 (items 2 and 6).
%EC Second Submission, para. 226 (items 1, 3, 4, and 5).
"EC Second Submission, para. 226 (item 2); Exhibit EC-107, p. 3-4.

""U.S. Answers to Panel Questions, para. 101; U.S. Second Submission, para. 50; Exhibit
US-109.

?EC Second Submission, para. 226 (item 6); Exhibit US-131.

7Exhibit US-132.
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24. The EC then points to a document ostensibly prepared by Japan during the ITA
negotiations containing one product example of an STB — to argue that the word “modem” must
instead be used “in the same sense as used by that document.”” Yet the document does not even
contain a definition of the term modem.” The EC’s argument simply comes down to this: rather
than assume that negotiators used the term “modem” properly, the EC asks this Panel to assume
that the negotiators used it improperly. This position simply strains credulity — even if
negotiators themselves were not experts, all parties have acknowledged that industry was
consulted during the negotiations and in the development of product coverage.” Even the EC
uses a technical definition of “modem” in its measure that encompasses all of the devices at
issue.

25. Thus, with respect to STBs, the conclusion is clear: for the devices subject to duty
because they have a hard disk, the EC concedes that they are “set top boxes” and “have a
communication function” and has otherwise failed to show that there are limits to the concession
that would exclude such devices from its terms. On devices subject to duty because they have
certain modems, the EC has simply reversed course in the face of facts that it cannot dispute, but
its new position still does not address, let alone overcome, the complainants’ argumentation. The
EC has failed to provide a convincing response to evidence demonstrating that the products meet

the terms of the concession, and that therefore the EC and member States are in breach of their

™EC Second Submission, para. 232.
Exhibit EC-41.

E.g., EC Answers to Panel Questions, para. 62; U.S. Answers to Panel Questions, para.
39.



European Communities and its member States — Opening Statement of the United States
Tariff Treatment of Certain Information Technology Products at the Second Panel Meeting
(WT/DS375, WT/DS376, WT/DS377) July 9, 2009 — Page 20

obligations to provide duty-free treatment to these products.

26. I would like to make one final observation regarding the EC’s comments thus far on the
Article X claim. The EC continues to rely on the notion that a measure cannot be in effect
merely because the EC has not taken a ministerial step. We have responded to this point in our
second submission. Evidence shows that member States relied on the measure to classify
products and were encouraged to do so by the Customs Code Committee before that step was
taken. Thus the EC’s position is simply contradicted by the facts.

Flat Panel Display Devices

27. Moving to FPDs, all of the themes described above continue to be evident in the EC’s
Second Submission: most notably, its flawed theory that complainants must define a “product at
issue”, its efforts to persuade the Panel to ignore the measures before it, and its insistence that the
concession should be read as if it contained words that are not there.

28. First, the EC continues to protest that it does not understand the “scope” of the U.S.
claim, because it believes the United States has not provided a detailed definition of the
“product.””” Again, the United States has been clear: under the measures, customs authorities in
the EC and its member States impose duties on any FPD with DVI and any FPD capable of
receiving signals from a device other than a computer. As a result, the EC and its member States
have breached their obligations to provide duty free treatment to flat panel display devices for

products falling within the ITA, wherever classified (as contained in the headnote), as well as

"EC Second Submission, paras. 33-40.



European Communities and its member States — Opening Statement of the United States
Tariff Treatment of Certain Information Technology Products at the Second Panel Meeting
(WT/DS375, WT/DS376, WT/DS377) July 9, 2009 — Page 21

their obligation to provide duty-free treatment to “input or output units” of ADP machines.” The
EC’s confusion again appears premised on its view that, independent from explaining how at
least some of the products subject to duties under the measures are entitled to duty free treatment
under the concessions, complainants are obliged to provide a detailed definition of what the EC
describes as “the product at issue”.”” The EC is simply incorrect. The question is not whether a
particular product is within the so-called “scope of the claim” — the question is whether the EC
measures result in the imposition of duties on products that are entitled to duty free treatment
under its concessions. The United States has explained in detail how they do so in its
submissions. As noted previously and as explained in our Second Submission, with respect to
the purported obligation to first define the product, the Appellate Body in EC—Computer
Equipment rejected the same argument the EC now advances, and it should again be rejected by
this Panel.

209. Regarding the measures, the EC in its Second Submission again claims that,
notwithstanding what the measures say, they do not require its customs authorities to impose
duties on all products with DVI or all products capable of receiving signals from a device other
than a computer. Again, the EC relies on Kamino to argue that its measures have changed, now
citing to portions of the Kamino opinion in which the court critiques the Commission’s
arguments that devices capable of connecting to something other than a computer cannot be

classified in subheading 8471 60 and that “the number and type of sockets with which monitors

®E.g., U.S. First Submission, paras. 120-143; U.S. Second Submission, paras. 66-101.

"EC Second Submission, paras. 37-40.
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are equipped cannot, alone, constitute decisive criteria” for the classification of monitors.*
Notably, many of the arguments the court criticizes are among those the EC has continued to
advance in this proceeding, including the EC’s reliance on the HS Explanatory Notes to defend
its measures.®’ Nothing in the quoted portions of the opinion, however, indicate that, as a
consequence of the issuance of the opinion, the HS2007 CNEN (in whole or in part) is no longer
in effect in the EC. As the United States has repeatedly explained, while Kamino illustrates a
number of the flaws in the EC’s reasoning, the court did not address the measures at issue in this
dispute (its reference to the ENs relates to the 2004 version of the ENs), nor did it modify those
measures, nothing in the record supports the conclusion that it did, and the EC’s own account of
its process for “reviewing” the measures demonstrates that they remain in effect.

30. The EC also now appears to rely on the “mutatis mutandis” reference in the CNEN to
subheading 8528 51 00, to suggest that the criteria identified by complainants may not in fact be
incorporated into the CNEN for that subheading.** Specifically, the EC points to the fact that
when the CNEN was placed in the HS2007 nomenclature, the detailed criteria were set out in
subheading 8528 41 00, and rather than repeat those criteria verbatim in subheading 8528 51 00,
the CNEN for subheading 8528 51 00 indicates that the criteria apply “mutatis mutandis”. Based
on this, the EC suggests that perhaps the criteria complained of do not apply to imports of flat

panel display devices but only to CRT monitors. Of course, the EC does not go so far as to assert

*EC Second Submission, paras. 57-59.
*'EC Second Submission, para. 53.

2EC Second Submission, para. 49.
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that the DVI criterion or the criterion regarding connectability are not in fact reflected in the
CNEN for subheading 8528 51 00; it merely states that “it is necessary to distinguish between the
technical criteria that are relevant only in relation to CRT technology.”™

31. In fact, the BTT on the record demonstrate that member States have in fact applied both
the DVI and the connectability criteria in classifying goods under 8528 51 00 (and the EC in
another dispute has referred to the CNEN as ensuring uniform classification of LCD monitors).
The record does not support any conclusion other than that “mutatis mutandis” simply means that
technically inapplicable language such as the criteria specifically identified as describing
monitors “of the CRT type” would not be reflected in the CNEN for purposes of subheading
8528 51 00. I would also note that, with respect to the EC’s statements this morning regarding
televisions and video monitors, the U.S. reference to “televisions” cited by the EC was made in
relation to the CRT concession, and was clearly indicated as such. When the EC refers to
“televisions” it is unclear whether it is referring to the term as used in the concession, or referring
more generally to a product it believes to be a “television”, or how “television” is used in its
measures, or some other usage entirely. It is important, however, to maintain these distinctions.

32. Finally, with respect to the FPD regulations, the EC simply repeats its argument that the

regulations have “effectively lost their applicability” as a result of the implementation of

$EC Second Submission, para. 51.

¥Exhibit US-50; see also U.S. Answers to Panel Questions, para. 59 n.64 (referencing
Statement of the European Communities at the December 11, 2006 meeting of the Dispute
Settlement Body, WT/DSB/M/223, para. 8).
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HS2007, simply due to changes in the nomenclature.*” It offers no response to the evidence
provided by the United States, including evidence showing that regulations using pre-HS2007
nomenclature have been relied upon by EC customs authorities in decisions issued since HS2007
was adopted.*® It is also somewhat remarkable that the EC insists that regulations using pre-
HS2007 nomenclature have no effect today, even as it persists in arguing that court opinions
using pre-HS2007 nomenclature and interpreting pre-HS2007 measures, such as Kamino, have
profound effects on measures drafted in HS2007 nomenclature.

33. Regarding the concessions, in its Second Submission the EC again advances an
interpretation that does not correspond to the text. In this case, the EC attempts to use “context,”
to read language into the flat panel display device commitment that it does not contain. Not only
does the EC claim that language in the CRT monitor provision regarding the exclusion of
televisions must be read into the FPD provision, it also asserts that this language must be read to
“necessarily” exclude video monitors (even though even the CRT provision does not refer to
video monitors).*” Quite simply, a proper interpretation of the CRT provision as “context” to
interpret the FPD concession supports the opposite conclusion: had the negotiators intended the
language in the CRT provision to apply to all provisions of Attachment B, they would not have
placed it in the CRT provision only, and had they intended to include “video monitors” in that

exclusion, they would have done so expressly.

»EC Second Submission, para. 63.
%U.S. Answers to Panel Questions, para. 45 and n.43.

*’EC Second Submission, para. 30.
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34, Thus, as with STBs, despite the EC’s efforts to distract from what its measures say and to
rewrite the concession, the evidence supports one conclusion: that as a result of its measures, EC
customs authorities subject to duties any FPD with DVI and any FPD capable of connecting to a
device other than a computer, and that in so doing, they subject to duties FPDs “for” products
falling within the ITA and products that are “input or output units” of ADP machines. Thus, the
EC and its member States act inconsistently with their obligations under Article II:1(a) and (b)
and the Schedules.

Multifunction Digital Machines

35. Finally, turning to MFMs, the EC’s second submission is marked by several key themes:
complete absence of discussion of what its measures say, avoidance of complainants’ arguments
regarding the text of the concession for subheadings 8471 60 and 8517 21, in favor of another
concession that does not apply, and an attempt to rely on various ancillary material to claim a
classification “practice,” material which does not support its position and is ultimately nothing
more than a distraction.

36. First, as noted earlier, the EC’s second submission is strikingly bereft of any discussion of
its measures, in particular the CN provisions that result in the imposition of duties on any indirect
process MFM capable of reproducing more than 12 pages per minute. As the United States has
explained, these measures are in effect. As a result of the measures, the EC imposes duties on
any indirect process MFM capable of reproducing more than 12 pages per minute, and any MFM
without a facsimile feature, regardless of the number of pages per minute it can reproduce. In so

doing it subjects to duties certain “input or output units” and “facsimile machines.” The United
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States has explained why the devices in question fall within the concessions under subheading
8471 60 or 8517 21.% The only response the EC offers is that, to fall within 8471 60, the devices
must be “solely or principally” used in an ADP system, as provided in note 5 to Chapter 84.
Contrary to what the EC suggests, the United States has discussed note 5 in its submissions and
has provided evidence showing that the printer function is the most significant function.* Rather
than contend with this evidence, the EC instead claims that it is entitled to impose duties on
MFMs because they are “photocopiers.” As the United States has explained, MFMs operate
through a scanner and print module (print engine and print controller), and in some cases,
incorporate a modem allowing them to transmit facsimiles. They are not “photocopiers”.
Moreover, nowhere has the EC explained why the mere fact that a device is capable of
reproducing more than 12 pages per minute means that it is a/ways a “photocopier” and never an
“input or output unit” or “facsimile machine.” Likewise, nowhere has the EC explained why the
mere fact that a device that connects to a computer or network but lacks a facsimile feature is
always a “photocopier” and never an “input or output unit.” Yet this is precisely what the EC
measures provide.

37. With regard to the EC’s argument that the devices in question are in fact “photocopiers”
classifiable in HS96 subheading 9009 12, the United States notes with interest the EC’s
newfound desire to focus first on the text of HS heading 9009 in conducting its analysis rather

than subheading 9009 12. As the Panel may recall, this is precisely the approach the United

%E.g., U.S. First Submission, paras. 144-168.

¥E.g., U.S. First Submission, para. 157 and 162; Exhibits US-86 and US-88.
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States used to demonstrate that the EC’s position cannot be sustained.” As the United States
also explained in its Second Submission, the EC’s argument in fact is not supported by the terms
of the heading. An MFM is not an “indirect process photocopier.” It does not use light to
produce a copy, but rather to collect digital data. It does not incorporate “an optical system” —
rather it consists of a scanner and print module.”!

38. The EC does not in its second submission respond to most of the arguments the United
States has made to date on MFMs, including: (1) that the number of pages per minute that a
device produces has absolutely no bearing on the ordinary meaning of “input or output unit,” nor
any significance from a practical standpoint, and that most MFMs currently sold which connect
to computers are capable of producing copies at a rate of more than 12 pages per minute;”

(2) that the printer unit is by far the largest component of the MFM,” is able to operate
independently from the scanner or fax unit, and represents the largest portion of the cost of
manufacturing a typical MFM;** and that typical MFM users print far more often than they make
digital copies; and (3) that heading 8471 expressly covers combined devices, and therefore

simply combining a print module and scanner — two devices covered by heading 8471 —

%U.S. Second Submission, paras. 111-114.
’'E.g., U.S. Second Submission, para. 112.
2U.S. First Submission, para. 154.
U.S. First Submission, para. 157.

*U.S. First Submission, para. 157.
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provides no basis to exclude the end product — an MFM — from that heading.” (The EC does
respond to the purported U.S. argument that CCD is not a “light sensitive surface”; however, the
United States never in fact made that argument.*®)

39. Instead, it dedicates a significant portion of its response to what it claims to be the
“practice” of WTO Members regarding the classification of MFMs. While the United States has
explained in some detail why the EC has failed to demonstrate the existence of a “practice”,”
given the attention the EC continues to dedicate to this line of argumentation, and to correct
several erroneous assertions regarding alleged facts, we would like to spend a few moments
discussing its latest assertions.

40. The EC argues, for example, that “all the evidence made available to the Panel by the
parties and third parties points to the conclusion that prior to the conclusion of the ITA, all WTO
members, and not just the European Communities, classified digital copiers under HS96 9009.”%
If one were to read the EC’s statements that follow, one might believe that some Members were
in fact classifying all MFMs in heading 9009 during the ITA negotiations. Yet a more careful
look at the material cited in fact reveals that this characterization of Members’ positions is, at

best, profoundly misleading.

41. First, the EC asserts that Chinese Taipei, along with Singapore, has “recognized explicitly

U.S. First Submission, para. 155-156

*Compare EC Second Submission, para. 119 (citing “U.S. Oral Statement, para. 19")
with, e.g., U.S. Oral Statement at First Panel Meeting, para. 19 (discussing STBs).

’E.g., U.S. Second Submission, paras. 115-116.

%EC Second Submission, para. 122.
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that, prior to the conclusion of the ITA, it classified all digital copiers as photocopying apparatus
under HS96 9009.”*° The EC cites for this conclusion a response to a question from the EC
regarding the classification of what the EC described as “single-function digital copiers” —i.e.,
devices that are not MFMs, the product at issue in this dispute.'” In fact, with respect to MFMs,
Chinese Taipei states that it classified the devices on a “case by case basis™'"" and Singapore
states that it classified devices based on the physical component which imparted the device its
essential character.'” Thus these answers do not support the conclusion that there exists a
“practice” with respect to classification of MFMs, nor do the materials cited otherwise support
the conclusion that the EC measure is consistent with its obligations. Certainly nothing in the
materials indicates a “practice” akin to what the EC measure provides — imposing duties on any
indirect process MFM capable of reproducing more than 12 pages per minute, or any indirect
process MFM without a facsimile function, as its measure provides.

42. The second item the EC cites to is the supposed classification practice of the United
States.'”” However, the EC’s evidence that the United States had a “practice” of treating MFMs
as photocopiers under heading 9009 is an assortment of classification opinions issued by the

United States that do not classify products in heading 9009 or even refer to heading 9009. The

“EC Second Submission, para. 122.

'EC Questions to the Parties and Third Parties, Question 1(a).

'%Chinese Taipei Answers to EC Questions, p. 1 (Response to Question 1(c)).
12Singapore Answers to EC Questions, p. 2 (Response to Questions 1(c) and (d)).

'EC Second Submission, para. 122.
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EC in fact points to nothing more than two opinions predating the ITA negotiations — while
ignoring the large number of opinions before the Panel in which U.S. Customs and Border
Protection (CBP) treated MFMs as “input or output units” of subheading 8471 60.'**

43. Finally, the third item that the EC attempts to rely on is the absence of classification
practice, in particular that of Japan and certain third parties.'” Regarding Japan, the EC again
refers to a proposal Japan made during the ITA II negotiations — as the United States explained
in its Second Submission, it was recognized that a number of products proposed for inclusion in
ITA 1I may already have been covered by the ITA. Thus a negotiating proposal says little about
what was covered by the concessions at issue in this dispute, and certainly does not indicate a
“common, concordant, and consistent” practice even on the part of Japan, the Member putting
forward the proposal. Likewise, the absence of evidence regarding classification by third parties
or other WTO Members cannot support the conclusion that there exists a “common, concordant,
and consistent” practice on the part of other WTO Members. Even with respect to the EC’s
“practice”, the evidence demonstrates inconsistencies.'” In sum, the EC fails to demonstrate that
there exists a “practice” among WTO Members, much less one that supports its interpretation of
the concession.

44, Thus, as with STBs and FPDs, the EC’s argument regarding MFMs fails to confront the

facts with respect to how its own measures operate and relies upon a flawed interpretation of the

1Exhibits EC-73 and EC-74 (16 rulings issued by CBP between 1996 and 1999
classifying MFMs in 8471.60).

'EC Second Submission, para. 123.

'E. g, Exhibit US-106 (BTI classifying MFMs in CN subheading 8471.60).
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concessions at issue, one that is supported neither by the terms of the concessions nor by the
supposed “practice” of WTO Members. As the United States has demonstrated, the EC measures
result in the application of duties to “input or output units” and “facsimile machines”, products
that are entitled to duty free treatment under the EC’s concessions. In so doing, the EC and
member States act inconsistently with their obligations under the EC Schedules and Article
II:1(a) and (b) of the GATT 1994.

Conclusion

45. This concludes our oral statement. [ would again like to thank the Panel and the

Secretariat for their attention, and would be pleased to answer any questions you may have.
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