CHINA

TRADE SUMMARY

The U.S. goods trade deficit with China was $266.3 billion in 2008, an increase of $10.1 billion from
$256.2 billion in 2007. U.S. goods exports in 2008 were $71.5 billion, up 9.5 percent from the previous
year. Corresponding U.S. imports from China were $337.8 billion, up 5.1 percent. China is currently the
third largest export market for U.S. goods.

U.S. exports of private commercial services (i.e., excluding military and government) to China were
$14.2 billion in 2007 (latest data available), and U.S. imports were $8.8 billion. Sales of services in
China by majority U.S.-owned affiliates were $10.0 billion in 2006 (latest data available), while sales of
services in the United States by majority China-owned firms were $167 million.

The stock of U.S. foreign direct investment (FDI) in China was $28.3 billion in 2007 (latest data
available), up from $23.4 billion in 2006. U.S. FDI in China is concentrated largely in the manufacturing
sector.

When China acceded to the WTO on December 11, 2001, it committed to implement a set of sweeping
reforms over time that required it to lower trade barriers in virtually every sector of the economy, provide
national treatment and improved market access to goods and services imported from the United States and
other WTO Members, and protect intellectual property rights (IPR). All of China’s key commitments
should have been phased in by December 11, 2006, two years ago. Consequently, China is no longer a
new WTO member, and the United States has been working to hold China fully accountable as a mature
member of the international trading system, placing a strong emphasis on China’s adherence to WTO
rules.

Aided, at times, by prodding from the United States and other WTO Members since acceding to the
WTO, China has taken steps to reform its economy, making progress in implementing a broad set of
commitments.  Although not complete in every respect, China’s implementation of its WTO
commitments has led to significant increases in U.S.-China trade, including U.S. exports to China, while
deepening China’s integration into the international trading system and facilitating and strengthening the
rule of law and economic reforms that China began nearly three decades ago. However, more still needs
to be done.

In 2008, U.S. industry focused less on the implementation of specific commitments that China made upon
entering the WTO and more on China’s shortcomings in observing basic obligations of WTO
membership, as well as on Chinese policies and practices that undermine previously implemented
commitments. At the root of many of these problems is China’s continued pursuit of problematic
industrial policies that rely on repeated and extensive Chinese government intervention intended to
promote or protect China’s domestic industries. This government intervention, evident in many areas of
China’s economy, is a reflection of China’s historic, yet unfinished, transition from a centrally planned
economy to a free-market economy governed by the rule of law.

During the 15 years of negotiations leading up to China’s WTO accession, the United States and other
WTO Members worked hard to address concerns created by China’s historic economic structure. Given
the state’s large role in China’s economy, the United States and other WTO Members carefully negotiated
conditions for China’s WTO accession that would, when implemented, lead to significantly reduced
levels of government intervention in the market and significantly fewer distortions in trade flows.
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Through the first few years after China’s accession to the WTO, China made noteworthy progress in
adopting economic reforms that facilitated its transition toward a market economy. However, beginning
in 2006 and continuing throughout 2007 and 2008, progress toward further market liberalization began to
slow. It became clear that some Chinese government agencies and officials have not yet fully embraced
key WTO principles of market access, nondiscrimination, and transparency. Differences in views and
approaches between China’s central government and China’s provincial and local governments also have
continued to frustrate economic reform efforts, while China’s difficulties in generating a commitment to
the rule of law have exacerbated this situation.

In 2008, the United States further intensified its frank bilateral engagement with China. The United
States also took enforcement actions at the WTO in key areas where dialogue had not resolved U.S.
WTO-related concerns.

The United States brought two new WTO cases against China in 2008. In March 2008, the United States
challenged restrictions that China had placed on foreign suppliers of financial information services, as
well as China’s failure to establish an independent regulator in this sector. The European Communities
(EC) and later Canada joined in this challenge. In November 2008, following several months of
constructive discussions, the parties welcomed China’s agreement to resolve all of their concerns through
a settlement. Joined by Mexico, the United States initiated another WTO case against China in December
2008, challenging an industrial policy that generated a vast number of central, provincial, and local
government programs promoting increased worldwide recognition and sales of famous brands of Chinese
merchandise, as well as other favored Chinese products through what appear to be prohibited export
subsidies.

In addition, the United States continued to pursue four other WTO cases in 2008. In one of those cases, a
challenge brought by the United States, the EC, and Canada to China’s use of prohibited local content
requirements in the automobile sector, a WTO panel ruled in favor of the United States and other
complaining parties in March 2008, and the WTO’s Appellate Body upheld that ruling on appeal in
December 2008. In a WTO challenge to several prohibited tax subsidy programs, China followed
through on the parties’ earlier settlement by eliminating all of the subsidies at issue by January 1, 2008.
In January 2009, the WTO issued a ruling supporting most elements of the U.S. challenge to key aspects
of China’s IPR enforcement regime. The fourth WTO case active in 2008 is a challenge to market access
restrictions affecting the importation and distribution of copyright-intensive products such as books,
newspapers, journals, theatrical films, DVDs, and music. The United States expects the WTO panel to
make its decision in 2009.

While pursuing these multilateral enforcement initiatives, the United States also pursued intensified,
focused, bilateral dialogue with China. Working together, the United States and China pursued a set of
formal and informal bilateral dialogues and meetings, including numerous working groups and plenary
meetings under the auspices of the United States-China Joint Commission on Commerce and Trade
(JCCT), established in 1983, and the United States-China Strategic Economic Dialogue (SED), launched
in December 2006. Through these avenues, the United States sought resolutions to particular pressing
trade issues and encouraged China to accelerate its movement away from reliance on government
intervention and toward full institutionalization of market mechanisms. This bilateral engagement
produced more near-term results in 2008 than in 2007, largely because China’s leadership displayed an
increased willingness to work constructively and cooperatively with the United States. In fact, the two
sides were able to achieve incremental but important progress in numerous areas. For example, China
agreed to delay publication of final rules on information security certification that would have potentially
barred several types of U.S. high-technology products from China’s market, so that experts from both
sides could discuss the best way forward. China confirmed that state-owned enterprises would base their
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software purchases solely on market terms without Chinese government intervention or directives
favoring domestic software. China agreed to eliminate all remaining duplicative testing and inspection
requirements for imported medical devices. China lifted long standing Avian Influenza-related bans on
poultry imports from several U.S. states, and China also agreed to allow several U.S. pork processing
plants to resume exports to China. China committed to submit an improved offer as soon as possible in
connection with its accession to the WTO’s Government Procurement Agreement. China agreed to
additional market access for foreign suppliers in the banking and securities sectors. China also
established notice-and-comment procedures for trade-related and economic-related regulations. At the
same time, the United States and China agreed to continue discussions in a number of other important
areas, including, for example, IPR, steel trade, insurance, medical device pricing and tendering policies,
sanitary and phytosanitary (SPS) measures, and transportation and environmental goods and services,
among other areas. The two sides also launched bilateral investment treaty negotiations.

However, despite extensive dialogue, Chinese policies and practices in several areas continued to cause
concern for the United States and U.S. stakeholders in 2008, as is detailed below and in the 2008 USTR
Report to Congress on China’s WTO Compliance. USTR is concerned that since 2006, China is trending
toward a less open trade regime with diverse new measures that signal new restrictions on market access
and foreign investment in China. In 2008, U.S. stakeholders have pointed to further evidence of such a
trend, including the setting of unique Chinese national standards, the tremendous expansion of the test
market for China’s home-grown 3G telecommunications standard, China’s government procurement
practices, an array of policies promoting and protecting "pillar industries," the promotion of famous
Chinese brands of merchandise using what appear to be prohibited export subsidies, the continued and
incrementally more restrictive use of export quotas and export duties on a large number of raw materials,
additional restrictions on foreign investment in China, and the continuing consideration of "national
economic security” when evaluating mergers and acquisitions, among other significant restrictive
practices.

In addition to the new restrictions indicated above, several areas of past concern continue to cause
concern for the United States and U.S. stakeholders. First, the lack of effective IPR enforcement remains
a major challenge, as counterfeiting and piracy in China remain at unacceptably high levels and cause
serious economic harm to U.S. stakeholders across the economy. U.S. industries hesitate to market
leading edge technology in China due to the high probability of piracy. Second, in a number of sectors,
China has continued resorting to industrial policies that limit market access for non-Chinese origin goods
and foreign service providers, and that offer substantial government resources to support Chinese
industries and increase exports. Third, arbitrary practices by Chinese customs and quarantine officials
can delay or halt shipments of agricultural products into China; SPS standards with questionable scientific
bases and a lack of transparency in the regulatory regime frequently cause confusion for traders in
agricultural commodities. Fourth, while improvements have been made in some areas, in others such as
banking, insurance, telecommunications, construction and engineering, legal, and other services, Chinese
regulatory authorities continue to frustrate efforts of U.S. providers to achieve their full market potential
in China through overly burdensome licensing and operating requirements. China has also so far failed to
open up its market to foreign credit card companies and resisted calls to further liberalize in many other
service sectors. Fifth, transparency remains a core concern across virtually all service and industry
sectors, as many of China’s regulatory regimes continue to lack the necessary transparency, frustrating
efforts of foreign and domestic businesses to achieve the full potential benefits of China’s WTO
accession.

Overall, while China has a significantly more open and competitive economy than it did 30 years ago, and
China’s WTO accession has led to the removal of many trade barriers, there are barriers to trade that have
yet to be dismantled. Meanwhile, many provincial governments have, at times, strongly resisted reforms
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that would eliminate sheltered markets for local enterprises or reduce jobs and revenues in their
jurisdictions, although they have also supported market access for foreign investors that do not pose a
threat to local vested interests.

To more fully meet its obligations as a responsible stakeholder in the world trading system, China will
need to further institutionalize market-oriented reforms and eliminate mechanisms that allow government
officials to intervene in the Chinese economy in a manner that is inconsistent with market principles.
China should also take additional steps to make its trade regime more predictable and transparent.
Despite its remarkable transformation over the past three decades, China continues to suffer from its
command economy legacy, and Chinese government policymaking often operates in a way that prevents
U.S. businesses from achieving their full potential in the China market. Through ongoing bilateral
dialogues like the JCCT and SED, the United States is pushing China to accelerate its transformation into
a more market-based economy.

IMPORT BARRIERS

Prior to its WTO accession in December 2001, China restricted imports through high tariffs and taxes,
quotas and other nontariff measures, and restrictions on trading rights. Beginning in 2002, its first year in
the WTO, China significantly reduced tariff rates on many products, decreased the number of goods
subject to import quotas, expanded trading rights for Chinese enterprises, and increased the transparency
of its licensing procedures. Subsequently, China has continued to make progress by implementing tariff
reductions on schedule, phasing out import quotas, and expanding trading rights for foreign enterprises
and individuals. Nevertheless, some serious problems remain, such as China’s treatment of imported
automotive parts and China’s refusal to grant trading rights for certain industries that are listed in the
following section.

Trading Rights

In its Protocol of Accession to the WTO, China committed to substantial liberalization in the area of
trading rights. Specifically, China committed to eliminate its system of examination and approval of
trading rights and to make full trading rights automatically available to all Chinese enterprises, Chinese-
foreign joint ventures, wholly foreign-owned enterprises, and foreign individuals, including sole
proprietorships within three years of its accession, or by December 11, 2004, which was the same
deadline for China to eliminate most restrictions in the area of distribution services. China further
committed to expand the availability of trading rights pursuant to an agreed schedule during the first three
years of its WTO membership.

Although China did not fully adhere to the agreed phase-in schedule in some instances, it put in place a
registration system implementing the required liberalization of trading rights, both for Chinese enterprises
and for Chinese-foreign joint ventures, wholly foreign-owned enterprises, and foreign individuals,
including sole proprietorships. This liberalization is reflected in China’s revised Foreign Trade Law,
issued in April 2004. It provides for trading rights to be automatically available through a registration
process for all domestic and foreign entities and individuals, effective July 1, 2004, almost six months
ahead of the scheduled full liberalization required by China’s Protocol of Accession to the WTO. In June
2004, MOFCOM issued implementing rules establishing the procedures for registering as a foreign trade
operator. U.S. companies have reported few problems with the new trading rights registration process.

In December 2004, as required by its Protocol of Accession to the WTO, China also ended its practice of
granting import rights or export rights for certain products, including steel, natural rubber, wools, acrylic,
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and plywood, only to designated enterprises. Any domestic or foreign enterprise or individual can now
trade in these products.

Consistent with the terms of China’s Protocol of Accession to the WTO, the importation of some goods,
such as petroleum and sugar, is still reserved for state trading enterprises. In addition, for goods still
subject to tariff-rate quotas (TRQ), such as grains, cotton, vegetable oils, and fertilizers, China reserves a
portion of the in-quota imports for state trading enterprises, while it makes the remaining portion (ranging
from 10 percent to 90 percent, depending on the commodity) available for importation through non-state
traders. In some cases, the percentage available to non-state traders increases annually for a fixed number
of years. (For further information, please refer to the section below on Tariff-Rate Quotas.)

However, China has not yet given foreign entities trading rights for the importation of copyright-intensive
products such as theatrical films, DVDs, music and sound recordings, books, newspapers, and journals.
Under the terms of China’s Protocol of Accession to the WTO, China’s trading rights commitments
appear to apply fully to these products, since they are not among the products for which China reserved
the right to engage in state trading. As a result, trading rights for these products should have been
automatically available to all Chinese enterprises, Chinese-foreign joint ventures, wholly foreign-owned
enterprises, and foreign individuals as of December 11, 2004. Nevertheless, China continues to wholly
reserve the right to import these products to state trading enterprises. As a result, in April 2007, the
United States filed a request for WTO dispute settlement consultations with China concerning market
access restrictions in China on copyright-intensive products such as theatrical films, DVDs, music, books,
newspapers, and journals. The WTO panel was established in late November 2007, and the European
Communities (EC), Japan, Korea, Taiwan, and Australia joined as third parties. Proceedings before the
WTO panel took place in July and September 2008, and the panel is expected to issue its decision in
2009. (For further information, please refer to the section below on Audiovisual and Related Services.)

Import Substitution Policies

Throughout the 1990s, China gradually reduced formal import substitution policies. When it acceded to
the WTO, China agreed to eliminate all subsidies prohibited under Article III of the WTO Agreement on
Subsidies and Countervailing Measures (Subsidies Agreement), including all forms of subsidies
contingent on the use of domestic over imported goods. In its Protocol of Accession to the WTO, China
also committed that it would not condition import or investment approvals on whether there are
competing domestic suppliers or impose other performance requirements. In anticipation of this
commitment, China enacted legal changes in 2000 and 2001 to eliminate local content requirements for
foreign investments. Under the prevailing rules, however, investors are still "encouraged" to follow some
of the formerly mandated practices. Instances in which the Chinese government has reportedly pursued
import substitution or similar policies are described below.

Income Tax Preferences

Measures issued by the Ministry of Finance and the State Administration for Taxation (SAT) made
income tax preferences available to foreign-invested firms in connection with their purchases of
domestically manufactured equipment. These refunds were not available in connection with purchases of
imported equipment or equipment assembled in China from imported parts. A similar measure made an
income tax refund available in connection with domestic firms’ purchases of domestically manufactured
equipment for technology upgrading. However, in the Memorandum of Understanding signed with the
United States to settle the prohibited subsidies WTO dispute, China agreed to end all of these preferences
by January 1, 2008.
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Automotive Parts

In May 2004, China issued a new automobile industrial policy, the Policy on Development of the
Automotive Industry, which included provisions discouraging the importation of automotive parts and
encouraging the use of domestic technology in new vehicles assembled in China.

In 2005, China issued regulations implementing the new automobile industrial policy. One measure that
generated strong criticism from the United States, the EU, Japan, and Canada was the Administrative
Rules on Importation of Automobile Parts Characterized as Complete Vehicles, which was issued
in February 2005 and became effective in April 2005. These rules impose charges that unfairly
discriminate against imported automotive parts and discourage automobile manufacturers in China from
using imported automotive parts in the assembly of vehicles. In March and April 2006, the United States,
the EU, and Canada initiated dispute settlement proceedings against China at the WTO. In March 2008, a
WTO panel ruled in favor of the United States and the other complaining parties, finding that China’s
rules discriminate against imported auto parts and are inconsistent with several WTO provisions,
including Article III of the GATT 1994. China appealed the panel’s decision to the WTO’s Appellate
Body, and in December 2008 the Appellate Body upheld the panel’s finding that the measures are
inconsistent with China’s WTO obligations. In January 2009, China stated that it would comply with the
recommendations and rulings of the WTO.

Steel

China issued a new Steel and Iron Industry Development Policy (Policy) in July 2005. Although many
aspects of this new policy have not yet been implemented, it includes a host of objectives and guidelines
that raise serious concerns. For example, the Policy requires that foreign enterprises seeking to invest in
Chinese iron and steel enterprises possess proprietary technology or intellectual property in the processing
of steel. Given that foreign investors are not allowed to have a controlling share in steel and iron
enterprises in China, this requirement would seem to constitute a de facto technology transfer
requirement, raising questions given China’s commitments under its Protocol of Accession to the WTO
not to condition investment rights or approvals on the transfer of technology. The Policy also appears to
discriminate against foreign equipment and technology imports. Like other measures, the Policy
encourages the use of local content by calling for a variety of government financial supports for steel and
iron projects utilizing newly developed domestic equipment. Even more troubling, however, it calls for
the use of domestically produced steel manufacturing equipment and domestic technologies whenever
domestic suppliers exist, raising questions, given China’s commitment under its Protocol of Accession to
the WTO not to condition the right of investment or importation on whether competing domestic
suppliers exist. The Policy is also troubling because it prescribes the number and size of steel producers
in China, where they will be located, the types of products that will and will not be produced, and the
technology that will be used. This high degree of government direction and decision-making regarding
the allocation of resources into and out of China’s steel industry raises concerns because of the
commitment that China made in its Protocol of Accession to the WTO that the government would not
influence, directly or indirectly, commercial decisions on the part of state-owned or state-invested
enterprises.

China’s steel production has grown rapidly and at a faster rate that the growth in its domestic steel
consumption. China became the largest steel exporting economy in 2006 and its steel exports have
increasingly become subject to trade remedy actions by other economies in the past two years.
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In March 2006, the United States and China held the inaugural meeting of a new JCCT dialogue on the
steel industry. Since then, the two sides have held three more Steel Dialogue meetings, with the most
recent one taking place in October 2008. In bilateral and multilateral meetings, the United States has
argued that China has acted to impose different levels of taxes on different exports of steel products and
steelmaking inputs in a manner that appears to encourage the export of certain value added steel products.
In response to the financial downturn in the fall of 2008, China rapidly reduced or removed export duties
on many, but not all, steel products. The United States has cautioned China that accelerating efforts to
offset falling steel demand in China using these policies is likely to increase trade tensions.

Semiconductors

China’s Tenth Five-Year Plan called for an increase in Chinese semiconductor output from $2 billion in
2000 to $24 billion in 2010. In pursuit of this policy, China has attempted to encourage the development
of China’s domestic integrated circuit (IC) industry through, among other things, discriminatory VAT
policies. As discussed below in the section on value added taxes, the United States initiated formal WTO
consultations with China in March 2004 to address this problem. The United States continues to monitor
closely new financial support that China is making available to its domestic IC producers for consistency
with the WTO Subsidies Agreement’s disciplines.

Fertilizer

In 2001, China began exempting all phosphate fertilizers except diammonium phosphate (DAP) from the
VAT. DAP, a product that the United States exports to China, competes with other phosphate fertilizers
produced in China, particularly monoammonium phosphate. Both the United States Government and
U.S. producers have complained that China has employed its VAT policies to benefit domestic fertilizer
production.

Telecommunications Equipment

There have been continuing reports of the Ministry of Industry and Information Technology (MIIT) and
China Telecom adopting policies to discourage the use of imported components or equipment. For
example, MIIT has reportedly still not rescinded an internal circular issued in 1998 instructing
telecommunications companies to buy components and equipment from domestic sources.

Tariffs and Other Import Charges

Under the terms of its WTO accession, China committed to substantial annual reductions in its tariff rates,
with most of them taking place within five years of China’s WTO accession. The largest reductions took
place in 2002, immediately after China acceded to the WTO, when the overall average tariff rate fell from
over 15 percent to 12 percent. By 2006, China’s average bound rate had fallen to 10 percent.

U.S. exports continue to benefit from China’s participation in the Information Technology Agreement
(ITA), which requires the elimination of tariffs on computers, semiconductors, and other information
technology products. China began reducing and eliminating these tariffs in 2002 and continued to do so
in the ensuing years, achieving the elimination of all ITA tariffs on January 1, 2005, as the tariffs dropped
to zero from a pre-WTO accession average of 13.3 percent. U.S. exports of ITA goods performed well in
2008. They were projected to total $13 billion by the end of the year, increasing by 3 percent from
January through September 2008, when compared to the same time period in 2007.
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China completed its timely implementation of another significant tariff initiative, the WTO’s Chemical
Tariff Harmonization Agreement, in 2005. U.S. exports of chemicals covered by this agreement
increased by more than 23 percent from January through September 2008, when compared to the same
time period in 2007, and were on pace to surpass the 2007 total of $8.3 billion.

China still maintains high duties on some products that compete with sensitive domestic industries. For
example, the tariff on large motorcycles has fallen only from 60 percent to 30 percent. Likewise, most
video, digital video, and audio recorders and players still face duties of approximately 30 percent. Raisins
face duties of 35 percent.

U.S. exports of some bulk agricultural commodities, especially soybeans and cotton, have increased
dramatically in recent years, and continue to perform strongly.. Exports of soybeans rose to more than
$7.2 billion in 2008, a 76 percent increase over the previous year. Higher prices in 2008 account for
some of this increase. Cotton exports in 2008 remained strong at $1.6 billion, though decreasing from a
record $2.1 billion in 2006. Exports of forestry products such as lumber decreased by 9 percent over
2007 to $520 million in 2008. Fish and seafood exports rose 3 percent to $553 million in 2008, and set
another new record. Meanwhile, exports of consumer-oriented agricultural products increased by 26
percent to $1.3 billion in 2008.

Tariff Classification

Chinese customs officers have wide discretion in classifying a particular import. While foreign
businesses might at times have benefited from their ability to negotiate tariff classification into tariff
categories with lower import duty rates, lack of uniformity makes it difficult to anticipate border charges.

Customs Valuation

In January 2002, shortly after acceding to the WTO, China’s Customs Administration issued the
Measures for Examining and Determining Customs Valuation of Imported Goods. These regulations
addressed the inconsistencies that had existed between China’s customs valuation methodologies and the
WTO Agreement on Customs Valuation. The Customs Administration subsequently issued the Rules on
the Determination of Customs Value of Royalties and License Fees Related to Imported Goods, effective
July 2003. These rules were intended to clarify provisions of the January 2002 regulations that addressed
the valuation of royalties and license fees. In addition, by December 11, 2003, China had issued a
measure on interest charges and a measure requiring duties on software to be assessed on the basis of the
value of the underlying carrier medium, meaning, for example, the CD-ROM or floppy disc itself, rather
than the imputed value of the content, which includes, for example, the data recorded on a CD-ROM or
floppy disc.

More than five years later, China has still not uniformly implemented these various measures. U.S.
exporters continue to report that they are encountering valuation problems at many ports. According to
U.S. exporters, even though the 2002 regulations and 2003 implementing rules provide that imported
goods normally should be valued on the basis of their transaction price, meaning the price the importer
actually paid, many Chinese customs officials are still improperly using "reference pricing," which
usually results in a higher dutiable value. For example, imports of wood products are often subjected to
reference pricing. In addition, some of China’s customs officials are reportedly not applying the
provisions in the 2002 regulations and 2003 implementing rules as they relate to software royalties and
license fees. Following their pre-WTO accession practice, these officials are still automatically adding
royalties and license fees to the dutiable value (e.g., when an imported personal computer includes pre-
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installed software) even though China’s 2003 implementing rules expressly direct them to add those fees
only if they are import-related and a condition of sale for the goods being valued.

U.S. exporters have also continued to express concerns about the Customs Administration’s handling of
imports of digital media that contain instructions for the subsequent production of multiple copies of
products such as DVDs. The Customs Administration reportedly has been inappropriately assessing
duties based on the estimated value of the yet-to-be-produced copies.

More generally, U.S. exporters continue to be concerned about inefficient and inconsistent customs
clearance procedures in China. These procedures vary from port to port, massive delays are not
uncommon, and the fees charged appear to be excessive and rising rapidly, giving rise to concerns under
Article VIII of the GATT 1994.

Border Trade

China’s border trade policy continues to generate Most Favored Nation (MFN) and other concerns.
China provides preferential import duty and VAT treatment to certain products, often from Russia,
apparently even when those products are not confined to frontier traffic as envisioned by Article XXIV of
the GATT 1994. China addressed some of these concerns in 2003 when it eliminated preferential
treatment for boric acid and 19 other products. Nonetheless, it appears that large operators are still able to
take advantage of border trade policies to import bulk shipments across China’s land borders into its
interior at preferential rates. In addition, U.S. industry reports that China continues to use border trade
policies to provide preferential treatment for Russian timber imports, to the detriment of U.S. timber
exporters.

Antidumping, Countervailing Duty, and Safeguard Measures

Since acceding to the WTO, China has emerged as a significant user of antidumping measures. At the
end of 2008, China had a total of 108 antidumping measures in place (some of which predate China’s
membership in the WTO) affecting imports from 18 countries and regions, and 14 antidumping
investigations in progress. Chemical products remain the most frequent target of Chinese antidumping
actions.

The Ministry of Commerce’s (MOFCOM) predecessor agencies — MOFTEC and SETC — issued most of
the rules and regulations MOFCOM uses to conduct its antidumping investigations. While these
measures generally represent good faith efforts to implement the relevant WTO commitments and to
improve China’s pre-WTO accession measures, they also contain vague language, have gaps in areas of
practice, and allow inordinate discretion in their application. In addition, with China now conducting
several expiry reviews of measures involving U.S. and other products, it is essential that it issue
regulations governing such proceedings. Meanwhile, China’s handling of antidumping investigations and
reviews continues to raise concerns in key areas such as transparency and procedural fairness. Concerns
with transparency, including access to information, are especially acute with regard to the injury portion
of investigations. To date, China has not initiated a countervailing duty investigation. China’s only
safeguard measure was removed at the end of 2003 after being in place for less than two years.

The Supreme People’s Court has issued a judicial interpretation covering the review of antidumping and
other trade remedy decisions. To date, however, judicial review of these types of decisions remains
untested.
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Nontariff Barriers

China’s Protocol of Accession to the WTO obligated China to address many of the nontariff barriers it
had historically used to restrict trade. For example, China is obligated to phase out its import quota
system, apply international norms to its testing and standards administration, remove local content
requirements, and make its licensing and registration regimes transparent. At the national level, China
made progress following its WTO accession in reforming its testing system, revising regulations requiring
local content, and improving overall regulatory transparency, including in the licensing area. Despite this
progress, however, as China’s trade liberalization efforts moved forward, some nontariff barriers
remained in place and others were added, as detailed in the sections below.

Seven years after China’s WTO accession, many U.S. industries complain that they face significant
nontariff barriers to trade, which are discussed in more detail in various sections below. These barriers
include, for example, regulations that set high thresholds for entry into service sectors such as banking,
insurance, and telecommunications, selective and unwarranted inspection requirements for agricultural
imports, and the use of questionable sanitary and phytosanitary measures to control import volumes.
Many U.S. industries have also complained that China manipulates technical regulations and standards to
favor domestic industries.

Tariff-Rate Quotas (TRQs)

As part of its WTO accession commitments, China was to establish large and increasing TRQs for
imports of wheat, corn, rice, cotton, wool, sugar, rapeseed oil, palm oil, soybean oil, and fertilizer, with
most in-quota duties ranging from 1 percent to 9 percent. Under these TRQ systems, China places
quantitative restrictions on the amount of these commodities that can enter at a low "in quota" tariff rate,
and any imports over that quantity are charged a prohibitively high duty. Each year, a portion of each
TRQ is to be reserved for importation through non-state trading entities. China’s Protocol of Accession
to the WTO sets forth specific rules for administration of the TRQs, including increased transparency and
reallocation of unused quotas to end users that have an interest in importing. China phased out the
vegetable oil TRQs in 2006, but currently maintains a TRQ regime on six agricultural products including
wheat, cotton, corn, rice, wool, and sugar, as well as three chemical fertilizers including di-ammonium
phosphate.

For the first two years after China’s WTO accession, China’s implementation of its TRQ systems
generated numerous complaints from foreign suppliers, with the most serious problems being a lack of
transparency, subdivisions of the TRQ, small allocation sizes, and burdensome licensing procedures.
Repeated engagement by U.S. officials led to regulatory and operational changes by the National
Development and Reform Commission (NDRC) for shipments beginning January 1, 2004. Key changes
included the elimination of separate allocations for general trade and processing trade, the elimination of
certain unnecessary licensing requirements, and the creation of a new mechanism for identifying
allocation recipients. In 2004, improvements in NDRC’s TRQ administration became evident, although
transparency continued to be problematic for some of the commodities subject to TRQs.

While NDRC was implementing the systemic changes in 2004, exports of some bulk agricultural
commodities from the United States showed substantial increases, largely due to market conditions. In
particular, despite some continuing problems with NDRC’s handling of the cotton TRQs, U.S. cotton
exports totaled a record $1.4 billion in both 2004 and 2005, followed by a record of $2.1 billion in 2006.
U.S. cotton exports to China remained strong in 2008, totaling $1.6 billion. In addition, U.S. wheat
exports totaled $495 million in 2004, as the TRQ allocations for wheat did not appear to act as a limiting
factor, but exports declined significantly to $79 million in 2005 and to less than $150,000 in 2008. The

FOREIGN TRADE BARRIERS
-82-



drop in U.S. wheat exports was due to higher production and lower prices in China, which reduced
China’s overall import demand.

Meanwhile, the administration of China’s TRQ system for fertilizer, handled by the State Economic and
Trade Commission (SETC) and subsequently MOFCOM, has suffered from systemic problems since
China’s WTO accession. By 2007, this system was still operating with insufficient transparency, and
administrative guidance still seemed to be affecting how the allocated quota was used. U.S. fertilizer
exports to China have declined throughout the post-WTO accession period, due in part to continuing
problems with MOFCOM's administration of the fertilizer TRQ system and in part to increasing
subsidization and resulting overcapacity of China's domestic fertilizer industry. U.S. fertilizer exports to
China decreased from $676 million in 2002 to $232 million in 2006.

In October 2006, perhaps in an attempt by the central authorities to constrain provincial and local efforts
to build further unneeded capacity, the Tariff Policy Commission of the State Council announced a
temporary reduction of the in-quota tariff rate for fertilizer from 4 percent to 1 percent, effective
November 2006. Although it was initially anticipated that U.S. fertilizer exports to China might increase
following this reduction and the scheduled phase in of foreign enterprises’ rights to engage in wholesale
and retail distribution of fertilizer within China, U.S. fertilizer exports sharply declined again in 2007 and
2008.

Import Licenses

China’s inspection and quarantine agency, the General Administration of Quality Supervision, Inspection
and Quarantine (AQSIQ), has imposed inspection-related requirements that have led to restrictions on
imports of many U.S. agricultural goods. In particular, two AQSIQ measures issued in 2002 require
importers to obtain a Quarantine Inspection Permit (QIP) prior to signing purchase contracts for nearly all
traded agricultural commodities. QIPs are one of the most important trade policy issues adversely
affecting the United States and China's other agricultural trading partners.

Additionally, China’s Ministry of Agriculture (MOA) mandates the registration licensing procedure for
animal feed ingredients and feed additives. The license applicants have reported that in order to secure
licenses, they had to provide product or manufacturing details, which can be business confidential
information. MOA’s registration period can be unpredictable, and license applicants complain that the
evaluation process often lacks transparency.

AQSIQ sometimes slows down or even suspends issuance of QIPs at its discretion without notifying
traders in advance or explaining its reasons, resulting in significant commercial uncertainty. Because of
the commercial necessity to contract for commodity shipments when prices are low, combined with the
inherent delays in having QIPs issued, many cargos of products such as soybeans, meat, and poultry
arrive in Chinese ports without QIPs, creating delays in discharge and resulting in demurrage bills for
Chinese purchasers. In addition, traders report that shipments are often closely scrutinized and are at risk
for disapproval if they are considered too large in quantity.

Little improvement in the QIP system has taken place over the last six years, and in 2008, traders
continued to be concerned that the rules and regulations of the QIP system remain available as an
administrative tool to limit the quantity of imports. However, traders remain hesitant to press AQSIQ for
change, because they believe they would risk reprisals. Many of them would at least like AQSIQ to
eliminate the quantity requirements that it unofficially places on QIPs. These quantity requirements have
been used often by AQSIQ during peak harvest periods to limit the flow of commodity imports.
Eliminating this requirement would help to ensure that QIPs do not interfere with the market.
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In 2004, China implemented regulations requiring foreign scrap suppliers to register with AQSIQ (see the
"Scrap Recycling" section below). According to AQSIQ, the registration serves to prevent disreputable
foreign scrap suppliers from sending sub-standard or illegal scrap and waste to China. The application
process has been opaque, with foreign companies experiencing significant delays in receiving notification
from AQSIQ. In 2007, the three-year license expired for many foreign scrap suppliers, and AQSIQ
required them to renew their licenses in a process that lacked transparency and predictability.

INTERNAL POLICIES

Non-discrimination

All China Federation of Trade Union (ACFTU) Fees

In 2008, the ACFTU, China’s only legal trade union, intensified a campaign to organize ACFTU chapters
in foreign-invested enterprises, particularly large multinational corporations. The enterprises being
targeted operate both in industries in which the employees are highly-skilled, high-wage, white-collar
professionals performing high-end services like consulting, software development, accounting, and
financial services, as well as in manufacturing and service industries with a physical component to their
work. The workers at these enterprises are required to accept the ACFTU as their representative; they
cannot instead select another union or decide not to have any union representation.

At present, the principal motivation for the ACFTU’s campaign seems to be monetary. When a chapter is
established, the enterprise is required to pay fees to the ACFTU, often through the local tax bureau,
equaling 2 percent of total payroll, regardless of the number of union members in the enterprise. The
ACFTU’s campaign may also be discriminatory. This is both because it does not appear to be directed at
private Chinese companies and because it appears to specifically target Fortune 500 companies, creating a
disproportionate impact on U.S.-invested companies. The United States is currently trying to better
understand this situation and assess its effects on U.S.-invested companies and their workers.

Taxation
Income Taxes

Foreign investors, including those who have used investment as an entry point to the Chinese domestic
market, have benefited from investment incentives such as tax holidays and grace periods, which allow
them to reduce substantially their tax burden. Domestic enterprises have long resented rebates and other
tax benefits enjoyed by foreign invested firms.

In addition, some of the income tax preferences available to domestic and foreign invested enterprises
appeared to be prohibited under WTO rules and were challenged by the United States and Mexico in a
WTO dispute settlement proceeding initiated in early 2007. As discussed above in the section on Import
Substitution Policies and below in the section on Export Subsidies, China committed to eliminate the
prohibited subsidies at issue by January 1, 2008.

In fact, China passed a new unified Corporate Income Tax Law in March 2007 that came into effect on
January 1, 2008 and eliminated many of the tax incentives previously available to foreign invested
enterprises. The new tax law introduced a unified 25 percent corporate tax rate, replacing the two
different rates that had applied to domestic and foreign invested enterprises. The Chinese government
announced it would phase in the uniform tax rates over a five year period during which foreign invested
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enterprises would see their tax rates increase from 15 percent in 2007 to 18 percent in 2008, 20 percent in
2009, 22 percent in 2010, 24 percent in 2011, and 25 percent in 2012. The law includes two exceptions to
the new 25 percent flat rate: the first states that income tax rates for small businesses with small profits
will be 20 percent, and the second allows qualified high technology companies registered in special
economic zones to be exempt from income taxes for any earnings booked within the recognized zones for
the first two years, after which earnings are assessed at 12.5 percent. Additional incentives are available
for venture capital and for investments in resource and water conservation, environmental protection, and
work safety. Preferential tax treatment will also apply, as it had under the old law, to investments in
agriculture, forestry, animal husbandry, fisheries, and infrastructure. The tax changes will likely result in
narrower profit margins for foreign invested enterprises in China. The law may also result in a reduction
in measured foreign direct investment, as it will close a "round-tripping" loophole in which money from
China is sent overseas and brought back to China as "foreign investment" to take advantage of
preferential tax treatment policies.

Value Added Taxes (VAT)

Application of China’s single most important revenue source — the VAT, which ranges between 5 percent
and 17 percent, depending on the product — continues to be uneven. Importers from a wide range of
sectors report that, because taxes on imported goods are reliably collected at the border, they are
sometimes subject to application of a VAT that their domestic competitors often fail to pay. As discussed
above in the section on Import Substitution Policies, the United States was successful in obtaining
China’s agreement to remove discriminatory VAT policies favoring domestically produced
semiconductors. In addition, China’s selective exemption of certain fertilizer products from the VAT has
operated to the disadvantage of imports from the United States.

Meanwhile, China maintains measures that provide preferential VAT treatment for foreign invested
enterprises when purchasing equipment and other products. In the Memorandum of Understanding
(MOU) China signed to settle the WTO prohibited subsidies dispute, China committed to ensuring that
imported products received no less favorable treatment than that accorded domestic products under this
preference. In addition, China committed in the Memorandum of Understanding to end VAT exemptions
available to foreign invested enterprises with regard to imported equipment used to produce their
products, provided that they exported 100 percent of their production, as discussed below in the section
on Export Subsidies.

China retains an active VAT rebate program for exports, although rebate payments are often delayed and
in some cases have been reduced. China has halted refunds for some products in high demand
domestically in order to discourage their export. In September 2006, China sought to discourage exports
by eliminating VAT rebates for exports of coal, nonferrous metal and waste and scrap, silicon, and certain
primary wood products, among other products, and by lowering existing VAT rebates for a variety of
steel, nonferrous metal, textiles, and ceramics products.

In 2007, China implemented two additional significant changes to its VAT rebates in an attempt to
control overexpansion of production capacity in particular sectors: (1) rebates were reduced on 2,268
commodities (37 percent of all export categories) deemed likely to trigger trade disputes; and (2) VAT
refunds were eliminated for 533 other products which were either resource intensive or heavily polluting
in the manufacturing process. Exports affected by the partial rebate reduction include textiles, apparel,
shoes, hats, paper products, goods made from plastic and rubber, and furniture. The rebate rates for these
products dropped from between 13 percent and 17 percent to between 5 percent and 11 percent. Exports
affected by the VAT refund elimination include leather, chlorine, dyes and other chemical products,
certain industrial chemicals (not including refined chemical products), some fertilizers, metal carbide and
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activated carbon products, certain lumber and single use wooden products, unalloyed aluminum poles and
other nonferrous metal processed goods, segmented ships, and nonmechanical boats. These products had
export VAT rebate rates between 5 percent and 13 percent. These adjustments follow VAT rebate
adjustments implemented in November 2006 and April 2007 on a wide range of semi-finished and
finished steel products, as part of an effort to discourage unneeded creation of production capacity for
these products in China. Despite these efforts, however, overall Chinese exports of steel products in 2007
increased significantly over 2006 levels. Moreover, since these export VAT rebate reductions did not
target all steel products, there appeared to be a shift in Chinese steel production and exports of steel
products for which full export VAT rebates were still available, as discussed below in the section on
Export Duties, Licenses, and Quotas. China’s exports of these value added steel products to the U.S.
market increased significantly during 2006 and 2007. Another significant change to China’s VAT policy
in 2007 was the elimination of the VAT rebate for 84 grain and oilseed products, ranging from 5 percent
to 17 percent. The impetus behind the elimination apparently stems from concerns over food security and
inflationary pressures on domestic prices.

However, in 2008, China reversed course amidst an economic slowdown and raised VAT rebates on
labor-intensive products such as clothing, textiles, and high value added electrical machinery products.
On July 30, 2008, VAT rebates for certain textile and bamboo products were increased. On October 21,
2008, the Ministry of Finance (MOF) and the State Administration of Taxation (SAT) announced that
VAT rebates for selected products for export would be increased with effect from 1 November 2008.
Rebates were raised on 3,486 products including textiles, toys, garments, furniture, and some high value
added electrical machinery. The products affected represent approximately one quarter of China’s total
exports. This represents the largest number of changes since 2004 with most of the rebates increasing
from 9 to 13 percent. Specifically, the rebate on toys was raised from 11 to 14 percent, the rebate for
high-technology and high value added electrical machinery products increased from 11 to 13 percent, and
the rebate on clothing and textiles increased from 13 to 14 percent. On November 17, 2008, the
Government announced VAT rebate increases for another 3,770 products effective 1 December 2008. On
19 November, the SAT and MOF promulgated another rebate increase for selected textile products, and
on 29 December for another tranche of garment and textile products.

In an effort to develop its domestic integrated circuit (IC) industry, China began announcing
discriminatory VAT policies in late 2001, although they did not become operational until 2004. Pursuant
to a series of measures, China provided for the rebate of a substantial portion of the 17 percent VAT paid
by domestic manufacturers on their locally produced ICs. A similar VAT rebate was available to
imported ICs, but only if they had been designed in China. China charged the full 17 percent VAT on all
other imported ICs. These policies disadvantaged U.S. exports of ICs to China, which totaled
approximately $2 billion in 2003 and put pressure on foreign enterprises to shift investment in IC
manufacturing to China. Following extensive but unsuccessful bilateral engagement, the United States
initiated dispute settlement by requesting formal WTO consultations with China in March 2004. In the
ensuing consultations, which took place in April 2004 in Geneva with third party participation by Japan,
the EC, and Mexico, the United States laid out its claims under Article III of GATT 1994, which sets
forth the WTO’s national treatment principle. Through these consultations and a series of bilateral
meetings in Washington and Beijing, a settlement was reached in July 2004, in which China agreed to
withdraw the challenged measures.

Meanwhile, China continues to consider fundamental reform of its VAT regime and, in particular, the
transformation from a production-based regime to one that is consumption-based. China has pursued a
pilot program in the Northeast, but it is unclear when this reform might be extended nationwide.
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Consumption Taxes

China’s 1993 consumption tax system continues to raise concerns among U.S. exporters. Since China
uses a substantially different tax base to compute consumption taxes for domestic and imported products,
the tax burden imposed on imported consumer goods ranging from alcoholic beverages to cosmetics to
automobiles is higher than for competing domestic products.

STANDARDS, TESTING, LABELING, AND CERTIFICATION

In its Protocol of Accession to the WTO, China committed to ensure that its regulatory authorities apply
the same standards, technical regulations, and conformity assessment procedures to both imported and
domestic goods and use the same fees, processing periods, and complaint procedures for both imported
and domestic goods. China also committed that, in order to eliminate unnecessary barriers to trade, it
would not maintain multiple or duplicative conformity assessment procedures and would not impose
requirements exclusively on imported products. China further committed to ensure that its standards
developers, regulatory authorities, and conformity assessment bodies operated with transparency and
allowed reasonable opportunities for public comment on proposed standards, technical regulations, and
conformity assessment procedures.

In anticipation of these commitments, China devoted significant energy to reforming its standards and
testing and certification regimes prior to its WTO entry. In April 2001, China merged its domestic
standards and conformity assessment agency and entry-exit inspection and quarantine agency into one
new organization, the AQSIQ. Chinese officials explained that this merger was designed to eliminate
discriminatory treatment of imports, including requirements for multiple testing simply because a product
was imported rather than domestically produced. China also formed two quasi-independent agencies
administratively under AQSIQ: (1) the Certification and Accreditation Administration of China (CNCA),
which is charged with the task of unifying, implementing, and administering the country’s conformity
assessment regime; and (2) the Standardization Administration of China (SAC), which is responsible for
setting mandatory national standards, unifying China’s administration of product standards, administering
China’s standards system, and aligning its standards and technical regulations with international practices
and China’s commitments under the WTO Agreement on Technical Barriers to Trade (TBT Agreement).

In January 2002, China began the task of aligning its standards system with international practice with
AQSIQ’s issuance of rules designed to facilitate China’s use and adoption of international standards.
China embarked on the task of reviewing all of its existing 21,000 technical regulations to determine their
continuing relevance and consistency with international standards. In November 2005, China reported
that as of October 2005 it had nullified 1,416 national standards as a result of this review. China has
since continued its review of existing standards and technical regulations, but has not provided an update
on its progress.

Nevertheless, in a number of sectors, concern has grown that China has pursued the development of
unique national standards as the basis for its technical requirements, despite the existence of well-
established international standards. Reliance on national standards could serve as a means of protecting
domestic companies from competing foreign standards and technologies. The sectors affected include:
automobiles, automotive parts, telecommunications equipment, wireless local area networks (see the
"WAPI" section below), radio frequency identification technology, audio and video coding, fertilizers,
food products, and consumer products, such as cosmetics. These China-specific standards, which
sometimes appear to lack a particular technical or scientific basis, could create significant barriers to entry
into China’s markets, because of the high cost of producing products that comply with the China-specific
standards.
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The lack of openness and transparency in China’s standards development process troubles many foreign
companies. The vast majority of Chinese standards-setting bodies are not fully open to foreign
participation, in some cases refusing membership to foreign firms and, in other cases, refusing to allow
companies with majority foreign ownership to vote. In some cases, foreign firms are allowed nonvoting
observer status, but are required to pay membership fees far in excess of those paid by the domestic
voting members. Despite these concerns, in 2005, some U.S. companies and industry groups concluded
that China had begun to make progress in reforming its standards development system by strengthening
its links with standards-setters in other countries and by moving its standards regime into closer
conformity with international practice.

China has designated MOFCOM as its notification authority, and MOFCOM has been notifying proposed
technical regulations and conformity assessment procedures to WTO Members, as required by the TBT
Agreement. Almost all of these notified measures, however, have emanated from AQSIQ, SAC, or
CNCA, and few of the trade-related technical regulations drafted by other agencies have been notified.
Lack of meaningful comment periods also remains an issue. In many cases, an agency provides
insufficient time for the submission of comments, and allots little time for the agency’s consideration of
those comments, before it finalizes a measure.

Despite China’s commitment to apply the same standards and fees to domestic and imported products
upon its accession to the WTO, many U.S. industries have complained that China favors indigenous
standards and technical regulations developed by domestic industries. In fact, SAC issued a strategy
report in September 2004 promoting China’s development of standards and technical regulations as a
means of protecting domestic industry as tariff rates fall. At the subnational level, importers have
expressed concern that local officials do not understand China’s WTO commitments and apply arbitrary
technical regulations and standards to protect local industries. These problems are compounded by the
fact that coordination between AQSIQ and its affiliated bodies, CNCA and SAC, is lacking, as is
coordination between these bodies and China Customs and other ministries and agencies, at both the
central and local government levels, on issues related to standards and technical regulations.

Conformity Assessment Procedures

In August 2003, China required that the China Compulsory Certification (CCC) mark be applied to both
Chinese and foreign products, covering more than 159 categories, such as electrical machinery,
information technology equipment, household appliances, and their components. Since then, U.S.
companies continue to complain that the regulations lack clarity regarding the products that require a
CCC mark. They also have reported that China is applying the CCC mark regulations inconsistently and
that many domestic products required by CNCA's regulations to have the CCC mark are still being sold
without it. U.S. companies in some sectors also complain that CCC certification requirements and
procedures remain difficult, time consuming, onerous, and costly. For example, the procedures subject
manufacturing facilities to on-site inspection by CNCA or its designee and require the manufacturing
facilities to bear the cost of the inspection. In addition, small and medium-sized U.S. companies without
a presence in China find it particularly burdensome to apply for CCC mark exemptions, such as for
replacement and re-export, because China requires the applications to be done in person in the Beijing
offices of CNCA. China also continues to require the CCC mark for products that would no longer seem
to warrant mandatory certification, such as low-risk products and components.

To date, CNCA has accredited 14 certification and 153 testing bodies to test and certify for purposes of
the CCC mark. Despite China’s commitment that qualifying minority, foreign-owned (upon China’s
accession to the WTO), and majority foreign-owned (two years later) joint venture conformity
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assessment bodies would be eligible for accreditation and would be accorded national treatment, China
so far has not accredited any foreign-invested conformity assessment bodies. As a result, exporters to
China are often required to submit their products to Chinese laboratories for duplicative tests that have
already been performed abroad, resulting in greater expense and a longer time to market. One U.S.
based conformity assessment body has entered into a MOU with China allowing it to conduct follow-up
factory inspections (but not primary inspections) of manufacturing facilities that make products for
export to China requiring the CCC mark. However, China has not been willing to grant similar rights to
other U.S. based conformity assessment bodies, claiming that it is only allowing one MOU per country,
the rationale for which has not been explained. Many U.S. testing labs, as well as the U.S. exporters
that rely on their services, find China’s foreign accreditation requirements for CCC mark certification
unwarranted and overly restrictive.

The concerns of U.S. exporters are heightened by the increasing product scope of the CCC mark
certification system. Beginning in 2004, several new categories of products have been added to the list of
products requiring the CCC mark, including the addition of six categories of toy products, which began
on June 1, 2007. Additionally, the "China RoHS" scheme discussed below may utilize the CCC mark
certification process for certain products to ensure compliance.

In other conformity assessment contexts, some importers report that foreign companies’ products can
only be tested in certain designated laboratories and that limited testing and certification capacity means
that evaluations sometimes take much longer than international best practice would suggest is
appropriate.

U.S. companies also cite problems with a lack of transparency in the certification process, burdensome
requirements, and long processing times for certifications. Some companies have also expressed concern
about business confidential information and intellectual property remaining protected when they submit
samples and related information for mandatory testing. Technical committees that evaluate products for
certification are generally drawn from a pool of government, academic, and industrial experts that
companies fear may be too closely associated with their competitors, and thus could produce an inherent
conflict of interest. In some cases, laboratories responsible for testing imported products are affiliated
with domestic competitors, making the possibility of intellectual property theft more likely.

Wireless Local Area Networks (WLAN) Authentication and Privacy Infrastructure (WAPI)

A particularly significant example of China’s development of unique technical requirements, despite the
existence of well-established international standards, arose in May 2003, when China issued two
standards for encryption over WLANS, applicable to domestic and imported equipment containing
WLAN (sometimes referred to as Wi-Fi) technologies. Conformance to these standards was scheduled to
become mandatory in June 2004. The standards incorporated the WAPI encryption algorithm for secure
communications. This component of the standards differed significantly from internationally recognized
standards. China sought to enforce the use of WAPI by mandating a particular algorithm (rather than
mandating the need for encryption, and leaving the choice of the algorithm to the market) and providing
the necessary algorithm only to a limited number of Chinese companies. Had the standard become
mandatory, U.S. and other foreign manufacturers would have been compelled to work with and through
these companies, some of which were competitors, and provide them with their proprietary technical
product specifications. Following high-level bilateral engagement, China agreed in April 2004 to
postpone indefinitely implementation of WAPI and to work within international standards bodies on
future development of wireless standards. This commitment led China to submit WAPI for consideration
in the International Organization for Standardization (ISO) and the International Electrotechnical
Commission’s (IEC) Joint Technical Committee 1 (ISO/IEC JTC1). In 2006, following balloting of
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ISO/IEC JTC1 members, the proposed WAPI amendment did not get enough votes to be accepted as an
international standard.

In December 2005, the Ministry of Finance, MIIT, and NDRC jointly issued the Opinions for
Implementing Government Procurement of Wireless Local Areas Network, which became effective in
February 2006. This measure appears to require all government agencies, quasi-government bodies and
government-affiliated organizations, when procuring WLAN and related products using fiscal funds, to
give priority to WAPI-compliant products.

Third Generation (3G) Telecommunications Standards

For some time, the U.S. telecommunications industry has been very concerned about increasing
interference from Chinese regulators, both with regard to the selection of 3G telecommunications
standards and in the negotiation of contracts between foreign telecommunications service providers and
their Chinese counterparts. In response to U.S. pressure to take a market-based and technology-neutral
approach to the development of next generation wireless standards for computers and mobile telephones,
China announced at the April 2004 JCCT meeting that it would support technology neutrality with regard
to the adoption of 3G telecommunications standards and that telecommunications service providers in
China would be allowed to make their own choices about which standard to adopt, depending on their
individual needs. China also announced that Chinese regulators would not be involved in negotiating
royalty payment terms with relevant right holders. However, by the end of 2004, it had become evident
that there was still pressure from within the Chinese government to ensure a place for China’s home-
grown 3G telecommunications standard, known as TD-SCDMA.

In 2005, China’s regulators continued to take steps to promote the TD-SCDMA standard and continued
their attempts to influence negotiations on royalty payments, both for this technology, and the two other
3G technologies, all of which incorporate intellectual property owned by foreign companies. More
recently, in February 2006, China declared TD-SCDMA to be a "national standard" for 3G
telecommunications, raising concerns among U.S. and other foreign telecommunications service
providers that Chinese mobile telecommunications operators will face Chinese government pressure when
deciding what technology to employ in their networks. As a result, the United States again raised the
issue of technology neutrality in connection with the April 2006 JCCT meeting. At that meeting, China
restated its April 2004 JCCT commitment to technology neutrality for 3G standards, agreeing to ensure
that mobile telecommunications operators would be allowed to make their own choices as to which
standard to adopt. China also agreed to issue licenses for all technologies employing 3G standards in a
technologically neutral manner that does not advantage one standard over others. On January 7, 2009,
China issued 3G licenses for each of the three major standards, including the homegrown TD-SCDMA
standard, as well as the wideband-CDMA (W-CDMA) standard, popular in Europe, and the CDMA-2000
standard that is popular in the United States. However, the test market for the TD-SCDMA standard had
previously received central government approval, if not direction, for infrastructure investments specific
to technologies based on this standard worth billions of dollars. (For further information, please refer to
the section below on Telecommunications Services.)

Proposed Mandatory Testing and Certification for Certain Information Technology Products

In August 2007, China notified to the WTO TBT Committee a series of 13 proposed regulations
mandating that certain information technology products be certified for information security functions.
The proposed regulations appear to require testing and certification to Chinese national standards for
information security, which may be different from international standards used in the global market. It is
also unclear whether use of the Chinese standards will require access to algorithms held by Chinese
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regulators, and if so, on what basis those algorithms will be made available. The proposed regulations
also appear to expand the CCC mark product scope to the area of information security, which is normally
not subject to conformity assessment procedures for private sector use under international practice. At the
time China notified the proposed regulations to the WTO TBT Committee, China requested that
comments be provided within 60 days of the notification, but did not specify implementation dates for the
proposed regulations. Subsequently, in a January 28, 2008 announcement, AQSIQ indicated that all of
the 13 regulations would be mandatory for all covered products as of May 1, 2009.

The United States and other WTO members expressed serious concerns to China about these proposed
regulations in numerous bilateral meetings, including during the run-up to the September 2008 JCCT
meeting, as well as at meetings of the TBT Committee in March, June, and November 2008 and during
China’s second Trade Policy Review, held in May 2008. At the September 2008 JCCT meeting, China
announced that it would delay publication of final implementing regulations while Chinese and foreign
experts continue to discuss the best ways to ensure information security in China. The United States
continues to monitor this issue.

New Chemical Registration

In September 2003, China’s State Environmental Protection Administration (SEPA), since renamed the
Ministry of Environmental Protection in 2008, issued a regulation requiring manufacturers and importers
of new chemicals (chemicals not previously registered with SEPA) to apply to SEPA’s Chemical
Registration Center (CRC) for approval and to provide extensive test data to substantiate the physical
properties, consumer safety, and environmental impact of the new chemical. U.S. industry’s primary
concerns are that CRC has not been able to make decisions on the approval of new chemicals in a timely
manner and that the approval rules and testing requirements are not transparent or accessible. According
to the most recent information available from U.S. industry, only a small number of new chemical
applications have been approved.

U.S. industry notes that a number of applications have been pending well beyond the 120-day time limit
set forth in the regulation. U.S. industry also complains of shifting requirements and implementation of
those requirements. For example, China recently expanded eco-toxicity testing requirements to mandate
that certain ecological toxicity testing, particularly fish ecological toxicity and biodegradation studies, be
carried out in one of six SEPA-accredited laboratories in China. These accredited laboratories have all
been established since mid-2004 in response to the September 2003 regulation, and U.S. industry fears
that if inexperience leads one of these new laboratories to declare a product unsafe, it could affect sales
globally. China’s lack of a low-volume exemption, meaning an exemption where trade in a given
chemical falls below an annual volume threshold, also appears to hinder the importation of U.S.
chemicals, particularly for high value specialty chemicals sold in small quantities.

Restriction of Hazardous Substances

MII and six other Chinese agencies jointly issued the Administrative Measures on the Control of
Pollution Caused by Electronic Information Products (China RoHS) that took effect in March 2007.
China notified its broad framework for China RoHS in September 2005 to the WTO TBT Committee and
notified additional regulatory provisions in May 2006.

China RoHS restricts the use of lead, mercury, cadmium, hexavalent chromium, poly-brominated bi-
phenyls (PBB) and poly-brominated di-phenyl ethers (PBDE) in certain electrical, electronics,
information technology, and communication products. China RoHS is being implemented in two phases.
The Phase I implementation, which became effective in March 2007, involves labeling and marking
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requirements for a long list of products. The pending Phase Il implementation involves in-country testing
and certification using China’s CCC mark system; however, many details, including the effective date and
the product catalogue to which it will be applicable, remain unclear.

U.S. companies have expressed concern about China's plans to require in-country testing and certification
using the CCC mark system for products listed in the catalogue (currently under development). The
planned requirement would ban the sale and import of products that exceed the maximum concentration
value allowed for the hazardous substances.

Scrap Recycling

Scrap exports from the United States to China exceeded $6.2 billion in 2007, making scrap one of the
United States’ largest exports to China by value. In late 2003, AQSIQ issued a notice requiring overseas
scrap material exporters to register with AQSIQ. The stated purpose of the new requirement was to better
monitor the entry of scrap shipments into China reportedly due to frequent receipt of dangerous waste and
illegal material in past overseas shipments. At the start of the registration program, foreign scrap
suppliers faced problems with short application periods and lack of clarity in the requirements for
registration. Since then, AQSIQ has improved the registration process, including by establishing a
website for foreign suppliers to apply and receive notification of their registration status. In 2008, U.S.
scrap suppliers continued to report unexplained delays in application approvals and faced problems with
new requirements imposed with little or no notice. To assist U.S. exporters in better understanding and
navigating China’s registration program, the United States and China convened a transparency dialogue
under the auspices of the SED to share information on this process and to discuss ways to make the
licensing and inspection process more transparent and predictable. The United States is also encountering
problems with China’s pre-shipment inspection requirements for scrap exports conducted by Chinese-
authorized inspectors at the shipment origin point.

Medical Devices

In China, two separate authorities — the State Food and Drug Administration (SFDA) and AQSIQ —
enforce regulations with similar, but not identical, requirements for selected medical devices. This
potential overlapping and unclear delineation of responsibilities can result in additional and unnecessary
regulatory procedures with no demonstrable public health benefit. For example, Decree 95, issued by the
AQSIQ in June 2007, would have imposed an onerous examination and supervision regime on imported
medical devices, introducing additional testing and inspection redundancy to the certification schemes
administered by the SFDA and in some cases, CNCA. The United States, working closely with U.S.
industry, raised these concerns in meetings with AQSIQ and MOFCOM during the run-up to the
December 2007 JCCT meeting, and AQSIQ, on November 30, 2007, issued a notice suspending
implementation of Decree 95. In a further step to streamline the registration process, in September 2008
the SFDA and AQSIQ jointly announced they will require only one test, one report, one fee, and one
factory inspection for medical devices. Industry welcomed this commitment, as the reduction of
redundancies should cut the medical device approval time in half, providing U.S. industry with more
timely access to China’s medical device market.

Despite China’s general WTO commitment to base its regulations on international standards, the SFDA
has not adopted a quality systems approach, which focuses on design and manufacturing systems,
processes, and procedures for ensuring quality products, but relies on product testing to determine the
safety and efficacy of medical devices, which does not address key safety issues like consistency of good
manufacturing processes. China should adopt a system based on quality systems inspections in which a
single product registration license is issued by a single regulatory authority. Adopting a quality systems
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approach will reduce redundancies, streamline work processes, and reduce errors and waste when
accompanied by a process of continuous monitoring and improvement.

Patents Used in Chinese National Standards

In late 2004, concerns arose following the SAC’s issuance of the draft Provisional Regulations for
National Standards Relating to Patents (Provisional Regulations) and public statements by key Chinese
government officials that appeared to contemplate compulsory licensing of patented technologies that are
used for national standards in China. The initial draft Provisional Regulations excluded compulsory
national standards in patents; however, it remains unclear whether subsequent drafts also exclude such
language, since no other drafts have been released for public comment. U.S. stakeholders continue to be
concerned due to recent Chinese government officials’ public comments suggesting that patent holders
might be required to share their patented technologies on a royalty-free basis in order to participate in the
standards development process. Standards organizations have varying patent policies depending upon the
nature of the organization. Accredited standards developing organizations typically require disclosure of
intellectual property in the standards developing process, and support "reasonable and nondiscriminatory"
(RAND) policies, requiring that right holders make any intellectual property incorporated in the standards
developed within the organizations available to all interested parties on RAND terms. Typically,
licensing terms are then negotiated between the right holder and parties interested in implementing the
standards.

The United States urged China to circulate an updated draft of the Provisional Regulations for public
comment and will continue to monitor developments in this area, including future revision of China’s
Standardization Law. In 2006, the Chinese Electronic Standardization Institute (CESI), a Chinese
government institution, released draft intellectual property policy rules for standards-setting organizations
(SSOs). These draft rules envisage Chinese government involvement in standard-setting processes,
including a requirement that SSOs obtain government approval for patent claims. Such government
involvement could be exercised in a way that impacts private party transactions. This could raise
concerns under certain circumstances. The United States is following China’s treatment of intellectual
property in SSOs, including the development and finalization of CESI’s rules as well as the development
of SAC’s revised Provisional Regulations. The United States is also following with interest recent court
decisions regarding patents in standards, including the July 2008 response letter from the Supreme
People’s Court to the Liaoning Higher People’s Court suggesting that when a patent holder engages in a
standard setting process, others’ use of a patented technology incorporated into a standard should not be
considered infringing and that fees paid to the patent holder under such circumstances should be
significantly lower than the normal license fee. The United States also understands that China is revising
its new standardization law and will continue to monitor developments in this area in 2009. (See also, the
section below on Intellectual Property Rights Protection.)

Sanitary and Phytosanitary (SPS) Measures

In 2008, China’s SPS measures continued to pose serious problems for U.S. agricultural producers
exporting to China. While market access for U.S. soybeans was maintained, little progress was made in
2008 in addressing SPS barriers for raw beef, poultry, and pork products, while market entry
requirements for processed foods and horticultural products remain burdensome. In 2008, China’s market
continued to be closed to U.S.-origin beef and beef products because of China’s Bovine Spongiform
Encephalopathy (BSE)-related import ban. China also continued to maintain several state-level Avian
Influenza bans on poultry, imposing two additional state-level bans while lifting six others.
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The United States has concerns about China’s failure to provide adequate risk assessments and a science
based rationale for its SPS measures, as required by the WTO SPS Agreement. For example, in 2008,
China was unable to provide a science-based rationale for import restrictions on U.S. beef products and
some U.S. poultry and pork products, as described below. In addition, China’s regulatory authorities
continued to issue significant new SPS measures without first notifying them to the SPS Committee and
providing WTO Members with an opportunity to comment.

BSE-Related Bans on Beef and Low-Risk Bovine Products

In December 2003, China and other countries imposed a ban on U.S. cattle, beef, and processed beef
products in response to a case of BSE found in a cow which had been imported from Canada into the
United States. Since that time, the United States has repeatedly provided China with extensive technical
information on all aspects of its BSE-related surveillance and mitigation measures, internationally
recognized by the World Organization for Animal Health (OIE) as effective and appropriate, for both
food safety and animal health.

To date, China still has not provided any scientific justification for continuing to maintain its ban, nor has
it identified any of the administrative and regulatory steps necessary to lift the ban, even though the OIE
has determined that the United States is a "controlled risk" country for BSE. The OIE provides for
conditions under which trade in all beef and beef products from animals of any age can be safely traded,
and the United States expects China to provide access to U.S. beef and beef products in accordance with
the OIE guidelines and the United States’ OIE classification as "controlled risk". At the end of June
2006, after three inconclusive rounds of negotiations, China’s food safety regulators unilaterally
announced a limited market opening, restricted to the entry of U.S. deboned beef from animals 30 months
of age or less. One month later, they followed up that announcement with an announcement of 22
onerous entry conditions, many of which were unrelated to BSE. Jointly negotiated protocols, and
accompanying export certificates, are normal measures necessary for the export of any livestock products
from the United States to China or other trading partners. In May 2007, Vice Premier Wu Yi offered to
open China’s market to deboned and bone-in beef from animals 30 months or less, although the
remaining onerous entry conditions were unchanged. These unilateral announcements had no practical
effect, because, as with any trading partners seeking to engage in livestock trade, the United States and
China would have had to agree on language for actual export certificates before the trade could resume.
Since then, the United States has pressed China to reconsider its position and to negotiate an appropriate
protocol in light of China’s WTO SPS Agreement obligations and relevant OIE guidelines.

At the same time that it banned U.S. cattle, beef, and processed beef products, China also banned low-risk
or "safe to trade" bovine products (i.e., bovine semen and embryos, protein-free tallow, and non-ruminant
feeds and fats) even though they are deemed safe to trade by the OIE, irrespective of a country’s BSE
status. In November 2004, U.S. and Chinese officials finalized and signed protocols that would enable
the resumption of exports of U.S. origin bovine semen and embryos, contingent on facility certification
by China’s regulatory authorities, as well as a resumption of exports of U.S.-origin nonruminant feeds
and fats. In July 2005, China finally announced the resumption of trade in bovine semen and embryos,
following certifications for 52 U.S. facilities made earlier in the year. However, trade in U.S.-origin non-
ruminant feeds and fats did not resume, as China’s regulatory authorities insisted on a series of onerous,
detailed, and unnecessary information requirements that do not appear to be consistent with OIE
guidelines and contrast sharply with U.S. requirements. As a result of further negotiations in December
2005, export certificates were finalized, and trade resumed in early 2006. Meanwhile, trade in protein-
free tallow had not resumed by the end of 2006, as U.S. and Chinese officials had not reached agreement
on provisions of a protocol. In February 2007, China notified the WTO that importers no longer had to
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provide the BSE Cosmetic Certificate to the Cosmetic, Toiletry, and Fragrance Association, removing
one hurdle to U.S. cosmetics suppliers.

Avian Influenza (Al)

As of January 2009, poultry exports to China are banned from Arkansas, Idaho, and Virginia.
Additionally, China bans the importation of U.S. origin poultry products that are transshipped through
states where low pathogenic notifiable avian influenza (LPNAI) has been detected. The OIE modified the
Al chapter in 2006 to incorporate two types of notifiable LPNAI. Prior to 2006, only high pathogenic
avian influenza was notifiable.

China’s current Al related import suspensions appear to be inconsistent with OIE guidelines. OIE
guidelines clearly distinguish between requirements for regaining Al-free status and requirements for the
safe trade in poultry and poultry products. OIE guidelines do not require Al-free status for trade to
continue when LPAI detections occur. The United States continues to push for Chinese compliance with
OIE guidelines and a total lifting of all bans on the importation of U.S. origin poultry and poultry
products due to LPAI detections.

Zero Tolerance for Pathogens and Animal Drug Residues

In recent years, China has intermittently applied SPS-related requirements on imported raw meat and
poultry that do not appear to be based on a risk assessment or scientific principles. One requirement
establishes a zero tolerance limit for the presence of salmonella bacteria. A similar zero tolerance limit
exists for Escherichia Coli and Listeria pathogens. Meanwhile, the complete elimination of these
enteropathogenic bacteria is generally considered unachievable by the international scientific community
without first subjecting raw meat and poultry to a process of irradiation. Moreover, China apparently
does not apply this same standard to domestic raw poultry and meat, raising potential national treatment
concerns.

In 2008, despite assurances from China’s regulatory authorities that they were in the process of revising
China’s pathogen standards, little progress was seen. At the September 2008 JCCT, China did agree to
re-list several U.S. poultry plants that had earlier been de-listed for alleged violations of zero tolerance
standards for pathogens or detection of certain chemical residues. Although this step did not address the
important underlying need for China to revise its pathogen standards, it did enable some U.S. poultry
plants to resume shipment to China. Currently, four U.S. pork plants and one U.S. poultry plant remain
de-listed by China for alleged violations of zero tolerance standards for pathogens or detection of certain
chemical residues. Despite positive results from USDA Food Safety and Inspection Service
investigations of the plants, and extensive follow-up efforts by U.S. regulatory officials, these plants have
not been re-listed as approved to ship product to China.

Meanwhile, China continues to maintain maximum residue levels (MRLs) for certain veterinary drugs
that appear to be inconsistent with Codex Alimentarius Commission standards and appear to lack a
scientific basis. U.S. regulatory officials have encouraged their Chinese counterparts to adopt standards
that are scientifically based, safe, and minimally trade disruptive. In the case of one particular veterinary
drug, ractopamine, which is approved by the U.S. Food and Drug Administration for use in U.S. pork
production, China maintains a zero tolerance limit even though it has not conducted a risk assessment.
U.S. officials have requested that China quickly complete a risk assessment for this product and establish
MRLs that are scientifically based.
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Food Additive Standards

China continues to block many U.S. processed food products from entering the Chinese market by
banning certain food additives that are widely used in other countries and have been approved by the
World Health Organization. The most recent example is China’s proposed Hygienic Standard for Uses of
Food Additives, notified to the WTO in July 2005. This proposed technical regulation is 237 pages long
and covers dozens of residues and additives for nearly 1,000 commodities. In some cases, it employs
domestic nomenclature rather than internationally recognized technical terms, making it difficult to assess
its impact on specific products. The United States submitted detailed comments on the proposed
technical regulation and asked China to delay its adoption until a thorough review could take place.

Biotechnology Regulations

In January 2002, the Ministry of Agriculture (MOA) issued new rules implementing June 2001
regulations on agricultural biotechnology safety, testing, and labeling. The product most affected by
these rules was soybeans, while corn and other commodities were also potentially affected. However, the
rules did not provide adequate time for completion of required safety assessments before their effective
date of March 20, 2002. In response to U.S. interventions, China issued interim rules, which allowed
trade to continue while authorities carried out safety assessments of biotechnology products. These
interim rules were extended twice and were set to expire in April 2004. In December 2003 talks, MOA
officials promised that approval of herbicide tolerant soybeans would be completed at least 60 days
before expiration of the interim rules in order to prevent any trade disruption. China followed through on
this promise and approved herbicide tolerant soybeans, along with two cotton events and two corn events,
in February 2004. Two months later, China issued final safety certificates for four additional corn events
and seven canola events. China issued a formal safety certificate for another corn event later in 2004,
leaving only one corn event still awaiting final approval. During the July 2005 JCCT meeting, MOA
issued the final safety certificate for the remaining corn event. All of the approvals made in 2004 and
2005 were for three year renewable safety certificates. In January 2007, MOA renewed safety certificates
for all of the events that had originally been approved three years earlier.

In early 2007, MOA issued and implemented some troubling new regulations without circulating them for
public comment in advance or consulting with relevant stakeholders, including the United States and U.S.
industry. For example, in January 2007, MOA added a new requirement that biotechnology seed
companies turn over key intellectual property as part of the application process when seeking safety
certificates. While many of these requirements were eliminated in 2008, the Chinese application process
still includes information and technology requests that appear to go beyond the information needed to
complete safety and environmental assessments. In March 2007, MOA halted a pilot program, which had
been developed over two years of bilateral discussions, aimed at allowing the review of products under
development in the United States prior to completion of the U.S. approval process. As a result, the MOA
approval process would only begin after the completion of the U.S. approval process. This means that
even if the MOA approval process proceeds quickly, trade may still be disrupted, as importers will need
time to apply for vessel based safety certificates and Quarantine Inspection Permits, both of which require
valid safety certificates for biotechnology products and can take up to 30 working days to process. At the
JCCT meeting in December 2007, in response to U.S. engagement, China agreed to eliminate the
requirement that technology companies submit viable biotechnology seeds for the development of testing
methodology when applying for import registration. In 2008, MOA also increased the number of times
that technology developers can submit new dossiers or information from two to three times per year,
which has improved companies’ ability to submit information and data in a timely manner. In September
2008, China also approved the first foreign "second generation" biotechnology event. Several other
second generation biotechnology events are in the application pipeline at MOA.
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Despite some progress in China’s maturing regulatory and legal systems for biotechnology products,
potential disruptions to trade arise due to an asynchronous approval process, excessive data requests, and
at times, duplicative testing requirements, an onerous process for extension of existing certificates, and
duplicative requirements for discontinued products. Investment restrictions also constrain foreign
companies’ ability to increase product development in China and maintain control over important genetic
resources.

Food Labeling

The U.S. processed food industry has registered concerns with a number of standards and labeling
requirements on its exports to China. The meat industry in particular is concerned with labeling
regulations issued in late 2002. Chinese agricultural importers and importers of processed foods are also
concerned about labeling requirements for products containing material developed through the use of
biotechnology, such as soybeans and corn. The June 2001 biotechnology regulations issued by MOA
require labeling of bulk commodities, but implementation has been limited and sporadic. Future
implementation of these measures remains uncertain.

The distilled spirits industry is concerned that China will require its products to comply with all existing
food labeling requirements. The industry believes that some of these requirements are inappropriate. For
example, China requires distilled spirits product labels to include a bottling date. According to accepted
international practice relating to wines and spirits, however, the date of manufacture (production or
bottling date) is not required. Because many spirits products consist of a blend of spirits that are aged for
varying periods, a single "date of manufacture" is often not possible to specify, would not represent the
actual age of the product, and would confuse consumers regarding the actual age of the product. China
also requires the labels of distilled spirits products to include a list of ingredients, even though the original
ingredients (e.g., corn, wheat, rye, and barley) are completely transformed and are no longer present after
distillation. Furthermore, China maintains typeface specifications and translation requirements that may
raise questions regarding consistency with international standards.

EXPORT REGULATION
Export Duties, Licenses, and Quotas

Despite China’s commitment since its accession to the WTO to eliminate all taxes and charges on
exports, including export duties, except as included in Annex VI to the Protocol of Accession or applied
in conformity with Article VIII of GATT 1994, China has continued to impose restrictions on exports of
raw materials, including quotas, related licensing requirements, and duties, as the Chinese government
has continued to guide the development of downstream industries. These export restrictions are
widespread. For example, China maintains export quotas and sometimes export duties on antimony,
bauxite, coke, fluorspar, indium, magnesium carbonate, molybdenum, rare earths, silicon, talc, tin,
tungsten, and zinc, all of which are of key interest to U.S. downstream producers. Furthermore, effective
August 2008, China temporarily raised the export tariff on coke from 25 to 40 percent.

These types of export restrictions can significantly distort trade. In the case of China, the trade-distortive
impact is exacerbated because China is the world’s leading producer of each of the raw materials (except
for molybdenum and bauxite, for which China is the world’s second leading producer).

China’s export restrictions affect U.S. and other foreign producers of a wide range of downstream
products, such as steel, chemicals, ceramics, semiconductor chips, refrigerants, medical imagery, aircraft,
refined petroleum products, fiber optic cables, and catalytic converters, among numerous others. The
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export restrictions can create disadvantages for these foreign producers by artificially increasing China’s
export prices for their raw material inputs, which also drives up world prices. At the same time, the
export restrictions can artificially lower China’s domestic prices for the raw materials due to significant
domestic oversupply, enabling China’s domestic downstream producers to produce lower-priced products
from the raw materials and thereby creating significant advantages for China’s domestic downstream
producers when competing against foreign downstream producers both in the China market and in export
markets.

Despite extensive U.S. engagement in this area, which began shortly after China’s WTO accession, China
appears to have maintained its policies for these input materials. In fact, over time, China has increased
the artificial advantages afforded to its downstream producers by making the export quotas more
restrictive and by imposing or increasing export duties on many raw materials at issue.

As discussed above in the section on Value Added Taxes, China also attempts to manage the export of
many intermediate and downstream products by raising or lowering the VAT rebate available upon export
and sometimes by imposing or retracting export duties. These practices have caused disruption,
uncertainty, and unfairness in the markets for particular products.

Sometimes the objective of these adjustments appears to be to make larger quantities of a product
available domestically at lower prices than the rest of the world. For example, China decided in 2006 to
eliminate the 13 percent VAT rebate available on the export of refined metal lead and then, in 2007,
imposed a duty of 10 percent on refined metal lead exports. These actions caused a steep decline in
China’s exports of this intermediate product and have contributed to a sharp rise in world prices, which
have gone from approximately $1,300 per metric ton (MT) at the time of China’s elimination of the
export VAT rebate in 2006 to approximately $3,200 per MT in recent months. Meanwhile, Chinese
domestic prices have reportedly declined because of China’s captive refined metal lead production, giving
China’s downstream producers a substantial competitive advantage over foreign downstream producers.

In other recent situations, China has reduced or eliminated VAT export rebates in an attempt to rein in
out-of-control expansion of production capacity in particular sectors. In some instances, the adjustments
have benefited U.S. producers by slowing significant increases in low-priced exports from China to the
United States. However, the adjustments can also have harmful consequences, whether or not intended.
For example, in November 2006 and April 2007, China reduced export VAT rebates that had been
available on a wide range of semi-finished and finished steel products, as part of its efforts to discourage
further unneeded creation of production capacity for these products in China. At the same time, these
export VAT rebate reductions did not target all steel products, and the result was that Chinese steel
producers shifted their production to steel products for which full export VAT rebates were still available,
particularly steel pipe and tube products, causing a significant increase in exports of these products, many
of which found their way into the U.S. market.

To date, China has been willing to take certain steps toward remedying some of the unintended
consequences of its measures when the United States has brought them to China’s attention. In July
2007, for example, China issued a notice extending export VAT rebate reductions to most steel pipe and
tube products, with the notable exception of oil country tubular goods.

Export Subsidies

In its Protocol of Accession to the WTO, China committed to eliminate all subsidies prohibited under
Article III of the WTO Agreement on Subsidies and Countervailing Measures, including all forms of
export subsidies on industrial and agricultural goods, upon its accession to the WTO in December 2001.
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A general lack of transparency makes it difficult to identify and quantify possible export subsidies
provided by the Chinese government. China’s subsidy programs are often the result of internal
administrative measures and are not publicized. Sometimes they take the form of income tax reductions
or exemptions. They can also take a variety of other forms, including mechanisms such as debt
forgiveness and reduction of freight charges. U.S. industry has alleged that subsidization is a key reason
that Chinese exports are undercutting prices in the United States and gaining market share. Of pa