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CHIEF FOIA OFFICER’S REPORT
OFFICE OF THE U. S. TRADE REPRESENTATIVE
March 4, 2011
L. Steps Taken to Apply the Presumption of Openness

1. Description of Steps the Agency has taken to Ensure that the
Presumption of Openness Applies.

a. The President’s Freedom of Information Act (FOIA) Memorandum and the Attorney
General’s FOIA Guidelines (“Holder Memorandum”) were publicized throughout the agency as
soon as they were issued. The Guidelines were distributed again, and were the principal subject
of a mandatory one hour training session required of all USTR employees in 2010. The
President’s FOIA Memorandum and the Attorney General’s FOIA Guidelines also were the
subject of detailed discussions in the committee constituted by USTR to implement the Open
Government directive.

In addition, USTR continued the practice, started on receipt of the President’s Memorandum, of
having one of the three employees responsible for FOIA (the Chief FOIA Officer, the FOIA
specialist and the FOIA Attorney) review all FOIAs to ensure that the presumption of openness
had been applied. This practice, known as a “Holder review,” requires that every document be
reviewed individually with the responding office to ensure that any exemption claimed is
reexamined in light of the President’s message. Holder reviews were performed for 53 FOIA
requests this year; many requests involved multiple USTR offices and numerous documents.

b. USTR committed to train every member of the professional and support staff of the agency on
the new FOIA Guidelines. The mandatory trainings were held one or two days each week over a
five week period in June and July 2010. The training materials included sections on how to save
and store e-mails to simplify searches; how to mark documents, including a list of major
exemptions; and what constitutes a discretionary release under the new FOIA guidelines.

¢. USTR has altered its internal guidance to make clear that the substance of the Attorney
General’s FOIA Guidelines must be applied through announcements at Senior Staff meetings,
distribution of the Holder Memorandum and training. The most powerful reminder of the altered
guidance is the institution of a Holder review, which is done by one or more members of the
FOIA staff. Once a search has been completed, and the documents have been marked with
exemptions, a member of the FOIA staff reviews these exemptions with the person responding to
the request, document by document, exemption by exemption, to press for increased
transparency.

d. Almost every FOIA release contains a discretionary release of otherwise exempt information.
Examples from 2010 include: the release of pre-decisional deliberative and Foreign Government
Information on the U.S.—Peru Free Trade Area (with the agreement of the government of Peru);
the release of pre-decisional documents on the Anti-Counterfeiting Trade Agreement (ACTA)
while the negotiation was ongoing; and the release by the private sector of information on issues
of food safety that normally would be covered by a B4 exemption. These releases were obtained
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with agreement from the relevant businesses after the guidance contained in the Holder
memorandum was explained to them.

e. USTR FOIA staff performed Holder reviews on 53 FOIAs last year. Material disclosed as a
matter of discretion would have been covered by exemptions 2, 4 and 5.

f. As described earlier, one or more members of the FOIA office conduct a face to face meeting
with the person that has completed the search to ensure that the presumption of openness has
been applied to every document. Each document and each exemption is reviewed.

g. Other initiatives that USTR has undertaken to ensure that the presumption of openness is
being applied include: inviting requestors to USTR for briefings on the material covered by their
FOIA search and contacting other offices within the Executive Office of the President that may
have received the same request to determine whether USTR is releasing as much information as
possible.

2. Changes in Records Released in Full and Records Released in Part

The number of records released in full went from 19 in 2009 to 13 in 2010, while the number of
partial grants increased from 11 to 21.

II. Steps Taken to Ensure that Your Agency has an Effective System in Place
for Responding to Requests

a. FOIA professionals at USTR have information technology (IT) support that is exceptional.
The FOIA staff meets with the head of IT at least once a week to discuss ongoing issues. In the
past year, the IT department helped introduce a redaction tool using a commercial software
product. Using FOIA materials, the IT department has created a Wiki page on “How to do a
FOIA” that will be tested by the FOIA staff and then used by the USTR staff. The IT staff will
be training the FOIA staff on our new correspondence system that will be used to track FOIA
requests at USTR and decrease our backlogs. Finally, the IT department contributed to the
training materials used in FOIA training of USTR staff over the summer; their particular
contribution was the management of e-mails.

b. FOIA professionals meet regularly with the Open Government Team. The Chief FOIA
Officer attends all the planning meetings for the Open Government Team, and is a member of
the team.

¢. In March 2010, at the request of the incoming Chief of Staff, USTR undertook an assessment
of the efficacy of the existing FOIA system operating in the agency, including the number of
staff devoted to FOIA. A decision was made to hire a college intern during the summer to help
part-time with posting FOIA documents on-line and redacting documents. The agency
supplemented this experience with a graduate school intern during the fall. These part-time
interns provide important IT skills, as well. Also in March 2010, USTR was recognized by the
Department of Justice for outstanding efforts to provide transparency, especially in regard to
public requests for information through the Freedom of Information Act (FOIA).

d. As a result of the review for the Chief of Staff, the FOIA Office undertook a work flow
examination of its overdue FOIA requests to determine the source of the backlog. We identified
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areas of weakness such as: delays because staff was on official travel, challenges with computer
searches of past employees’ files, and failure to narrow searches. This analysis resulted in a
number of corrections in procedures for tracking, redaction, and sharing of files, which in turn
lowered the number of outstanding FOIA requests in 2010 to twelve (12), the lowest number in
several years.

II1. Steps Taken to Increase Proactive Disclosures

a. In 2010, the USTR website, USTR gov, has been completely re-designed and updated to
provide the latest USTR news, as well as comprehensive background information. And as a
complement to increased domestic outreach, the website also contains features that illustrate the
impact of trade on communitics around the country. By communicating proactively with the
public and responding in a timely and thorough manner to inquiries, USTR is committed to
upholding the high standards for transparency set by President Obama. Other new material has
been added to the website as a result of the Open Government Directive and a proactive stance
on FOIA disclosure.

b. As part of the Open Government Directive, USTR posted complete data sets on Trade Growth
and Importance since 1970. In addition, all responses to USTR’s multiple Federal Register
Notices were posted for the public on regulations.cov.

c. As part of the Open Government Directive, USTR now posts its FOIA logs, which were
previously only available through making a FOIA request. USTR has also posted completed
FOIA requests for 2010 and continues to post for 2009. Many documents in this group of
releases include internal e-mails, previously protected under the BS exemption. Once this phase
is completed, USTR will post FOIA requests of public interest from previous years.

d. The most important evidence of transparency was the release of the consolidated text of the
Anti-Counterfeiting Trade Agreement (ACTA) on October 6, 2010. USTR worked with our
trading partners to release the first bracketed text showing the current state of negotiations in
April 2010. When the negotiations were concluded in October, USTR posted the consolidated
text. These documents, highly sought after by the public and NGOs, are normally protected by
Exemption 1, but were able to be released in this case with the agreement of our negotiating
partners.

e. USTR routinely reviews documents for posting as part of internal meetings of the FOIA staff
and meetings of the Open Government Committee.

f. The Office of Public and Media Affairs manages USTR.gov, an interactive website that
allows USTR to create and maintain an open dialogue on trade policy. Key features on
USTR gov are a blog, a “Weekly Trade Spotlight,” and an interactive map that shows where
Ambassador Kirk has traveled. The website’s blog is used to inform the public of upcoming
events, as well as current events at USTR. The public can sign up for the USTR “Trade Talk
Email Newsletter.” This email newsletter contains news and information regarding United
States trade policy and is delivered electronically to subscribers who have requested to receive
correspondence from USTR. USTR also is using the following social media tools: Twitter,
Youtube, Vimeo, Flickr, and Facebook. On a monthly basis the metrics that indicate the level of
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interest (e.g., number visits, posts, “fans”) are tracked as available from the tool. In 2010, there
were 328 blog posts; 903,073 visits to the website; and 2,670,699 page views at the website.

g A major USTR initiative is the new Trans-Pacific Partnership (TPP) free trade agreement
negotiation. In preparation for the negotiation, the Administration developed its negotiating
objectives for TPP consistent with its pledge to engage fully with diverse stakeholders across the
United States. To that end, the Administration embarked upon an unprecedented scale and scope of
consultative outreach related to TPP involving all 50 states and Congressional committees of
Jurisdiction and other interested committees. As the TPP negotiations proceed, USTR will continue
active outreach to industry, NGOs, and other stakeholders. That outreach will include an effort to
ensure that stakeholders around the country understand the goals of this negotiation and are able to
contribute to the development of this new 2lst-century trade agreement so that it reflects U.S.
priorities and values. For example, USTR made the unprecedented decision to formally invite
interested stakeholders to the second round of TPP negotiations in San Francisco. During the June
2010 negotiations, a room was provided to enable the stakeholders to meet with negotiators and
discuss their issues and priorities. Daily briefings on developments in the negotiations from the
preceding day and the agenda for the current day were provided. USTR held its first ever public
hearing for Special 301 in 2010 to enhance the public’s understanding of how USTR administers this
statute.

IV. Steps Taken to Greater Utilize Technology

[y

. Electronic receipt of FOIA requests:

a. All components within USTR have the capability to receive FOIA requests electronically.
b. This situation has not changed since the last FOIA Officer’s report.

c¢. USTR receives requests electronically by e-mail and by fax.

2. Electronic Tracking of FOIA Requests:

. At the moment, no components of the agency are able to track requests electronically.

o
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. Same as above.

¢. USTR will be using our new correspondence system to track FOIA requests electronically, We
hope to have the system ready for FOIA Staff training by March 15, 2011,

3. Electronic Processing of FOIA Requests

a. USTR staff has responded to FOIA requests electronically in the past. We estimate that about
30% of FOIA requests are answered electronically. However, we do not yet have a system to work
on FOIA documents simultaneously in separate offices. We are exploring how this activity could be
accomplished using the new technology. We have assembled a flow chart showing how FOIA
requests are processed in the agency to assist our IT department in adapting the program to our needs.



b. Prior to last year’s FOIA reports, only a very few number of FOIAs were processed
electronically.

c. USTR scans in to the e-mail system any FOIA received by mail or fax. Increasingly, USTR
staff gather their e-mails and arrange them electronically when responding to a FOIA. Using
“comment and markup” tools in a commercial software product, these staff members indicate
areas for redaction, and note the exemption they wish to claim. We are able to transfer these
files from one USTR office to another, so that they can be marked seriatim. USTR’s replies to
FOIA answers are transmitted electronically and by regular mail.

4. Electronic preparation of the Annual FOIA Report

a. The Annual FOIA Report is prepared using generic data-processing systems that are not
FOIA-specific.

b. We will continue to use the existing system with new tracking features provided through the
Voice technology system.

5. Steps Taken to Reduce Backlogs and Improve Timeliness in Responding to Requests.

1. USTR cut its backlog of FOIA requests by 50% from 24 in 2009 to 12 in 2010. There were no
backlogged administrative appeals. USTR also closed its ten oldest FOIAs.

2. Not applicable.

3. USTR has made reduction of the FOIA backlog a major priority this year. Each overdue
FOIA was examined to determine why it was overdue, what steps could be taken to close the
FOIA, and how IT or other management practices could improve our performance.

a. USTR routinely sets goals for FOIA backlog reduction. Our caseload is reviewed weekly by
the Chief FOIA Officer, the FOIA specialist and the FOIA Attorney. These meetings are
supplemented by regular meetings with the Chief of Staff and the General Counsel.

b. USTR has supplemented its staffing with two college interns working part-time on FOIA. In
addition, the FOIA staff has received support from the General Counsel’s office and the
Information Technology staff.

¢. USTR has adopted a new redaction tool that has shortened the time for redaction considerably.

d. The Chief FOIA Officer has been involved in all meetings of the FOIA staff, the Open
Government Directive, as well as meetings with the Chief of Staff and the General Counsel. The
Chief FOIA Officer exercises oversight over backlogs, by reviewing the FOIA logs, contacting
requesters to narrow their search, and reminding USTR staff of their overdue FOIA requests.



Spotlight on Success

USTR has had two outstanding successes in terms of transparency, with the publications of the
bracketed and consolidated texts of the Anti-Counterfeiting Trade Agreement (ACTA). Trade
agreements are rarely released to the public while negotiations are ongoing. Additionally, USTR
gave unprecedented access to NGOs and other stakeholders before and during the Trans-Pacific
Partnership (TPP) negotiations. The most outstanding FOIA accomplishment is the dramatic
reduction in the backlog of requests to one-half of the 2009 number.



