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. INTRODUCTION

1. In this dispute, the People’s Republic of China (*“China”) challenges a host of U.S.
antidumping measures, claiming that they “do not accord with the requirements of the Agreement
on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994” (the “AD
Agreement”).! China’s claims are without merit. The United States agrees with China, though,
that this dispute raises issues of “systemic importance.”? At stake is whether Members have the
ability to “unmask’® dumping concealed by a pattern of export prices which differ significantly,
and whether Members have the ability to provide a remedy for dumping by exporters in
nonmarket economy countries, such as China.

2. Ultimately, this dispute is like all others brought before World Trade Organization
(“WTO?”) dispute settlement panels. It involves a good faith disagreement among Members
about the proper interpretation and application of the provisions of the covered agreements. This
dispute presents a number of novel questions of legal interpretation that have not previously been
considered by the Appellate Body or any WTO panel. Resolving this dispute will require the
Panel to discern the meaning of various provisions of the AD Agreement through the application
of the customary rules of interpretation of public international law.

3. In its first written submission, China proposes interpretations of the AD Agreement that
are divorced from those rules. For example, contrary to the customary rules of interpretation,
China would interpret Article 2.4.2 of the AD Agreement in a manner that reads the second
sentence of that provision out of the agreement entirely. Such an interpretation cannot be
accepted. Indeed, as demonstrated in this submission, the Panel should find that, when they are
subjected to scrutiny, all of China’s proposed interpretations of the AD Agreement simply are
not supported by the ordinary meaning of text of the agreement, in context, and in light of the
object and purpose of the agreement. Accordingly, all of China’s legal claims lack merit, and
should be rejected.

4. This submission is organized as follows: Section Il contains a brief discussion of
relevant procedural and factual background, and section 111 addresses relevant rules related to
interpretation, standard of review, and burden of proof.

5. Section IV responds to China’s various claims related to the application by the U.S.
Department of Commerce (“USDOC”) of the alternative, average-to-transaction comparison
methodology set forth in the second sentence of Article 2.4.2 of the AD Agreement. In
particular, section 1V.B addresses China’s “as applied” claims related to the USDOC’s final
determinations in certain antidumping investigations. China’s claims concern both when and
how an investigating authority may establish a margin of dumping utilizing the alternative,

! First Written Submission of China (Confidential), para. 2 (March 6, 2015) (“China’s First Written
Submission”).
2 See, e.¢., China’s First Written Submission, paras. 3-4.

3 See US - Zeroing (Japan) (AB), para. 135.
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average-to-transaction comparison methodology provided in the second sentence of Article 2.4.2
of the AD Agreement.

6. Section 1V.B.2 discusses what is entailed in finding “a pattern of export prices which
differ significantly among different purchasers, regions or time periods,” and section IV.B.3
discusses what is entailed in providing an “explanation ... as to why such differences cannot be
taken into account appropriately by the use of a weighted average-to-weighted average or
transaction-to-transaction comparison.”* We demonstrate that, in the challenged antidumping
investigations, the USDOC did not act inconsistently with Article 2.4.2 of the AD Agreement in
finding that the conditions of what we call the “pattern clause” and the “explanation clause” were
met.

7. Then, sections IV.B.4 and IV.B.5 discuss how the alternative, average-to-transaction
comparison methodology provided in Article 2.4.2 of the AD Agreement is to be applied. We
demonstrate why the USDOC’s application of the average-to-transaction comparison
methodology to all sales in the challenged antidumping investigations, as well as the USDOC’s
use of zeroing in connection with its application of the alternative comparison methodology, is
not inconsistent with Article 2.4.2 of the AD Agreement.

8. Section IV.C responds to China’s “as applied” claims related to the USDOC’s application
of the alternative, average-to-transaction comparison methodology in an administrative review.
We demonstrate that the USDOC’s use of zeroing in connection with the application of the
alternative, average-to-transaction comparison methodology in the challenged administrative
review is not inconsistent with Article 9.3 of the AD Agreement or Article VI1:2 of the GATT
1994,

9. In section V, the United States addresses China claims concerning the so-called Single
Rate Presumption. The United States will explain that China has not demonstrated the existence
of any such unwritten measure establishing a norm of general and prospective application. .The
United States also demonstrates that Articles 6.10 and 9.2 of the AD Agreement permit an
investigating authority to treat different legal entities as a single producer or exporter.

10. In section VI, the United States demonstrates that China has failed to establish a breach
of Article 9.4 because it cannot show that the conditions in the second sentence of Article 6.10
are applicable. The plain text of Article 9.4 confirms it does not govern the rate assigned to
those companies that have been included in the examination.

11. In section VI, the United States responds to China’s claims concerning the use of Facts
Available. The United States demonstrates that China’s claims, both “as such” and “as applied”
are without merit. In particular, many of China’s arguments are directly refuted by the Appellate
Body findings in US — Hot-Rolled Carbon Steel (India), which was issued last December, well
after China initiated this dispute. As demonstrated below, China has failed to demonstrate that
USDOC’s use of facts available in assigning a rate to the China-government entity is a rule or
norm of general and prospective application that may be challenged on an *“as such” basis.
Further, China’s arguments rely on an erroneous interpretation of the obligations contained in

4 AD Agreement, Art. 2.4.2, second sentence.
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Avrticle 6.8 and Annex Il. USDOC’s determinations to apply facts available to the China-
government entity and its use of adverse inferences, in response to failures to respond to requests
for information, in selecting from the available facts on the record in a proceeding are fully
consistent with Article 6.8 and Annex I1.

12. Finally, in section V111, the United States explains why China’s claims with respect to
Article 6.1 are misplaced. USDOC properly notified companies within the China-government
entity of the information required, and provided opportunities for the companies within the
China-government entity to provide relevant information.

1. PROCEDURAL AND FACTUAL BACKGROUND

13.  On December 3, 2013, China requested consultations with the United States pursuant to
Avrticle 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes
(“DSU™), Article XXII of the General Agreement on Tariffs and Trade 1994 (“GATT 1994™),
and Article 17 of the AD Agreement with regard to certain antidumping measures allegedly
adopted by the USDOC.> The scope of this dispute is massive. China’s request for consultations
lists thirty-two separate antidumping determinations made by the USDOC.® China’s request
identifies dozens of aspects of those determinations that China claims are inconsistent with the
provisions of the AD Agreement “as applied.” In addition, China identifies dozens of measures
that allegedly are inconsistent with various provisions of the AD Agreement.

14, The United States and China held consultations on January 23, 2014, but were unable to
resolve the matter.

15. On February 13, 2014, China requested the establishment of a panel pursuant to Article 4
of the DSU, Article XXII of the GATT 1994, and Avrticle 17 of the AD Agreement.” Ata
meeting held on March 26, 2014, the WTO Dispute Settlement Body (“DSB”) established a
panel with the following terms of reference:

[tJo examine, in the light of the relevant provisions of the covered
agreements cited by the parties to the dispute, the matter referred to
the DSB by China in document WT/DS471/5 & Corr.1 and to make
such findings as will assist the DSB in making the recommendations
or in giving the rulings provided for in those agreements.®

5 Request for Consultations by China, WT/DS471/1, circulated December 16, 2013 (“Consultations
Request”).

6 Consultations Request, Annexes 1-5.

7 Request for the Establishment of a Panel by China, WT/DS471/5, circulated February 14, 2014 (“Panel
Request”).

8 Constitution of the Panel Established at the Request of China — Note by the Secretariat, United States —

Certain Methodologies and their Application to Anti-Dumping Proceedings Involving China, WT/DS471/6, para. 2
(August 29, 2014).
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16.  China’s first written submission identifies and summarizes the 32 USDOC antidumping
determinations that are at issue in this dispute.® Those determinations cover a wide range of
different products: certain coated paper suitable for high-quality print graphics using sheet-fed
presses (coated paper), certain oil country tubular goods (OCTG), high pressure steel cylinders
(steel cylinders), polyethylene terephthalate film, sheet, and strip (PET film), aluminum
extrusions, certain frozen and canned warmwater shrimp (shrimp), certain new pneumatic off—
the-road tires (tires), crystalline silicon photovoltaic cells, whether or not assembled into
modules (solar cells), diamond sawblades and parts thereof (sawblades), multilayered wood
flooring (flooring), narrow woven ribbons with woven selvedge (ribbons), polyethylene retail
carrier bags (bags), and wooden bedroom furniture (furniture).

17. The United States will not summarize here the contents of each of these thirty-two
different determinations. Rather, the relevant portions of specific determinations are discussed
below, in the context of the U.S. response to China’s specific legal claims.

I11.  RULES OF INTERPRETATION, STANDARD OF REVIEW, AND BURDEN OF
PROOF

18.  Article 3.2 of the DSU provides that the dispute settlement system of the WTO “serves to
preserve the rights and obligations of Members under the covered agreements, and to clarify the
existing provisions of those agreements in accordance with customary rules of interpretation of
public international law.” The Appellate Body has recognized that Article 31 of the Vienna
Convention on the Law of Treaties (“Vienna Convention”) reflects such customary rules.*
Article 31 of the Vienna Convention provides that “[a] treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and
in the light of its object and purpose.” A corollary of this customary rule of interpretation is that
an “interpretation must give meaning and effect to all the terms of the treaty.”*!

19. The applicable standard of review to be applied by WTO dispute settlement panels is that
provided in Article 11 of the DSU and, with regard to antidumping measures, Article 17.6 of the
AD Agreement. Article 11 of the DSU provides that:

9 See China’s First Written Submission, paras. 35-36 and Annex 1.
10 US - Gasoline (AB), p. 17.
u US — Gasoline (AB), p. 23.
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The function of panels is to assist the DSB in discharging its
responsibilities under this Understanding and the covered
agreements. Accordingly, a panel should make an objective
assessment of the matter before it, including an objective assessment
of the facts of the case and the applicability of and conformity with
the relevant covered agreements, and make such other findings as
will assist the DSB in making the recommendations or in giving the
rulings provided for in the covered agreements. Panels should
consult regularly with the parties to the dispute and give them
adequate opportunity to develop a mutually satisfactory solution.

20.  Article 17.6 of the AD Agreement provides that:

(i) in its assessment of the facts of the matter, the panel shall
determine whether the authorities’ establishment of the facts was
proper and whether their evaluation of those facts was unbiased and
objective. If the establishment of the facts was proper and the
evaluation was unbiased and objective, even though the panel might
have reached a different conclusion, the evaluation shall not be
overturned;

(ii) the panel shall interpret the relevant provisions of the Agreement
in accordance with customary rules of interpretation of public
international law. Where the panel finds that a relevant provision of
the Agreement admits of more than one permissible interpretation,
the panel shall find the authorities’ measure to be in conformity with
the Agreement if it rests upon one of those permissible
interpretations.

21. Per these standards, the Panel should “review whether the authorities have provided a
reasoned and adequate explanation as to (i) how the evidence on the record supported its factual
findings; and (ii) how those factual findings support the overall determination.”*? It is well-
established that the Panel must not conduct a de novo evidentiary review, but instead should
“pear in mind its role as reviewer of agency action” and not as “initial trier of fact.”** Indeed,
the Appellate Body has held that a panel breached Article 11 of the DSU where that panel went
beyond its role as reviewer and instead substituted its own assessment of the evidence and
judgment for that of the investigating authority.!* At the same time, however, this does not mean

12 China — Broiler Products, para. 7.4 (citing US — Countervailing Duty Investigation on DRAMS (AB), para.
186 and US — Lamb (AB), para. 103.).
13 US — Countervailing Duty Investigation on DRAMS (AB), para. 187-188 (emphasis in original)

14 US — Countervailing Duty Investigation on DRAMS (AB), para. 188-190.
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that the Panel “must simply accept the conclusions of the competent authorities.”® Examination
of the authority’s conclusions must be “in-depth” and “critical and searching.”*®

22.  Article 17.6 of the AD Agreement imposes “limiting obligations on a panel” in reviewing
an investigating authority’s establishment and evaluation of facts.)” The aim of Article 17.6 is
“to prevent a panel from ‘second-guessing’ a determination of a national authority when the
establishment of the facts is proper and the evaluation of those facts is unbiased and objective.”*®

23. Finally, it is a “generally-accepted canon of evidence” that “the burden of proof rests
upon the party, whether complaining or defending, who asserts the affirmative of a particular
claim or defence.”*® Accordingly, China, as the complaining party, bears the burden of
demonstrating that the U.S. antidumping measures within the Panel’s terms of reference are
inconsistent with a provision or provisions of the AD Agreement or the GATT 1994. China
must establish a prima facie case of inconsistency with a provision of a WTO covered agreement
before the United States, as the defending party, has the burden of showing consistency with that
provision.?

IV.  CHINA’S CLAIMS RELATED TO THE USDOC’S APPLICATION OF THE
ALTERNATIVE, AVERAGE-TO-TRANSACTION COMPARISON
METHODOLOGY SET FORTH IN THE SECOND SENTENCE OF ARTICLE
2.4.2 OF THE AD AGREEMENT ARE WITHOUT MERIT

A. Introduction

24.  This dispute presents novel questions of legal interpretation that have not previously been
considered by the Appellate Body or any WTO panel. No prior WTO dispute has involved a
Member’s application of the alternative comparison methodology set forth in the second
sentence of Article 2.4.2 of the AD Agreement.?t Accordingly, neither the Appellate Body nor
any panel has previously interpreted the terms of the second sentence of Article 2.4.2, or
determined whether an antidumping measure adopted by a Member is consistent with the terms
of that provision.

;,51) US — Cotton Yarn (AB), para. 69, note 42 (emphasis in original) (citing US — Lamb (AB), para. 106, note

16 E.g., China - Broiler Products, para. 7.5 (quoting US — Softwood Lumber VI (Article 21.5 — Canada) (AB),
para. 93).

o Thailand — H-Beams (AB), para. 114.

18 Thailand — H-Beams (AB), para. 117.

19 US — Wool Shirts and Blouses (AB), p. 14; see also China — Autos (US) (Panel), para. 7.6.

2 EC — Hormones (AB), para. 109 (citing US — Wool Shirts and Blouses (AB), pp. 14-16); see also China —

Broiler Products, para. 7.6.

A In US — Washing Machines (DS464), Korea advances claims under the second sentence of Article 2.4.2 of
the AD Agreement that are similar to the claims China advances in this dispute. As of the date of this submission,
the panel in US — Washing Machines has not circulated its report.
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25.  When and how a Member may utilize the methodology described in the second sentence
of Article 2.4.2 of the AD Agreement are questions of first impression for the Panel. Answering
these questions will require the Panel to undertake an interpretive analysis of the terms of the
second sentence of Article 2.4.2, which must be done in accordance with the customary rules of
interpretation. This will, inter alia, involve consideration of what is entailed in finding a “pattern
of export prices which differ significantly among different purchasers, regions or time periods”
and what constitutes a sufficient “explanation” of “why such differences cannot be taken into
account” by the average-to-average or transaction-to-transaction comparison methodologies.??

26.  Of course, there is also the question of the permissibility (and in the U.S. view, the

logical necessity) of using zeroing in connection with the application of the alternative
comparison methodology provided for in the second sentence of Article 2.4.2. The Appellate
Body has explained that it “has so far not ruled on the question of whether or not zeroing is
permissible under the comparison methodology in the second sentence of Article 2.4.2.7%

Hence, that is another interpretive question that the Panel will need to answer for itself in the first
instance.

27.  China asserts that the U.S. view that zeroing is permissible when applying the
exceptional, average-to-transaction comparison methodology pursuant to the second sentence of
Article 2.4.2 is “erroneous.”®* Despite China’s lengthy discussion of Appellate Body findings in
prior disputes,?® however, the present dispute is not about whether the United States has
complied with any earlier findings of the Appellate Body or other panels. The United States has
fully complied with all previous findings related to zeroing.?® Nor is this dispute about re-

2 AD Agreement, Article 2.4.2, second sentence.

3 US - Stainless Steel (Mexico) (AB), para. 127. See also US — Zeroing (Japan) (AB), paras. 135-136
(distinguishing the transaction-to-transaction and average-to-transaction comparison methodologies and declining to
further address whether zeroing is permitted under the second sentence of Article 2.4.2 when applying the average-
to-transaction comparison methodology: “We wish to emphasize, however, that our analysis of the second sentence
of Article 2.4.2 is confined to addressing the contextual arguments drawn by the Panel from that provision.”); US —
Softwood Lumber V (Article 21.5 — Canada) (AB), para. 98 (Noting that “there is considerable uncertainty regarding
how precisely the third methodology should be applied.”).

2 China’s First Written Submission, para. 57.
% See, e.¢., China’s First Written Submission, paras. 200-218.
% See Antidumping Proceedings: Calculation of the Weighted-Average Dumping Margin During an

Antidumping Investigation; Final Modification, 71 Fed. Reg. 77,722 (December 27, 2006) (Exhibit CHN-71);
Antidumping Proceedings: Calculation of the Weighted-Average Dumping Margins in Antidumping Investigations;
Antidumping Proceedings: Calculation of the Weighted-Average Dumping Margin and Assessment Rate in Certain
Antidumping Duty Proceedings; Final Modification, 77 Fed. Reg. 8,101 (February 14, 2012) (Exhibit CHN-25); see
also, e.g., Dispute Settlement Body, Minutes of Meeting Held in the Centre William Rappard on 22 February 2012,
WT/DSB/M/312, paras. 31-48 (May 22, 2012) (“Despite the fundamental disagreement of the United States with the
Appellate Body’s findings on ‘zeroing’, the United States welcomed the agreement to end this difficult and long-
standing dispute.” Id., para. 42. “The EU recognized that significant progress had been made and it hoped and
expected that the satisfactory completion of all steps under the roadmap would effectively bring the zeroing disputes
toanend.” Id., para. 43.). The panel in US — Shrimp Il (Viet Nam) recently confirmed that the United States has
implemented the “as such” findings against the use of zeroing in administrative reviews. See US — Shrimp 1l (Viet
Nam) (Panel), para. 7.51 (“To us, the fact that the USDOC has modified its calculation methodology and ceased to
apply the zeroing methodology in administrative reviews is a significant element to take into consideration because
it speaks directly to the question of the very existence of this methodology as a measure of general and prospective



United States — Certain Methodologies and their Application U.S. First Written Submission (Public)
to Anti-Dumping Proceedings Involving China (DS471) May 13, 2015 — Page 8

litigating previous interpretations of the AD Agreement. In this dispute, the United States does
not suggest, let alone argue, that the Panel depart from any prior interpretation of the AD
Agreement by the Appellate Body or any other panel.

28.  What this dispute is about, as it relates to the USDOC’s application of the alternative,
average-to-transaction comparison methodology in certain proceedings, is the correct
interpretation of the second sentence of Article 2.4.2 of the AD Agreement. That sentence, by its
express language, describes a particular set of circumstances in which it may be appropriate for
an investigating authority to employ the alternative, average-to-transaction comparison
methodology to, in the words of the Appellate Body, “unmask targeted dumping.”?’ Through its
“as applied” challenges in this dispute, China seeks nothing less than to read the second sentence
of Article 2.4.2 out of the AD Agreement. The Panel should not countenance China’s efforts in
this regard.

29. Rather, the Panel should, consistent with Articles 11 and 3.2 of the DSU, make an
objective assessment of the matter before it and apply the customary rules of interpretation of
public international law to ascertain the meaning of the second sentence of Article 2.4.2 of the
AD Agreement and assess whether the challenged U.S. measures are inconsistent with that and
other provisions of the covered agreements, as China claims. As demonstrated below, China’s
claims are without merit, and the measures challenged by China are not inconsistent with Article
2.4.2 of the AD Agreement or any of the provisions of the covered agreements.

B. China’s “As Applied” Claims Related to the Coated Paper, OCTG, and Steel
Cylinders Antidumping Investigations Are without Merit

1. Overview of Article 2.4.2 of the AD Agreement

30. China claims that the USDOC’s final determinations in the coated paper, OCTG, and
steel cylinders antidumping investigations are inconsistent with Article 2.4.2 of the AD
Agreement for a variety of reasons. In this section, the United States will address China’s “as
applied” claims related to Article 2.4.2.

31.  Aninterpretive analysis of the second sentence of Article 2.4.2 of the AD Agreement
must begin with the text of that provision. Article 2.4.2 of the AD Agreement, in its entirety,
provides that:

application. The Final Modification indicates that the USDOC decided to apply a modified methodology, except
where it determines that application of a different comparison method is more appropriate.”).

7 US - Zeroing (Japan) (AB), para. 135; see also EC — Bed Linen (AB), para. 62 (“This provision [Art. 2.4.2,
second sentence] allows Members, in structuring their anti-dumping investigations, to address three kinds of
‘targeted’ dumping, namely dumping that is targeted to certain purchasers, targeted to certain regions, or targeted to
certain time periods.”).
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Subject to the provisions governing fair comparison in paragraph 4,
the existence of margins of dumping during the investigation phase
shall normally be established on the basis of a comparison of a
weighted average normal value with a weighted average of prices of
all comparable export transactions or by a comparison of normal
value and export prices on a transaction-to-transaction basis. A
normal value established on a weighted average basis may be
compared to prices of individual export transactions if the
authorities find a pattern of export prices which differ significantly
among different purchasers, regions or time periods, and if an
explanation is provided as to why such differences cannot be taken
into account appropriately by the use of a weighted average-to-
weighted average or transaction-to-transaction comparison.

32.  Oniits face, Article 2.4.2 of the AD Agreement sets forth three comparison
methodologies by which an investigating authority may determine the “existence of margins of
dumping.” Per the first sentence, “normally,” an investigating authority “shall” do so *“on the
basis of a comparison of a weighted average normal value with a weighted average of prices of
all comparable export transactions or by a comparison of normal value and export prices on a
transaction-to-transaction basis.” More succinctly, the two normal comparison methodologies
available to an investigating authority are the average-to-average comparison methodology and
the transaction-to-transaction comparison methodology. The Appellate Body has observed that:

The first sentence of Article 2.4.2 sets out the two methodologies
that “shall normally” be used by investigating authorities to
establish “margins of dumping”. Although the transaction-to-
transaction and weighted average-to-weighted average comparison
methodologies are distinct, they fulfil the same function. They are
also equivalent in the sense that Article 2.4.2 does not establish a
hierarchy between the two. An investigating authority may choose
between the two depending on which is most suitable for the
particular investigation. Given that the two methodologies are
alternative means for establishing “margins of dumping” and that
there is no hierarchy between them, it would be illogical to interpret
the transaction-to-transaction comparison methodology in a manner
that would lead to results that are systematically different from those
obtained under the weighted average-to-weighted average
methodology.?

33.  The second sentence of Article 2.4.2 describes a third, alternative comparison
methodology, the average-to-transaction comparison methodology, which may be used only
when two conditions are met. First, an investigating authority must “find a pattern of export
prices which differ significantly among different purchasers, regions or time periods” and,
second, the investigating authority must provide an explanation “as to why such differences

2 US - Softwood Lumber V (Article 21.5 — Canada) (AB), para. 93.
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cannot be taken into account appropriately by the use of a weighted average-to-weighted average
or transaction-to-transaction comparison.”

34. The Appellate Body has observed that the “third methodology (weighted average-to-
transaction) . . . involves an asymmetrical comparison and may be used only in exceptional
circumstances.”?® As an exception to the two comparison methodologies that an investigating
authority must use “normally” — each of which, the Appellate Body has explained, logically
should not “lead to results that are systematically different”*° — the alternative, average-to-
transaction comparison methodology, by logical extension, should “lead to results that are
systematically different” when the conditions for its use have been met.

35.  Asnoted above, when and how a Member may utilize the alternative comparison
methodology described in the second sentence of Article 2.4.2 of the AD Agreement are two of
the principle questions before the Panel. So, with this overview of the structure of Article 2.4.2
in mind, the United States will turn to a discussion of each of the conditions set out in the second
sentence of Article 2.4.2 (i.e., when a Member may utilize the alternative comparison
methodology), as well as a discussion of the proper understanding of the application of the
alternative comparison methodology (i.e., how a Member may use it). In doing so, the United
States also will demonstrate that the USDOC’s application in the coated paper, OCTG, and steel
cylinders antidumping investigations of what it called a “targeted dumping” analysis, as well as
its use of zeroing in connection with the application of the alternative, average-to-transaction
comparison methodology, were not inconsistent with the requirements of Article 2.4.2, or any
other provision of the AD Agreement or the GATT 1994. Separately, in section IV.C, we
address China’s claims related to the USDOC’s application of the alternative, average-to-
transaction comparison methodology in the third administrative review of the antidumping order
on PET film from China.

2. The First Condition for Resorting to the Alternative Comparison
Methodology: The “Pattern Clause”

a. “A Pattern of Export Prices which Differ Significantly among
Different Purchasers, Regions or Time Periods” Is a Regular
and Intelligible Form or Sequence of Export Prices which Are
Unlike in an Important Manner or to a Significant Extent

36.  Aninterpretation of what we call the “pattern clause” in the second sentence of Article
2.4.2 of the AD Agreement, undertaken in accordance with the customary rules of interpretation
of public international law, requires an analysis of the ordinary meaning of the terms of the
“pattern clause” in their context and in light of the object and purpose of the AD Agreement.3!

% US - Softwood Lumber V (Article 21.5 — Canada) (AB), para. 86; see also, id., para. 97 (“[T]he
methodology in the second sentence of Article 2.4.2 is an exception.”); see also US — Zeroing (Japan) (AB), para.
131 (“The asymmetrical methodology in the second sentence is clearly an exception to the comparison
methodologies which are normally to be used.”).

30 US - Softwood Lumber V (Article 21.5 — Canada) (AB), para. 93.

s See Vienna Convention, Art. 31(1) (“A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose.”).
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Such an analysis demonstrates that the phrase “a pattern of export prices which differ
significantly among different purchasers, regions or time periods” means a regular and
intelligible form or sequence of export prices that are unlike in an important manner or to a
significant extent as between different purchasers, regions, or time periods.

37.  While Article 2.1 of the AD Agreement suggests that the term “export price” should be
understood “[f]or the purpose of [the AD] Agreement” as the “price of the product exported from
one country to another,”3 the remaining terms in the “pattern clause” of the second sentence of
Article 2.4.2 are not defined in the AD Agreement.

38.  The Appellate Body has explained that an ordinary meaning analysis “may start with the
dictionary definitions of the terms to be interpreted,” but the Appellate Body has cautioned that
“dictionaries, alone, are not necessarily capable of resolving complex questions of interpretation,
as they typically aim to catalogue all meanings of words—be those meanings common or rare,
universal or specialized.”® Rather, as the panel explained in US — Section 301 Trade Act:

For pragmatic reasons the normal usage ... is to start the
interpretation from the ordinary meaning of the “raw” text of the
relevant treaty provisions and then seek to construe it in its context
and in the light of the treaty’s object and purpose.®*

39.  The word “pattern,” for example, has a wide variety of dictionary definitions, including
noun and adjective forms, as well as numerous compound forms. Altogether, there are dozens of
entries in the dictionary for the word “pattern,” ranging, for example, from “a model, example, or
copy” and “an example or model to be imitated,” to “a quantity of material sufficient for making
a garment,” or “a regular or decorative arrangement,” or “the distribution of shot fired from a
gun.”%

40.  The most apt definition, though, as China appears to agree,*® is “a regular and intelligible
form or sequence discernible in certain actions or situations.”®” The Oxford English Dictionary,
from which all of the above definitions are drawn, notes that this definition is used
“[f]reg[uently] with of, as pattern of behaviour.” In the second sentence of Article 2.4.2, the
word “pattern” appears together with “of export prices . . .,” which is a contextual indication of
the proper ordinary meaning of the word “pattern” as it is used there. Thus, it would appear that
the term “pattern of export prices . . .” can be understood to mean a regular and intelligible form
or sequence discernible in export prices.

% In its first written submission, China does not suggest a different definition for the term “export price.”

3 US — Gambling (AB), para. 164 (citations omitted; emphasis in original).

34 US — Section 301 Trade Act, para. 7.22 (cited by the Appellate Body in US — Gambling (AB), note 191).
;50) See Definition of “pattern” from Oxford English Dictionary Online (http://www.oed.com) (Exhibit CHN-
36 China’s First Written Submission, para. 128.

s See Definition of “pattern” from Oxford English Dictionary Online (http://www.oed.com), definition 11

(Exhibit CHN-90).
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41. The relevant pattern at issue in the second sentence of Article 2.4.2 is that of export
prices “which differ significantly . . ..” The dictionary contains several definitions of the word
“differ.”3® The most appropriate definition, in the sense in which the term is used in the second
sentence of Article 2.4.2, appears to be “to have contrary or diverse bearings, tendencies, or
qualities; to be not the same; to be unlike, distinct, or various, in nature, form, or qualities, or in
some specified respect.”®® This is confirmed when the word “differ” is read together with the
word “among.”

42.  The preposition “among” is defined, inter alia, as “of relation between object and
objects”; “of the relation of a thing (or things) to the whole surrounding group or composite
substance”; “of the relation of anything in a local group to the other members of the group,
although these do not actually surround it; as of an individual to the other members of the same
community”; “of the relation of a thing to others in the same nominal or logical group: In the
number or class of”; and “esp. of things distinguished in kind from the rest of the group:
Preeminent among, as distinguished from, in comparison with, above the others.” *° The
preposition “among” thus references a relationship between one thing, for example, a purchaser,
region, or time period, and other similar things of the same type, e.g., other purchasers, regions,
or time periods.

43.  Thus, when the second sentence of Article 2.4.2 refers to “exports prices which differ
significantly among different purchasers, regions, or time periods,” this suggests the need for a
comparison, for example, of export prices to one purchaser with export prices to another
purchaser or purchasers to ascertain whether the export prices to the former are not the same, or
are unlike, or are distinct from the export prices to the latter in some respect.**

44, The word “differ” in the second sentence of Article 2.4.2 is modified by the word
“significantly.” Thus, not only must there be a pattern of export prices that “differ” among
purchasers, regions, or time periods, the export prices must differ “significantly.” The word
“significantly,” when used as an adverb, as it is in the “pattern clause,” is defined as “in a
significant manner; esp. so as to convey a particular meaning; expressively, meaningfully”;

38 See Definition of “differ” from Oxford English Dictionary Online (http://www.0ed.com) (Exhibit USA-1).

3% See Definition of “differ” from Oxford English Dictionary Online (http://www.0ed.com) (Exhibit USA-1).
The word “differ” is also defined as “to put apart or separate from each other in qualities.” Along with being
described as “now unusual” in the dictionary, the term is also a transitive verb, suggesting action, while the
definition above is that of an intransitive verb. Thus, this definition seems less apt. Also, it is unlikely that a
definition related to “heraldry” is appropriate; nor does a definition relating to holding different opinions or being in
disagreement (in that same sense) appear suitable.

40 See Definition of “among” from Oxford English Dictionary Online (http://www.oed.com) (Exhibit USA-2).

4 We refer in this sentence only to an analysis of purchasers for the sake of clarity. There does not appear to

be any disagreement between the parties that the appropriate comparison is between the export prices to one
purchaser and the export prices to another purchaser or purchasers, or between the export prices to one region and
the export prices to another region or regions, or between the export prices in one time period and the export prices
in another time period or time periods. No party appears to suggest that the second sentence of Article 2.4.2 calls
for a comparison, for example, of export prices to a purchaser with export prices to a region.
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“importantly, notably”; or “to a significant degree or extent; so as to make a noticeable
difference; substantially, considerably.”*?

45, China, in its first written submission, suggests that “[t]he term ‘significant’, from which
the term *significantly’ is derived, is defined as ‘having or conveying meaning.’”*® However,
another definition of “significant” is “[s]ufficiently great or important to be worthy of attention;
noteworthy; consequential, influential.”** This latter definition of the word “significant” is in
accord with a definition of that term that has been accepted by the Appellate Body, which
observed that “[t]he term “significant’ has been understood by the Appellate Body as ‘something
that can be characterized as important, notable, or consequential.””*

46.  Viewed together, the terms of the “pattern clause” of the second sentence of Article 2.4.2
of the AD Agreement provide that, in order for an investigating authority to use the alternative,
average-to-transaction comparison methodology in an investigation, the investigating authority
first must find a regular and intelligible form or sequence of export prices, which are unlike in an
important or notable manner, or to a significant extent, as between different purchasers, regions,
or time periods.

47.  Additionally, we note, as context, that the “pattern clause” appears in the second sentence
of Article 2.4.2 of the AD Agreement and is a condition for resorting to the “exceptional*
average-to-transaction comparison methodology, which is an alternative to the comparison
methodologies that investigating authorities “normally”*” are to use. Logically, one would
expect that the conditions for resorting to the “exceptional” alternative methodology “normally”
would not be met. Accordingly, an investigating authority examining whether a “pattern of
export prices which differ significantly” exists should employ rigorous analytical methodologies
and view the data holistically to ascertain whether a pattern of differences in export prices exists,
and whether the export price differences among different purchasers, regions, or time periods are
significant.

48. Finally, the United States observes that the interpretation of the “pattern clause” set forth
above is consistent with and supports the object and purpose of the AD Agreement. While the
AD Agreement “does not contain a preamble or an explicit indication of its object and
purpose,”® guidance can be found in Article VI:1 of the GATT 1994, in which Members have
recognized that injurious dumping “is to be condemned.” Of course, the AD Agreement also

42 See Definition of “significantly” from Oxford English Dictionary Online (http://www.oed.com) (Exhibit
CHN-91).

43 China’s First Written Submission, para. 138.

44 See Definition of “significant” from Oxford English Dictionary Online (http://www.oed.com) (Exhibit
CHN-92).

o US — Large Civil Aircraft (Second Complaint) (AB), para. 1272 (citing US — Upland Cotton (AB), para.
426).

46 See US - Softwood Lumber V (Article 21.5 — Canada) (AB), paras. 86, 97; US — Zeroing (Japan) (AB),
para. 131.

4 AD Agreement, Art. 2.4.2, first sentence.

48 US - Softwood Lumber V (Article 21.5 — Canada) (AB), para. 118.
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provides detailed rules governing the application of antidumping measures, including procedural
safeguards for interested parties and substantive rules on the calculation of dumping margins.
The AD Agreement thus appears to be aimed at providing a balanced set of rights and
obligations regarding the use of antidumping measures.

49. The second sentence of Article 2.4.2 of the AD Agreement provides Members a means to
“unmask targeted dumping”® in “exceptional”® situations. Interpreting the “pattern clause” as
discussed above —i.e., as requiring an investigating authority to undertake a rigorous, holistic
examination of the data in order to find a regular and intelligible form or sequence of export
prices that are unlike in an important manner or to a significant extent as between different
purchasers, regions, or time periods — serves the aim of the second sentence of Article 2.4.2 and
is consistent with the overall balance of rights and obligations struck in the AD Agreement.

50.  Asdiscussed below, in the coated paper, OCTG, and steel cylinders antidumping
investigations, in which it applied what China terms a “targeted dumping” analysis, the USDOC
has not acted inconsistently with the “pattern clause” of the second sentence of Article 2.4.2 of
the AD Agreement.

b. China’s Arguments about the Meaning of the “Pattern Clause”
Are without Merit

51. Before turning to a discussion of the USDOC’s application of the “pattern clause” in the
coated paper, OCTG, and steel cylinders antidumping investigations, we first respond to certain
arguments China raises in its first written submission concerning the interpretation of the terms
of the “pattern clause.” In its first written submission, China “acknowledges that an
investigating authority is not bound by [the] Anti-Dumping Agreement to structure [its] enquiry
into the existence of a relevant pricing pattern in any specific manner.”>! Despite this
acknowledgement, though, China proposes a narrow interpretation of the “pattern clause” that
would impose rigid, specific requirements on an investigating authority’s assessment of the
existence of a pattern of export prices which differ significantly. As explained below, however,
such requirements are not supported by the text of the second sentence of Article 2.4.2 of the AD
Agreement.

I The “Pattern Clause” Does Not Require Investigating
Authorities To Distinguish Observations that Are Part
of the “Pattern” from Observations that Are Not Part
of the “Pattern”

52.  Asnoted above, China and the United States appear to agree on the most apt dictionary
definition of the word “pattern,” in the context of the “pattern clause” in the second sentence of

4 US - Zeroing (Japan) (AB), para. 135; see also EC — Bed Linen (AB), para. 62.
50 See US - Softwood Lumber V (Article 21.5 — Canada) (AB), paras. 86, 97; US — Zeroing (Japan) (AB),
para. 131.

51 China’s First Written Submission, para. 154.
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Article 2.4.2.52 Thus, the parties agree that a “pattern” is “[a] regular and intelligible form or
sequence discernible in certain actions or situations.”®® The United States does not agree,
however, with China’s further elaboration of this definition.

53. In particular, China suggests that one of the “key characteristics” of a pattern is that “the
observations comprising the pattern may be discerned — that is, distinguished — from that which
is not part of the pattern.” China further suggests that “[r]ead in the context of Article 2.4.2,
second sentence, the relevant “pattern’ is constituted by a subset of an exporter’s “‘export prices’
for a particular product.”® Later, China suggests that the wording “... which differ ...” “by its
plain terms, requires that a ‘differ{ence}” must exist between the export prices making up the
‘pattern’ and those falling outside the “pattern.””*® These are mere assertions for which China
offers no explanation, and China’s assertions lack any foundation in the text of the second
sentence of Article 2.4.2 or in logic.

54. The second sentence of Article 2.4.2 of the AD Agreement requires an investigating
authority to find “a pattern ... among different purchasers, regions or time periods.”’ On its
face, this text contemplates a pattern of export prices that would transcend multiple purchasers,
regions, or time periods. China’s suggestion that the “pattern” comprises the export prices to the
“target,” while the export prices to other purchasers, regions, or time periods are not part of the
“pattern,” is at odds with the plain meaning of the text.

55. Furthermore, the relevant “pattern” within the meaning of the second sentence of Article
2.4.2 is “a pattern of export prices which differ significantly among different purchasers, regions,
or time periods.”® Such a “pattern” necessarily includes both lower and higher export prices
that “differ significantly” from each other. An export price cannot “differ significantly” on its
own. Given that “difference” is a comparative or relative concept, for something to be different,
it must differ from something else. Thus, lower export prices, which likely do not differ
significantly from one another, cannot form a “pattern of export prices which differ
significantly” without reference to the higher export prices from which they differ significantly.

56. Logically, an investigating authority might examine all of an exporter’s export sales in
search of “a pattern,” and likely may find that “a pattern” exists which consists of all of the
exporter’s export sales, including lower export prices to certain purchasers, regions, or time
periods and higher export prices to other purchasers, regions, or time periods. This is one kind of
“pattern” that an investigating authority might find, and it is entirely consistent with the terms
and the logic of the second sentence of Article 2.4.2 of the AD Agreement. China’s narrow

52 See China’s First Written Submission, para. 128.

58 China’s First Written Submission, para. 128 (citing the dictionary entry provided in Exhibit CHN-90).
4 China’s First Written Submission, para. 128 (emphasis in original).

55 China’s First Written Submission, para. 129 (emphasis in original).

56 China’s First Written Submission, para. 136.

57 Emphasis added.

58 Emphasis added.
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notion of a “pattern,” on the other hand, is inconsistent with both the terms and the logic of that
provision.

ii. The “Pattern Clause” Does Not Require Investigating
Authorities To Analyze Export Sales on an Individual
Basis

57.  China argues that, “in order to identify a meaningful pattern, the investigating authority
must assess such a pattern by observing the prices of individual export sales transactions.”>°
China further contends that “[a]t least two textual elements reveal that the assessment of whether
there is a pattern must focus on the export prices manifested in individual export transactions.”
China is incorrect on several grounds.

58. Contrary to China’s arguments, the text of the second sentence of Article 2.4.2 of the AD
Agreement actually supports the opposite proposition. China emphasizes that the second
sentence of Article 2.4.2 “contemplates that, if a relevant pricing pattern is identified, an average
normal value may be compared with the “prices of individual export transactions’.”®* Yet, later
in the same sentence, the investigating authority is tasked with finding “a pattern of export
prices,” not a pattern of individual export prices. The presence of the term “individual” as a
modifier of “export transactions” and the absence of the same term — or any modifier at all — in
connection with “export prices” in the same sentence is a compelling basis to conclude that
Article 2.4.2 does not require that the pattern be based on individual export prices. Nothing in
the text of the second sentence of Article 2.4.2 prohibits the use of weighted averages in
connection with an investigating authority’s analysis of a “pattern” within the meaning of the
“pattern clause.”

59.  Chinais also incorrect to suggest that the use of weighted averages would lead an
investigating authority to “overlook the individual prices.”®? When the USDOC undertook
analyses pursuant to the “pattern clause” in the coated paper, OCTG, and steel cylinders
antidumping investigations, it took into account all of the export prices for U.S. sales reported by
each exporter during the period of investigation. As explained in more detail below, the USDOC
applied what we refer to as the Nails test in those investigations. The Nails test involves
calculating a standard deviation of the weighted-average export prices to each purchaser, region,
or time period during the period of investigation based on the variance between each of those
weighted-average export prices.®

60.  The standard deviation measures the extent of the differences within a set of numbers.
Calculating the standard deviation enables the USDOC to determine what a “normal” range of
weighted-average export prices is for the period of investigation, and whether certain weighted-
average export prices are lower than that norm. As indicated above, the set of numbers (i.e., the

59 China’s First Written Submission, para. 132.
60 China’s First Written Submission, para. 130.
6l China’s First Written Submission, para. 131.
62 China’s First Written Submission, para. 133.

63 The sales are weighted by quantity.
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weighted-average export prices) that the USDOC considered included all of the individual export
prices for U.S. sales during the period of investigation. The USDOC calculated the weighted-
average export prices and the standard deviation on a model-specific basis, i.e., by “CONNUM.”
A CONNUM is based upon the product’s physical characteristics.

61. China’s argument that an investigating authority’s analysis of a “pattern” “must” focus on
individual export transactions,®* as well as China’s unsupported assertion that “[iJndividual
export prices are [the] best basis upon which to identify a pattern among export prices,”®® appear
to stem from China’s mistaken belief that the second sentence of Article 2.4.2 requires
investigating authorities to apply particular statistical analyses when examining whether a
“pattern” exists within the meaning of the “pattern clause.” The next section discusses why
China is incorrect.

iii. The “Pattern Clause” Does Not Require Investigating
Authorities To Utilize any Particular Type of Statistical

Analysis

62. In discussing the ordinary meaning of the term “significantly,” China draws on dictionary
definitions of the term “significant,” including “with regard to the term’s meaning in statistics.”®
Citing a dictionary entry for the word “significant,” China proposes that the term means, among
other things, “of an observed or calculated result: having a low probability of occurrence if the
null hypothesis is true.”®” China appears to reason from this definition that, with respect to the
“[gqJuantitative dimension of ‘significant’ price difference,” “[t]here must be a high level of
confidence that the prices indeed differ in a significant way; or put differently, there must be a
low probability that there is no distinct “pattern’ in the data.”®® On the basis of this proposed
ordinary meaning of the term “significantly,” China mounts an argument that the USDOC
“failed properly to identify as ‘significant’, in a quantitative, statistical sense, the differences
among export prices that it found to be a part of a relevant pricing pattern.”%®

63.  We respond to China’s statistical arguments more fully below in section IV.B.2.i.aa.
However, we note, as a threshold matter, that the premise of China’s arguments is flawed. The
term “significantly” in the second sentence of Article 2.4.2 of the AD Agreement does not
require investigating authorities to utilize the particular statistical techniques China that discusses
when examining export prices to determine whether there exists “a pattern of export prices which
differ significantly among different purchasers, regions or time periods.” China’s suggestion that
the meaning of the word “significant” in statistics informs the analysis of its ordinary meaning as
it used in the second sentence of Article 2.4.2 is misguided.

64 China’s First Written Submission, para. 130.
85 China’s First Written Submission, para. 134.
66 China’s First Written Submission, para. 138.
67 China’s First Written Submission, para. 138.
68 China’s First Written Submission, para. 139.

69 China’s First Written Submission, para. 219 et seq.
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64.  The Appellate Body has warned that “dictionaries, alone, are not necessarily capable of
resolving complex questions of interpretation, as they typically aim to catalogue all meanings of
words—be those meanings common or rare, universal or specialized.”’® The definition of
“significant” on which China relies would appear to be just such a “specialized” definition.
Indeed, in contrast to entries presenting general definitions, the entry to which China draws the
Panel’s attention is preceded by the word “Statistics,” which denotes the specialized nature of the
definition that follows.”* Additionally, the entry notes “More fully statistically significant,”’2
suggesting that when the word “significant” is being used in a statistical sense, for clarity it
should be modified by the word “statistically.” The term “significantly” in the second sentence
of Article 2.4.2 is not modified by the word “statistically,” or at all, and thus should not be read
as conveying this specialized statistical meaning of the word “significant.”

65. Furthermore, while the term “statistically” is not used in the second sentence of Article
2.4.2, it is used elsewhere in the AD Agreement. Article 6.10 of the AD Agreement, for
instance, provides that, where it would be impracticable to determine individual margins of
dumping for all exporters or producers, the investigating authority may, inter alia, limit its
examination “by using samples which are statistically valid.””® In addition, footnote 13 of the
AD Agreement provides that, when determining industry support in the case of a fragmented
industry involving an exceptionally large number of producers, investigating authorities may use
“statistically valid sampling techniques.””* The presence of the term “statistically” in these other
provisions of the AD Agreement and the absence of that or any similar term in the second
sentence of Article 2.4.2 of the AD Agreement is strong contextual support for the conclusion
that the term “significantly” in the “pattern clause” does not mean that an investigating authority
is required utilize the kind of complex statistical methodology for which China argues.

66.  There are any number of ways that an investigating authority might examine export
prices and identify a “pattern” within the meaning of the “pattern clause” of the second sentence
of Article 2.4.2 of the AD Agreement. Nothing in the second sentence of Article 2.4.2 compels
an investigating authority to undertake the particular statistical analysis discussed by China, even
if the investigating authority chooses to utilize certain statistical tools. China’s arguments in this
regard lack merit, among other reasons, because they are founded on a flawed understanding of
the ordinary meaning of the term “significantly.”

iv. The “Pattern Clause” Does Not Require Investigating
Authorities To Examine Why Export Prices Are
Different

67.  China argues that there is a “[g]ualitative dimension of ‘significant’ price differences”
and that the definitions of the term “significantly” on which it relies “suggest that, in assessing

n US — Gambling (AB), para. 164 (citations omitted; emphasis in original).

n See Definition of “significant” from Oxford English Dictionary Online (http://www.oed.com), entry 5, p. 4
(Exhibit CHN-92).

2 Emphasis in original.

& Emphasis added.

" Emphasis added.
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whether export prices “differ significantly’ in a qualitative sense, it is appropriate to consider
whether quantitative differences in prices reflect factors unconnected with targeted dumping,
particularly where variations in price reflect normal or regular dynamics of the relevant product
market.”” China further contends that “quantitative differences that are clearly unconnected
with targeted dumping are unlikely to be ‘significant{}’ in the sense of Article 2.4.2.”"® China’s
arguments are without merit.

68. The thrust of China’s argument is that “export prices which differ significantly” under
Article 2.4.2 can only exist for a particular reason. Indeed, China emphasizes that “[o]nly
through understanding the ‘why’ could USDOC determine whether prices ... ‘differ{ed}
significantly.”””” The United States disagrees, because there is no support in the text of the AD
Agreement for this proposition.

69.  The United States agrees with China, as the Appellate Body has suggested, that the term
“significant” “can have both quantitative and qualitative dimensions.”’® China is incorrect,
however, when it contends that “[t]he mere fact that there is a large quantitative difference
between export prices does not, without consideration of the qualitative dimension, mean the
difference is ‘significant.””’® China’s understanding, ironically, would read the quantitative
dimension out of the term “significantly,” necessitating an exclusive focus on China’s
understanding of the qualitative dimension. This would be inconsistent with the ordinary
meaning of the term “significantly” in its context, and also with the Appellate Body’s guidance
regarding the meaning of the term “significant.”

70. In US — Large Civil Aircraft (Second Complaint), the Appellate Body considered whether
lost sales could be considered “significant” within the meaning of Article 6.3(c) of the SCM
Agreement. It was there that the Appellate Body observed that the term “significant” can be
understood as “something that can be characterized as important, notable or consequential.”
The Appellate Body further observed that “an assessment of whether a lost sale is significant can
have both quantitative and qualitative dimensions.”®? The Appellate Body found that:

[A]s we have noted above, these campaigns were highly price-
competitive, not only because of the direct consequence for LCA
manufacturers in terms of revenue and production effects associated
with the sale of multiple LCA, but also because of the strategic
importance of securing a sale from a particular customer. For these

® China’s First Written Submission, para. 140 (emphasis added).

6 China’s First Written Submission, para. 148.

" China’s First Written Submission, para. 255.

. US - Large Civil Aircraft (Second Complaint) (AB), para. 1272 (emphasis added).

& China’s First Written Submission, para. 140.

8 See US — Large Civil Aircraft (Second Complaint) (AB), para. 1272.

8126) US — Large Civil Aircraft (Second Complaint) (AB), para. 1272 (citing US — Upland Cotton (AB), para.
426).

8 US - Large Civil Aircraft (Second Complaint) (AB), para. 1272.
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reasons, we consider that these lost sales campaigns are significant
within the meaning of Article 6.3(c) of the SCM Agreement.®

71.  What the Appellate Body was suggesting in this passage from US — Large Civil Aircraft
(Second Complaint) is that lost sales might be considered “significant” if there is a high number
of lost sales, but equally might be considered “significant” where there is a lower number of lost
sales, but the sales are of particular importance.

72.  The same may be true when applying the “pattern clause” in the second sentence of
Article 2.4.2 of the AD Agreement. If the difference between export prices to different
purchasers, regions, or time periods is numerically large, that would justify finding that they are
“significant” within the meaning of the second sentence of Article 2.4.2. Alternatively, if the
difference between export prices is smaller, but price competition in the particular industry is
such that even small price differences are important, that might also justify finding that the
difference is “significant,” in a qualitative sense. In this way, the term “significantly” in the
“pattern clause” can have both quantitative and qualitative dimensions.

73. That, however, is not the way that China attempts to use the qualitative dimension of the
term “significantly” in support of its position. China argues that, because of the qualitative
nature of the term “significantly,” an investigating authority is obligated to separately consider
whether observed export price differences “could be explained by reasons other than targeted
dumping.”® China’s proposed interpretation is at odds with the text and context of the “pattern
clause.” What must be identified is “a pattern of export prices which differ significantly.” Thus,
a qualitative analysis, to the extent that the particular facts suggest that such an analysis is
relevant, would be employed to assess how the export prices differ from each other. That is, do
the export prices differ in a way that qualitatively is notable or important, and thus is
“significant”? Under China’s notion of a qualitative analysis, the investigating authority would
conduct a separate examination of why the export prices are different.

74, Indeed, China criticizes the USDOC for not considering whether there were commercial
reasons or market explanations, such as “discounting,” “seasonality,” or “inflation,” or other
exogenous factors for the pattern of export prices identified.®> Even though none of the
challenged investigations involved “seasonality,” such as might be encountered with an
agricultural product, China, in asserting its “as applied” claims, contends that, in any analysis
under Article 2.4.2, seasonality must be examined. According to China, the “pattern clause” is
not meant to capture purely commercial conditions or market fluctuations.

75.  Such questions, however, all go to why differences may exist between export prices.
Answering them would not provide information about how the export prices are different, and
whether the observed differences are “significant.” Thus, such questions are not germane to an

8 US - Large Civil Aircraft (Second Complaint) (AB), para. 1272.
84 China’s First Written Submission, para. 248.
8 See China’s First Written Submission, paras. 140-143, 247-255.
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application of the “pattern clause,” which is a condition for using the alternative comparison
methodology to “unmask targeted dumping.”’%®

76. China emphasizes that:

USDOC’s application, in the three challenged determinations, of its
Pattern and Price Gap Tests did not consider any qualitative factors
in determining whether prices to the [alleged target] should be
considered “low” relative to any other prices charged by the exporter
under investigation. Instead of considering what price variations
might be normal within an industry or over time, USDOC
mechanically applied the one-standard-deviation threshold, its 33-
percent threshold, the gap comparison test and its further 5-percent
threshold. USDOC did not provide the slightest explanation as to
why prices passing its various thresholds could not arise from
market dynamics undistorted by “targeted dumping”.8’

77. China further argues that:

In order properly to reach an affirmative finding, USDOC would
need to show that observed price differences, although not
statistically significant, must be attributed significance due to the
fact that they could not be explained by normal market dynamics,
but instead indicated pricing that was “targeted” by the exporter to
particular customers, regions or time periods.

78.  China confuses the “pattern of export prices which differ significantly,” which is
described in the text of the “pattern clause” in the second sentence of Article 2.4.2, with the
intention of an exporter to “target” its dumping and “mask” that dumping. As written, the
“pattern clause” is passive and not active, such that the investigating authority is charged with
finding whether a pattern of export prices exists, not with searching for the reason or intent
behind an exporter’s pricing behavior, or examining whether that exporter has intentionally
patterned its export prices to “target” and “mask” dumping. Nothing in Article 2.4.2 or any other
provision of the AD Agreement supports China’s proposed notion that significant price
differences — or dumping for that matter — must be found to be the result of some “guilty” intent
or motivation. These concepts simply are foreign to the AD Agreement, and reading into the
“pattern clause” an obligation that an investigating authority must examine an exporter’s intent
would be inconsistent with the customary rules of interpretation of public international law.

79.  Additionally, China’s reasoning is unsound. China asserts that “quantitative differences
that are clearly unconnected with “targeted dumping” are unlikely to be ‘significant{}’ in the

8 US - Zeroing (Japan) (AB), para. 135; see also EC — Bed Linen (AB), para. 62.
87 China’s First Written Submission, para. 249.

8 China’s First Written Submission, para. 250.
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sense of Article 2.4.2.78° However, lower-priced export sales, if they are below normal value,
still constitute evidence that would support an affirmative finding of dumping, regardless of the
intention of the exporter. That dumping may still be injurious to the domestic industry, again,
regardless of the intention or motivation behind the exporter’s pricing behavior. The “reason”
for the low export prices changes nothing.

80. Finally, China notes, correctly, that Article 2.4.2 of the AD Agreement is “subject to the
provision governing fair comparison in Article 2.4” and that the comparison of normal value and
export price “shall be made “in respect of sales made at as nearly as possible the same time’.”%
China suggests that it “finds support” for its proposed interpretation in this language.®® In this
regard, China is incorrect.

81.  Article 2.4 of the AD Agreement provides that “a fair comparison shall be made between
the export price and the normal value.” In other words, Article 2.4 establishes certain rules for
making a comparison between export price and normal value under any of three comparison
methodologies described in Article 2.4.2 — average-to-average, transaction-to-transaction, and
average-to-transaction. However, Article 2.4 does address how an investigating authority is to
determine the existence of a “pattern of export prices which differ significantly”” within the
meaning of the second sentence of Article 2.4.2. Such a determination would not involve
comparing export price to normal value. Rather, the inquiry under the second sentence of
Article 2.4.2 involves examining only whether export prices differ significantly among different
purchasers, regions, or time periods.

82. It is to be expected that an investigating authority may need to compare the export price
paid during one time period with the export price paid during another time period, particularly if
the investigating authority is assessing whether export prices differ significantly among different
time periods, pursuant to the terms of the second sentence of Article 2.4.2 of the AD Agreement.
Of course, once the investigating authority determines which of the three comparison
methodologies provided in Article 2.4.2 it will use to determine the existence of margins of
dumping, the comparison between the export price and normal value, regardless of the
comparison methodology used, would “be made at the same level of trade, normally at the ex-
factory level, and in respect of sales made at as nearly as possible the same time,” consistent with
the requirements of Article 2.4 of the AD Agreement.®?

83. For the reasons given above, China’s arguments relating to the interpretation of the
“pattern clause” of the second sentence of Article 2.4.2 of the AD Agreement are without merit.

8 China’s First Written Submission, para. 148.
% China’s First Written Submission, para. 144.
o China’s First Written Submission, para. 144.

92 AD Agreement, Art. 2.4,
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C. The USDOC’s Applications of the “Pattern Clause” in the
Coated Paper, OCTG, and Steel Cylinders Antidumping
Investigations Are Not Inconsistent with the Second Sentence of
Article 2.4.2 of the AD Agreement

84. In each of the challenged investigations, the USDOC applied a two-part test to determine
whether a pattern of export prices which differ significantly among different purchasers, regions,
or time periods existed based on the domestic industry’s allegation that certain purchasers,
regions, or time periods had been “targeted.” The test that the USDOC applied was developed in
the context of antidumping duty investigations of steel nails from China and the United Arab
Emirates,® and we refer to it as the Nails test.®* In applying the Nails test, the USDOC used
analytically sound methods that relied upon objective criteria and verified factual information
submitted by respondents. The USDOC described the analyses that it applied in its
determinations and associated memoranda.®

i. Explanation of the Nails Test

85.  Atthe time of the challenged antidumping investigations, the USDOC required an
allegation of “targeted dumping”®® by a member of the domestic industry before the USDOC
would examine whether there exists a pattern of export prices which differ significantly among
different purchasers, regions, or time periods. In the each of the challenged investigations, the

9 See Antidumping Duty Investigations of Certain Steel Nails from the Peoples Republic of China (PRC) and
the United Arab Emirate (UAE), Post-Preliminary Determinations on Targeted Dumping, at 8 (April 21, 2008)
(Exhibit CHN-67). See also Certain Steel Nails from the People’s Republic of China: Final Determination of Sales
at Less Than Fair Value and Partial Affirmative Determination of Critical Circumstances, 73 Fed. Reg. 33,977
(June 16, 2008) (Exhibit CHN-74), and accompanying issues and decision memorandum (excerpted) (Exhibit CHN-
78).

% In its first written submission, China also refers to the test the USDOC applied as the Nails test. However,
we note China’s suggestion that it uses “different nomenclature” or “labels” to describe the elements of the Nails
test, purportedly to enhance accuracy. See China’s First Written Submission, at n. 109. China does not further
elaborate, nor does it provide any concordance between the labels it uses and the language the USDOC actually used
in its determinations and associated memoranda. The United States does not agree that using different (and in this
case undefined and unexplained) nomenclature enhances accuracy. To the contrary, doing so likely will lead to
confusion. In any event, the best evidence of the analyses undertaken by the USDOC are the determinations and
associated memoranda that the USDOC issued in the challenged investigations.

% See Coated Paper Ol Final 1&D Memo, Comment 4 (Exhibit CHN-64); Less-Than-Fair-Value
Investigation on Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Presses from the
People’s Republic of China: Targeted Dumping Analysis of Mandatory Respondents- Final Determination, at 2-3
(September 20, 2010) (“Coated Paper Ol Final Targeted Dumping Memo™) (Exhibit CHN-3) (BCI); Issues and
Decision Memorandum for the Antidumping Duty Investigation of Certain Oil Country Tubular Goods from the
People’s Republic of China, at Comment 2 (“OCTG Ol Final 1&D Memo”) (Exhibit CHN-77); Less-Than-Fair-
Value Investigation on Qil Country Tubular Goods from Peoples Republic of China: Targeted Dumping - Jiangsu
Changbao Steel Tube Co., Ltd. and Jiangsu Changbao Precision Steel Tube Co., Ltd. (collectively, "Changbao™)
and Tianjin Pipe (Group) Co. ("TPCQ"), at 5-6 (March 2, 2010) (“OCTG Ol Targeted Dumping Memo”) (Exhibit
CHN-80); Steel Cylinders Ol Final 1&D Memo, at 22-24 (Exhibit CHN-66).

% The phrase “targeted dumping” is a short-hand means of referring to the textual requirements of the second
sentence of Article 2.4.2 of the AD Agreement. Of course, the terms of the AD Agreement itself establish the
obligations to which Members have agreed, and those terms must be interpreted by applying the customary rules of
interpretation of public international law.
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domestic industry alleged that one or more respondents had “targeted” certain purchasers,
regions, or time periods in the export market (i.e., the U.S. market), and put forth evidence to
support its claims®’

86.  Applying the Nails test, the USDOC examined whether export prices to the allegedly
“targeted” purchasers, regions, or time periods were at significantly different (i.e., lower) levels
than the export prices to other purchasers, regions, or time periods, based on the domestic
industry’s allegation of which purchasers, regions, or time periods had been “targeted.” In other
words, the USDOC applied the Nails test only to the purchasers, regions, or time periods that
were specified in the allegation from the domestic industry, and did not test whether the export
sales to other purchasers, regions, or time periods also may have been “targeted.”®®

87. The Nails test that the USDOC applied in the challenged antidumping investigations
consisted of two distinct steps: the “standard deviation test” and the “gap test,” both of which
are described below.

88.  We note that, in its first written submission, China recognizes the role of “intermediate”
comparisons when calculating the margin of dumping for an exporter.®® Similar to comparing
export prices to normal value, when comparing export prices to determine whether they differ
significantly among different purchasers, regions, or time periods, it may be necessary for an
investigating authority to make “intermediate” comparisons of export prices on a “sub-product”
level (i.e., “CONNUM-specific” or “model-specific”) to ensure that apparent price variations are
not attributable to differences in physical characteristics among different product types. The
USDOC relied on CONNUMs in its application of the Nails test in the challenged antidumping
investigations.1®

o7 See Certain Coated Paper Suitable for High-Quality Print Graphics Using Sheet-Fed Presses From the
People’s Republic of China: Notice of Preliminary Determination of Sales at Less Than Fair Value and
Postponement of Final Determination, 75 Fed. Reg. 248,92, 24,897 (May 6, 2010) (“Coated Paper Ol Preliminary
Determination”) (Exhibit CHN-63); Certain Qil Country Tubular Goods from the People’s Republic of China:
Notice of Preliminary Determination of Sales at Less Than Fair Value, Affirmative Preliminary Determination of
Critical Circumstances and Postponement of Final Determination, 74 Fed. Reg. 59,117, 59,118 (November 17,
2009) (“OCTG Ol Preliminary Determination”) (Exhibit CHN-62); High Pressure Steel Cylinders From the
People’s Republic of China: Preliminary Determination of Sales at Less Than Fair Value, 76 Fed. Reg. 77,964,
77,968 (December 15, 2011) (“Steel Cylinders Ol Preliminary Determination”) (Exhibit CHN-65).

%8 See Coated Paper Ol Final 1&D Memo, at Comment 4 (p. 25 of the PDF version of Exhibit CHN-64);
Coated Paper Ol Final Targeted Dumping Memo, at 1 (Exhibit CHN-3); OCTG Ol Targeted Dumping Memo, at 1
(Exhibit CHN-80); Steel Cylinders Ol Final 1I&D Memo, at Comment 1V (Exhibit CHN-66); Steel Cylinders Ol
Preliminary Determination, at 77,968 (Exhibit CHN-65).

9 See, e.g., China’s First Written Submission, at paras. 209-210.

100 See Coated Paper Ol Final Targeted Dumping Memo, at 3 (Exhibit CHN-3); OCTG Ol Final 1&D Memo,
Comment 2 (p. 8 of the PDF version of Exhibit CHN-77); Steel Cylinders Ol Final 1&D Memo, at 22 (Exhibit
CHN-66) (discussing calculation of standard deviation on a product-specific basis (i.e., by CONNUM) using the
POI-wide weighted-average sales prices for the allegedly targeted groups and the groups not alleged to have been
targeted).
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aa. The “Standard Deviation Test”

89.  Atthe outset of its application of the Nails test, for purposes of the “standard deviation
test,” the USDOC calculated the weighted-average export price for each purchaser, region, or
time period by CONNUM. The USDOC then determined the variance between each of the
weighted-average export prices'®! to each purchaser, region, or time period during the period of
investigation and calculated the standard deviation of the weighted-average export prices.’%? The
standard deviation measures the extent of the differences within a set of numbers. Calculating
the standard deviation enables the USDOC to determine what a “normal”” range of weighted-
average export prices is for the period of investigation, and whether certain weighted-average
export prices are lower than that norm. The weighted-average export prices which the USDOC
considered included all of the individual export sales reported by each exporter during the period
of investigation. The USDOC calculated the weighted-average export prices and the standard
deviation on a model-specific basis, i.e., by “CONNUM.” A CONNUM is based upon the
product’s physical characteristics.

90. It is important to note that the USDOC used weighted-average export prices to each
purchaser, region, or time period in its application of both stages of the Nails test. The USDOC
did not look to price variance at the transaction-specific level because the second sentence of
Article 2.4.2 is concerned with export prices that “differ significantly among different
purchasers, regions or time periods.”1% In other words, for this approach, the relevant price
variance to be considered is the variance among purchasers, regions, or time periods, not among
specific transactions.

91.  We offer the following simple example to illustrate how the “standard deviation test”
operates. A respondent makes export sales during the period of investigation to five purchasers
in the export market. Assume for the sake of this example that all of the respondent’s sales were
of the same model and the respondent sold one unit of this model to each purchaser. The
domestic industry alleges that an exporter’s sales to Purchaser A are “targeted.”

Purchaser A Purchaser B Purchaser C Purchaser D Purchaser E

Weighted-
Average Export
Price

$6.00%04 $9.50 $9.25 $8.00 $5.75

92.  To calculate the variance and the standard deviation for the weighted-average export
prices, the USDOC first calculates the weighted average of the weighted-average export prices to
each purchaser. Because, in the example, the quantity sold to each purchaser is one, each of

lol The sales are weighted by quantity.

102 See Coated Paper Ol Final Targeted Dumping Memao, at 2-3 (Exhibit CHN-3); OCTG Ol Final I&D
Memo, Comment 2 (p. 8 of the PDF version of Exhibit CHN-77); Steel Cylinders Ol Final I&D Memo, at 22-23
(Exhibit CHN-66).

103 Emphasis added.

loa Again, this i