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1. The United States welcomes this opportunity to present its views to the Panel in this 

proceeding. 

2. In its First Written Submission, the Russian Federation invoked Article XXI(b) of GATT 

19941 as a defense to the claims of the European Union with respect to Resolution 1292. Despite 

the fact that the European Union and Russia are collaborating on disputes in which they 

challenge a U.S. invocation of Article XXI, ironically, they are not able to agree on what is the 

right approach for that (impermissible) review in this dispute.  

3. Russia argues that the approach of a recent panel report should be followed, but does not 

recognize that Russia in fact seeks a more deferential approach than that panel utilized.  The 

European Union, on the other hand, occasionally cites that panel report when favorable but in 

fact argues for a very different approach, inappropriately modeled on the approach of past 

reports to GATT 1994 Article XX.  

4. Neither Russia nor the European Union is correct.  Neither provides an interpretation of 

Article XXI based on applying customary rules of interpretation of public international law to the 

text of Article XXI.  

5. GATT 1994 Article XXI is self-judging.  The United States has explained the basis for 

this conclusion in detail in its recent submissions in certain disputes entitled United States – 

Certain Measures on Steel and Aluminum Products.  To ensure that the Panel in this dispute is 

aware of the full basis for this conclusion, the United States incorporates in this submission and 

is attaching as Annex A the First Written Submission of the United States in United States – 

Certain Measures on Steel and Aluminum Products (India), DS547.  That submission also 

explains in detail why the panel in Russia – Traffic in Transit erred in deciding that it had 

authority to review a responding Party’s invocation of Article XXI.   

6. The self-judging nature of Article XXI can be seen from the text of the Article itself, read 

in its context and in light of the object and purpose of the GATT 1994; it is confirmed by a 

subsequent agreement between Members, the provision’s negotiating history to clarify the 

provision as self-judging, and longstanding practice in the GATT and WTO.  To further assist 

the Panel in understanding why Article XXI is self-judging, the United States is submitting as 

exhibits US-22 through US-69 evidence that it presented to the panel in DS547 that buttresses 

this understanding.  For ease of reference, the United States has designated each exhibit with the 

same exhibit number that it has in DS547.    

7. The United States thanks the Panel for providing an opportunity to comment on 

important legal issues at stake in this proceeding. 

 

                                                 
1 General Agreement on Tariffs and Trade 1994 (“GATT 1994”). 


