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Question 28.  The Panel understands that the United States' One Big Beautiful Bill Act
(OBBBA), as signed into law on 4 July 2025, terminates the Clean Vehicle Tax Credit in
respect of electric vehicles acquired after 30 September 2025

a. Please clarify whether this understanding is correct, with reference to the text of the
relevant statutory provision(s).

Response:

1. The Panel’s understanding is correct. Section 70502(a) of Public Law 119-21, commonly
referred to as the One Big Beautiful Bill Act or OBBBA, amended section 30D(h) of the Internal
Revenue Code to terminate the clean vehicle tax credit for vehicles acquired after September 30,
2025."

b. If this understanding is correct, please provide your views on what impact, if any, this
has on the Panel's assessment of the matter before it.

Response:

2. Pursuant to the Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU), the Panel’s assessment of the matter before it must be based on the situation
that existed at the time of the Panel’s establishment by the DSB. The DSB established the Panel
on September 23, 2024,% and set the Panel’s terms of reference to examine the matter referred by
China to the DSB in its panel request.> The relevant legal issue put by China to the DSB is
whether the United States was acting inconsistently with its WTO commitments as of that date,
and not whether the United States had acted inconsistently in the past or would act inconsistently
in the future.

3. Articles 7.1 and 6.2 of the DSU operate to define a panel’s terms of reference. When the
DSB establishes a panel, the panel’s terms of reference under Article 7.1 are (unless the parties
to the dispute agree otherwise) “[t]o examine, in the light of the relevant provisions [of the]
covered agreements cited by the parties to the dispute, the matter referred to the DSB by [the
complaining Party in its panel request] and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those agreements.”* In its
panel request, a complaining party is asserting that the responding party is acting inconsistently
with its WTO commitments; the matter is therefore the factual and legal situation existing as of
the date the DSB considers the panel request.

4.  Pursuant to Article 6.2 of the DSU, “the matter” referred to the DSB consists of “the
specific measures at issue” and “a brief summary of the legal basis of the complaint” as set out in
the panel request.’ The term “specific measures at issue” makes clear that the measures cited in

! See Public Law 119-21, Section 70502(a) (US-169).
2 WT/DSB/M/493, para. 3.9.

3 WT/DS623/3.

4DSU, Art. 7.1.

SDSU, Art. 6.2.
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a panel request must be measures that are identifiable at the time of panel establishment. Thus,
the claim is made with respect to a specific measure at that specific point in time.® By
establishing a legal link between the panel request and the panel’s terms of reference, DSU
Article 7.1 tasks a panel with examining the measure and the claim as of the point in time when
the DSB establishes the panel. From the text of these DSU provisions, it follows that a panel is
to examine the matter and facts as they existed on the date the panel was established.

Question 29. The Panel understands that the OBBBA amends the Investment Tax
Credits (ITCs) and Production Tax Credits (PTCs).

a. Please explain the nature of the amendments, with reference to the text of the relevant
statutory provisions(s).

Response:

5. The United States understands that, for purposes of this question, the Panel seeks an
explanation of the nature of the changes made by the OBBBA to the measures at issue in this
dispute, specifically, section 45Y, section 48, and section 48E of the Internal Revenue Code
(Code). The OBBBA did not make any changes to section 45 of the Code.

6.  With respect to sections 45Y and 48E of the Code: sections 70512 and 70513 of the
OBBBA amended the section 45Y production tax credit (PTC) and section 48E investment tax
credit (ITC) in several ways.

7. In general, solar and wind projects must commence by July 4, 2026, to claim the section
45Y or 48E tax credits.” A solar or wind project commencing construction after that date must
be placed in service by December 31, 2027, to be eligible for generation tax credits under
sections 45Y or 48E.® Other generation technologies and energy storage (including energy
storage at a wind or solar facility) must commence before the end of 2033 to obtain the full value
of the section 45Y or 48E credits, or by 2035 for partial value.’

8.  The OBBBA includes new prohibited foreign entity (“PFE”) rules that apply beginning in
2026 (for calendar year taxpayers).!® The section 48E ITC and section 45Y PTC are disallowed
if the taxpayer is itself a PFE or if the manufactured products comprising a facility or energy

¢ EC — Selected Customs Matters (AB), para. 187 (finding that the panel’s review of the consistency of the
challenged measure with the covered agreements properly “focused on these legal instruments as they existed and
were administered at the time of establishment of the Panel”) (italics added); id., para. 259 (finding the panel had not
erred in declining to consider three exhibits, which concerned a regulation enacted after panel establishment,
because although they “might have arguably supported the view that uniform administration had been achieved by
the time the Panel Report was issued, we fail to see how [they] showed uniform administration at the time of the
establishment of the Panel”) (italics added).

7 See Public Law 119-21, Section 70512(1)(4); Section 70513(g)(5) (US-169).

8 See Public Law 119-21, Section 70512(a)(2) (adding new section 45Y(d)(4) of the Code); Section 70513(a)(2)
(adding new section 48E(e)(4) of the Code) (US-169).

° Public Law 119-21, Section 70512(a)(2) (amending Section 45Y(d)(3) of the Code); Section 48E(e)(3) of the
Code.

10 See Public Law 119-21, Section 70512(b); Section 70513(b) (US-169).
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storage technology derive excessively from PFEs.!! By 2030, facilities beginning construction
may have no more than 40 percent of the cost of their manufactured products mined, produced,
or manufactured by a PFE, and no more than 25 percent for energy storage technologies.'?

9.  The OBBBA made a number of other changes to section 45Y PTC and section 48E ITC.
Relevant to this dispute, leased or rented solar water heaters and small wind property are made
ineligible for the section 48E ITC."* Further, the OBBBA raises the threshold percentages of
domestic manufactured products required to claim the domestic content bonus for the section
48E ITC to generally match those for the section 45Y PTC.'*

10.  With respect to Section 48, section 70513 of the OBBBA amended section 48 of the Code.
Relevant to this dispute, under the OBBBA, energy property that is not specifically listed in the
statute is no longer eligible for a 2 percent tax credit.'

b. Please provide your views on what impact, if any, these amendments have on the
Panel's assessment of the matter before it.

Response:

11.  With respect to subpart b of Question 29, the United States refers the Panel to its response
to subpart b of Question 28.

! See Public Law 119-21, Section 70512(b)(1) (adding new section 45Y(g)(13) of the code); Section
70513(b)(1)(A) (adding new section 48E(b)(6) of the Code), (b)(1)(B) (adding new section 48E(c)(3) of the Code),
(b)(2) (adding new section 48E(d)(6) of the Code) (US-169).

12 See Public Law 119-21, Section 70512(c) (adding new section 7701(a)(52) of the Code); Section 70513(c) (US-
169).

13 See Public Law 119-21, Section 70512(d) (adding new section 45Y (h) of the Code); Section 70513(c) (adding
new section 48E(i) of the Code) (US-169).

14 See Public Law 119-21, Section 70513(d) (amending section 48E(a)(3) of the Code) (US-169).

15 See Public Law 119-21, Section 70513(e) (amending section 48(a)(2) of the Code) (US-169).



