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The Special 301 Report (Report) is the result of an annual review of the state of
intellectual property rights (IPR) protection and enforcement in U.S. trading part-
ners around the world, which the Office of the United States Trade Representative
(USTR) conducts pursuant to Section 182 of the Trade Act of 1974, as amend-
ed by the Omnibus Trade and Competitiveness Act of 1988, the Uruguay Round
Agreements Act, and the Trade Facilitation and Trade Enforcement Act of 2015
(19 U.S.C. § 2242).

This Report reflects the Administration’s continued resolve to encourage and
maintain adequate and effective IPR protection and enforcement worldwide. The
Report identifies a wide range of concerns, including: (a) the deterioration in IPR
protection and enforcement in a number of trading partners; (b) reported inad-
equacies in trade secret protection in China, India, and elsewhere; (c) troubling
“indigenous innovation” policies that may unfairly disadvantage U.S. right holders
in markets abroad; (d) the continuing challenges of online copyright piracy; (e)
measures that impede market access for U.S. products embodying IPR and U.S.
entities that rely upon IPR protection; and (f) other ongoing, systemic IPR enforce-
ment issues in many trading partners around the world.

The Report serves a critical function by identifying opportunities and challenges
facing U.S. innovative and creative industries in foreign markets and by promoting
job creation, economic development, and many other benefits that effective IPR
protection and enforcement support. The Report informs the public and our trad-
ing partners and seeks to be a positive catalyst for change. USTR looks forward to
working closely with the governments of the trading partners that are identified in
this year's Report to address both emerging and continuing concerns, and to build
on the positive results that many of these governments have achieved.

The Special 301 Process

The Congressionally-mandated annual Special 301 Report is the result of an extensive mul-
ti-stakeholder process. Pursuant to the statute mandating the Report, USTR is charged with des-
ignating as Priority Foreign Countries those countries that have the most onerous or egregious
acts, policies, or practices and whose acts, policies, or practices have the greatest adverse impact
(actual or potential) on the relevant U.S. products. (See ANNEX 1). To facilitate administration of
the statute, USTR has created a Priority Watch List and Watch List within this Report. Placement
of a trading partner on the Priority Watch List or Watch List indicates that particular problems
exist in that country with respect to IPR protection, enforcement, or market access for persons
relying on IPR.

On February 24, 2016, President Obama signed the bipartisan Trade Facilitation and Trade



Enforcement Act of 2015 into law. Provisions of this new law amend the Special 301 statute to
direct USTR to develop action plans for each country that USTR identifies as a Priority Watch
List country and that has been on the Priority Watch List for at least one year. The new law also
specifically instructs USTR to consider whether foreign countries provide adequate and effective
means for U.S. persons to secure, exercise and enforce their rights relating to trade secrets. With
this legislation, Congress and the President have reaffirmed the importance of strong IPR protec-
tion and enforcement for the U.S. economy and have strengthened the Administration’s tools for
holding trading partners accountable for intellectual property-related trade practices that disad-
vantage America’s creators and innovators.

Public Engagement

USTR solicited broad public participation in the 2016 Special 301 review process to facilitate
sound, well-balanced assessments of trading partners’ IPR protection and enforcement and re-
lated market access issues affecting IPR-intensive industries, and to help ensure that the Special
301 review would be based on comprehensive information regarding IPR issues in trading partner
markets.

USTR requested written submissions from the public through a notice published in the fed-
eral Register on January 11, 2016 (Federal Register notice). In addition, on March 2, 2016, USTR
conducted a public hearing that provided the opportunity for interested persons to testify before
the inter-agency Special 301 Subcommittee of the Trade Policy Staff Committee (TPSC) about is-
sues relevant to the review. The hearing featured testimony from witnesses, including represent-
atives of foreign governments, industry, academics, and non-governmental organizations. USTR
recorded and posted on its public website the testimony received at the Special 301 hearing, and
offered a post-hearing comment period during which hearing participants and interested parties
could submit additional information in support of, or in response to, hearing testimony. The fed-
eral Register notice and post-hearing comment opportunity drew submissions from 62 interested
parties, including 16 trading partner governments.

The submissions filed in response to the Federal Register notice, and during the post-hearing
comment period, are available to the public online at www.REGULATIONS.GOV, docket number
USTR-2015-0022. The public can access both the video and transcript of the hearing at www.
USTR.GOV.

Country Placement

The Special 301 listings and actions announced in this Report are the result of intensive delib-
erations among all relevant agencies within the U.S. Government, informed by extensive con-
sultations with participating stakeholders, foreign governments, the U.S. Congress, and other
interested parties.

USTR, together with the Special 301 Subcommittee, conducts a broad and balanced assess-
ment of U.S. trading partners’ IPR protection and enforcement, as well as related market access
issues affecting IPR-intensive industries, in accordance with the statutory criteria. (See ANNEX
1). The Special 301 Subcommittee, through the TPSC, provides country placement recommenda-
tions to the USTR based on this assessment.

This assessment is necessarily conducted on a case-by-case basis, taking into account di-
verse factors such as a trading partner’s level of development, its international obligations and
commitments, the concerns of right holders and other interested parties, and the trade and in-
vestment policies of the United States. It is informed by the various cross-cutting issues and
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trends identified in Section I. Each assessment is based upon the specific facts and circumstanc-
es that shape IPR protection and enforcement in a particular trading partner.

In the year ahead, USTR will continue to engage trading partners that are discussed in this
Report. In preparation for, and in the course of, those interactions, USTR will:

e Engage with U.S. stakeholders, the U.S. Congress, and other interested parties to ensure that
the U.S. Government's position is informed by the full range of views on the pertinent issues;

e Conduct extensive discussions with individual trading partners regarding their respective IPR
regimes;

e F[Encourage trading partners to engage fully, and with the greatest degree of transparency,
with the full range of stakeholders on IPR matters;

e Develop action plans with benchmarks for each country that has been on the Priority Watch
List for at least one year to encourage progress on high-priority IP concerns; and

e |dentify, where possible, appropriate ways in which the U.S. Government can be of assis-
tance. (See ANNEX 2).

USTR will conduct these discussions in a manner that both advances the policy goals of
the United States and respects the importance of meaningful policy dialogue with U.S. trading
partners. In addition, USTR will continue to work closely with other U.S. Government agencies to
ensure consistency of U.S. trade policy objectives with other Administration policies.

The 2016 Special 301 List

The Special 301 Subcommittee reviewed 73 trading partners during the 2016 Special 301 pro-
cess. The Subcommittee received stakeholder input on more than 100 trading partners, but fo-
cused its review on those submissions that responded to the request set forth in the notice pub-
lished in the Federal Register to identify whether a particular trading partner should be named as
a Priority Foreign Country (PFC), placed on the Priority Watch List (PWL) or Watch List (WL),
or not listed in the Report. Following extensive research and analysis, USTR has listed 34 trading
partners as follows:

Priority Watch List
e Algeria e Barbados ® Jamaica
e Argentina e Bolivia e [ebanon
e Chile e Brazil ‘ ° !\/\e?dco
e China e Bulgaria e Pakistan
. e (anada ® Peru

e |ndia ) :
e Indonesia ° Colomb.|a ° Romama

, e (CostaRica e Switzerland
° KUW?'J[ e Dominican Republic o Turkey
e Russia e Ecuador e Turkmenistan
e Thailand e [Egypt e Uzbekistan
e Ukraine e Greece e \Vietnam
e \enezuela e Guatemala



Out-of-Cycle Reviews

An Out-of-Cycle Review (OCR) is a tool that USTR uses to encourage progress on IPR issues of
concern. OCRs provide an opportunity to address and remedy such issues through heightened
engagement and cooperation with trading partners and other stakeholders.

Country-Specific Out-of-Cycle Reviews

OCRs focus on identified IPR challenges in specific trading partner markets. Successful resolu-
tion of specific IPR issues of concern can lead to a positive change in a trading partner's Special
301 status outside of the typical time frame for the annual review. Conversely, failure to address
identified IPR concerns, or further deterioration as to an IPR-related concern within the specified
timeframe, can lead to an adverse change in status.

In the coming months, USTR will conduct four OCRs with the following trading partners:

USTR will conduct an OCR of Colombia, which is currently on the Watch List, to assess Co-
lombia’s commitment to the IP provisions of the United States-Colombia Trade Promotion
Agreement and to monitor the implementation of Colombia’s National Development Plan.
Given relevant upcoming opportunities for review and other relevant factors, USTR will de-
termine at four month intervals (i.e., in August and December) whether to adjust or maintain
Colombia's Special 301 status.

USTR will conduct an OCR of Pakistan in the fall of 2016 to determine whether Pakistan ful-
fills commitments it made during the 2016 annual review cycle to continue to improve certain
aspects of IPR protection and enforcement in Pakistan.

Although Spain is not listed in the 2016 Report, USTR continues the OCR of Spain, announced
in 2013, which is focused, in particular, on concrete steps taken by Spain to combat copyright
piracy over the Internet. USTR welcomes the significant and positive actions Spain has taken
over the past year, including with respect to the passage of amendments to legislation and
to the issuance of a revised Attorney General's circular, and urges Spain to continue its work
in this area, such as regarding the Intellectual Property Commission to ensure the adequacy
of its resources, the implementation of its new legal authorities, and the effectiveness of its
operations and actions.

Tajikistan is removed from the Watch List in 2016 in recognition of Tajikistan’s efforts to
improve IPR protection and enforcement, including providing ex officio authority to customs
authorities; acceding to international IPR treaties that contain obligations to strengthen IPR
protection and enforcement (e.g., the Singapore Treaty on the Law of Trademarks, the Hague
Agreement Concerning the International Registration of Industrial Designs, the Protocol Re-
lating to the Madrid Agreement Concerning the International Registration of Marks (Madrid
Protocol), WIPO Copyright Treaty (WCT) and WIPO Performances and Phonograms Treaty
(WPPT)); and adopting amendments to provide a system for protecting against the unfair
commercial use, as well as unauthorized disclosure, of undisclosed test or other data gener-
ated to obtain marketing approval for pharmaceutical and agricultural chemical products. The
OCR of Tajikistan announced in 2015 will remain open through the fall of 2016 to reinforce
the positive steps Tajikistan has taken to strengthen IPR. In 2016, USTR encourages Tajikistan
to focus efforts to complete the benchmark set out in the OCR by formalizing a presiden-
tial-level decree, law, or regulation mandating government use of licensed software by the fall
of 2016. Tajikistan has established a working group, headed by the First Deputy Minister of
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Economic Development and Trade, to oversee this process. If Tajikistan is unable to meet the
fall 2016 deadline, USTR may reconsider Tajikistan’'s Special 301 status.

USTR may conduct additional OCRs of other trading partners as circumstances warrant, or as
requested by the trading partner.

Out-of-Cycle Review of Notorious Markets

In 2010, USTR began publishing annually the Notorious Markets List as an OCR separately from
the annual Special 301 Report. The Notorious Markets List identifies selected online and physical
markets that are reportedly engaged in copyright piracy and trademark counterfeiting, accord-
ing to information submitted to USTR in response to a notice published in the Federal Register
requesting public comments. In 2015, USTR requested such comments on September 10 and
published the 2015 Notorious Markets List on December 22. USTR plans to conduct its next
OCR of Notorious Markets in the fall of 2016.

Structure of the Special 301 Report

The 2016 Report contains the following Sections and Annexes:

SECTION I: DEVELOPMENTS IN INTELLECTUAL PROPERTY RIGHTS PROTECTION AND
ENFORCEMENT AND RELATED MARKET ACCESS discusses global trends and issues in IPR
protection and enforcement and related market access that the U.S. Government works to ad-
dress on a daily basis;

SECTION II: COUNTRY REPORTS includes descriptions of issues of concern with respect to
particular trading partners;

ANNEX 1: SPECIAL 301 STATUTORY BASIS describes the statutory basis of the Special 301
Report; and

ANNEX 2: UNITED STATES GOVERNMENT-SPONSORED TECHNICAL ASSISTANCE AND
CAPACITY BUILDING highlights U.S. Government-sponsored technical assistance and capacity
building efforts.


https://ustr.gov/sites/default/files/USTR-2015-Out-of-Cycle-Review-Notorious-Markets-Final.pdf




SECTION |

Developments in Intellectual Property
Rights Protection, Enforcement, and
Related Market Access

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

An important mission of USTR and other U.S. Government agencies is to support
and implement the Administration's commitment to protect vigorously the inter-
ests of American holders of IPR in other countries while preserving the incentives
that ensure access to, and widespread dissemination of, the fruits of innovation
and creativity. IPR infringement, including trademark counterfeiting and copyright
piracy™, causes significant financial losses for right holders and legitimate busi-
nesses around the world. It undermines U.S. comparative advantages in innova-
tion and creativity, to the detriment of American businesses and workers. In its
most pernicious forms, IPR infringement endangers the public. Some counterfeit
products, including semiconductors, automobile parts, and medicines, pose sig-
nificant risks to consumer health and safety. In addition, trade in counterfeit and
pirated products often fuels cross-border organized criminal networks and hinders
sustainable economic development in many countries.

Because fostering innovation and creativity is essential to U.S. prosperity, com-
petitiveness, and the support of an estimated 40 million U.S. jobs that directly or
indirectly rely on IPR-intensive industries, USTR works to protect American inno-
vation and creativity with all the tools of U.S. trade policy, including through this
Report.

Initiatives to Strengthen IPR Protection and Enforcement
Internationally

Positive Developments
The United States welcomes the following important developments in 2015 and early 2016:

e |n 2015, China continued to pursue a broad-ranging overhaul of its intellectual property-re-
lated laws and regulations, as well as a pilot study of specialized intellectual property courts.
At least some portions of the draft revised laws and regulations appear to be consistent with
recommendations offered by the United States and statements by the Government of China
expressing a commitment to protect and enforce IPR; to allow industry and entrepreneurs a
greater voice in policy development; and to allow market mechanisms to play a greater role in

[11 The terms “trademark counterfeiting” and “copyright piracy” may appear below also as “counterfeiting” and
"piracy,” respectively.
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guiding research and development (R&D) efforts. The United States urges China to continue
to engage with foreign governments and stakeholders and to ensure that legal and regulatory
reforms adhere to these articulated commitments.

In June 2015, the U.S. National Intellectual Property Rights Coordination Center (IPR Center)
and the General Administration of Customs China (GACC) signed an IPR addendum that ex-
panded on a MOU the countries drafted in 2011 to collaborate on the enforcement of customs
laws. This IPR addendum will help both China and the United States combat IPR infringement
by tracking IPR violations, sharing information, and monitoring the illicit importation, expor-
tation, or trafficking of counterfeit trademarked merchandise. The United States and China
will also conduct joint training operations targeting counterfeit products sent between the
two countries that pose a health and safety risk. Further, in December 2015, U.S. Customs
and Border Protection (CBP), U.S. Immigration and Customs Enforcement/Homeland Secu-
rity Investigations (ICE/HSI), and the GACC participated in a bilateral working group meeting
and agreed to an ambitious agenda of “customs authority-to-customs authority” cooperation
for the upcoming year.

The Government of Honduras, which was not listed in the 2015 Special Report, has taken
significant actions to improve IPR protection and enforcement in that country. Pursuant to an
OCR announced in the 2015 Report, the Government of Honduras committed to a detailed
Intellectual Property Work Plan for 2016 focusing on, among other things, strengthening
criminal IPR enforcement, combating the unauthorized rebroadcast of cable and satellite
transmissions, clarifying the scope of protections for geographical indications (Gls), and de-
veloping a trademark recordation system to improve customs border enforcement. Honduras
has taken actions to implement the plan, including by increasing the number of dedicated
criminal IP prosecutors and publishing certain generic terms ineligible for protection as Gls.
Based on these welcome commitments and actions to date, the OCR is concluded with no
change in status, although continued review of and adherence to the Work Plan is critical.
The United States applauds Honduras's commitments as reflected in the Work Plan and its
actions to date and expects that Honduras's approach will serve as a model for similarly sit-
uated countries in Central America. In this regard, the United States welcomes Costa Rica's
recent commitment to develop and implement an IP Work Plan, in consultation with the
United States.

Paraguay was removed from the Special 301 Watch List in 2015 pursuant to an OCR. The
United States and Paraguay signed a Memorandum of Understanding (MOU) on Intellectual
Property Rights in June 2015, under which Paraguay committed to take specific steps to im-
prove its IPR protection and enforcement environment. Additionally, the MOU solidifies bilat-
eral cooperation through which the United States supports Paraguay's efforts to strengthen
IPR protection and enforcement. The United States will monitor Paraguay's progress under
the MOU and looks forward to continued cooperation with Paraguay in 2016.

Several countries joined the global trend toward extending the term of protection for cop-
yright, creating greater market opportunities overseas for U.S. and domestic right holders.
Canada extended the term of protection for sound recordings to 70 years, and Jamaica also
passed legislation to extend the term of copyright protection.

Administrative and judicial copyright enforcement continues to improve in Italy. A Novem-
ber 2015 court case confirmed that the primary purpose of circumvention devices was to
play pirated video games and that security measures are protected under Italian law. The an-
tipiracy framework under the Italian Communications Regulatory Authority (AGCOM) had
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enforcement successes against off-shore infringing torrent sites thanks to fast-track proce-
dures and tools designed to address illegal linking sites and repeat infringers. Furthermore,
the Italian Constitutional Court upheld the legitimacy of the AGCOM regulatory framework.

Belarus is removed from the Watch List this year. Over the past several years Belarus has
shown continued commitment to improve its laws on IPR protection and enforcement, in-
cluding an ongoing upgrade of the National Center for Intellectual Property’s automated sys-
tems. In 2015, Belarus amended its administrative and criminal codes to strengthen penalties
for repeat infringers. Also in 2015, authorities in Belarus worked with enforcement authorities
in other countries on joint IPR enforcement initiatives. Authorities, including the Ministry of
Interior, have launched investigations and seized counterfeit and pirated products, and courts
have issued convictions under the criminal code with respect to IP-related crimes.

Over the past year, the Government of Kenya has taken significant steps to improve the pro-
tection and enforcement of IPR. In 2015, Kenya allocated more resources to the Anti-Coun-
terfeit Agency, including opening two new branch offices and hiring additional enforcement
officers. The Kenyan government has also drafted updates to their copyright and trademark
legislation, which if adopted, will strengthen IPR protection and enforcement, such as by cre-
ating legal incentives for Internet service providers (ISPs) to cooperate with copyright holders
and creating deterrent penalties for infringement. The United States welcomes these positive
developments in Kenya. Furthermore, the United States encourages other sub-Saharan Af-
rican countries, such as Nigeria, that are entry points into Africa for counterfeit and pirated
goods—often threatening health and safety—similarly to address the factors that undermine
effective IPR protection and enforcement. By working individually and collectively with other
countries in the region, as well as with source nations such as China, countries in sub-Saha-
ran Africa can bring a renewed focus to this challenge.

As of April 2016, 55 countries have become members of the 1991 Act of the International
Union for the Protection of New Varieties of Plants Convention (UPOV 91). Canada, Monte-
negro, and Tanzania are the latest to join UPOV 91. The UPOV Convention requires member
countries to grant IPR protection to breeders of new plant varieties, known as the breeder’s
rights. An effective plant variety protection (PVP) system incentivizes plant breeding activi-
ties, which leads to increased numbers of new plant varieties with improved characteristics
such as high-yield, tolerance to adverse environmental conditions, and better food quality. In
addition, promoting strong plant variety protection and enforcement globally helps improve
industry competitiveness in foreign markets, provides access to foreign plant varieties, and
enhances domestic breeding programs. Joining, ratifying, and implementing UPOV 91 is an
important feature of recent trade agreements, including the recently concluded Trans-Pacific
Partnership Agreement (TPP).

As of April 2016, there are 94 Parties to the World Intellectual Property Organization (WIPO)
Performances and Phonograms Treaty (WPPT) and 94 Parties to the WIPO Copyright Trea-
ty (WCT), collectively known as the WIPO Internet Treaties. These treaties, completed in
1996 and which entered into force in 2002, have raised the standard of copyright protection
around the world, particularly with regard to Internet-based delivery of copyrighted content.
The treaties, which include certain exclusive rights, require signatories to provide adequate
legal protection and effective legal remedies against the circumvention of technological pro-
tection measures (TPMs) as well as certain acts affecting rights management information.
Burundi became a party to the WCT on April 12, 2016. During the past year, other trading
partners, such as Jamaica, have implemented key provisions of the WIPO Internet Treaties



in their national laws to create a legal environment conducive to investment and growth in
legitimate Internet-related businesses, services, and technologies.

The United States will continue to work with its trading partners to further enhance IPR pro-

tection and enforcement during the coming year.

Best IPR Practices by Trading Partners

USTR highlights the following best practices by trading partners in the area of IPR protection and
enforcement:

USTR supports predictability, transparency, and meaningful engagement between gov-
ernments and stakeholders in the development of national laws, regulations, procedures,
and other measures. Stakeholders report that such transparency and participation allow
governments to avoid unintended consequences and facilitate stakeholder compliance with
legislative and regulatory changes. For example, in late 2015, India issued a draft for public
comment of proposed amendments to India’s Patents Rules and held hearings with interest-
ed stakeholders. USTR encourages continued, meaningful engagement with interested stake-
holders as India continues to develop these and other IPR-related laws and regulations. The
United States urges trading partners, such as Thailand, to take steps to improve in this area.

Cooperation and coordination among government agencies is another example of a best
practice. Several countries, including the United States, have introduced IPR enforcement
coordination mechanisms or agreements to enhance inter-agency cooperation. In this year's
review, stakeholders reported positively on the efforts of DINAPI—the National Directorate
for Intellectual Property—in Paraguay to increase interagency cooperation. Similarly, an in-
teragency Special Anti-Piracy Task Force in Malaysia has made progress in deterring and pre-
venting infringing distribution networks. The United States encourages other trading partners
to consider adopting similar cooperative IPR arrangements.

Specialized IP enforcement units that focus on and understand IPR enforcement have prov-
en to be important catalysts in the fight against counterfeiting and piracy. The specialized IP
police unit in Rio de Janeiro, Brazil could be a model for other cities in the country and around
the world. Another example includes the Special Internet Forensics Unit in Malaysia's Min-
istry of Domestic Trade, Cooperatives, and Consumerism responsible for IPR enforcement.
While only recently created, USTR hopes to be able to highlight the IP Digital Crime Unit of
Mexico as a best practice in the future.

Several trading partners have participated, or supported participation, in innovative mecha-
nisms that enable government and private sector right holders to donate or license phar-
maceutical patents voluntarily and on mutually-agreed terms and conditions. In these
arrangements, parties use existing patent rights to facilitate the diffusion of technology in
support of public policy goals. The United States was the first government to share patents
with the Medicines Patent Pool, an independent foundation hosted by the World Health Or-
ganization (WHOQO). The United States encourages additional public and private patent hold-
ers to explore voluntary licenses with the Medicines Patent Pool as one of many innovative
ways to help improve the availability of medicines in developing countries. The patents that
the United States shared were related to protease inhibitor medicines, primarily used to treat
drug-resistant HIV infections. In addition, the United States, Brazil, and South Africa par-
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ticipate as providers in the WIPO Re:Search Consortium, a voluntary mechanism for making
IPR and know-how available on mutually-agreed terms and conditions to the global health
research community to find cures or treatments for Neglected Tropical Diseases, malaria, and
tuberculosis. Other countries participate as supporters. These arrangements have been used
successfully to enhance access to medicines.

A best practice in raising awareness on IPR protection is the creation of public-private part-
nerships. In Lebanon, the Beirut-based Brand Protection Group (BPG) collaborates closely
with the Government of Lebanon to provide workshops at local universities, roundtables with
relevant government ministries, and capacity building programs for local officials. The Philip-
pines develops informational material in partnership with international organizations such as
the Business Action to Stop Counterfeiting and Piracy (BASCAP).

The use and procurement of licensed software by government agencies sets the right
example for private enterprises. Government agencies in Mexico, including the Ministry
of Economy, the Tax Administration (SAT) and the Mexico Institute of Industrial Property
(IMP1) have all obtained Verafirm Certification which confirms that the agencies’ software
asset management procedures (SAM) are aligned with the SAM standard of the Internation-
al Standards Organization.

Another best practice is the active participation of government officials in technical assis-
tance and capacity building. As further explained in Annex 2, the United States encourages
foreign governments to make training opportunities available to their officials and actively en-
gages with trading partners in capacity building efforts both in the United States and abroad.

Multilateral and Plurilateral Initiatives

The United States works to promote adequate and effective IPR protection and enforcement
through the following mechanismes:

Trans-Pacific Partnership: In February 2016, the United States, along with Australia, Brunei
Darussalam, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, and Vi-
etnam, signed the TPP Agreement.

Drawing from and building on other bilateral and regional trade agreements, the TPP Agree-
ment includes commitments to protect IP and to combat counterfeiting, piracy, and oth-
er infringement, including trade secret theft; obligations to facilitate legitimate digital trade,
including trade in creative content; and provisions to promote development of, and access
to, innovative and generic medicines. Complete fact sheets summarizing the many ways
in which the TPP is Promoting Innovation and Creativity and Promoting Digital Trade are
available on HTTPs://USTR.GOV/TPP/ as well as full summaries and text of all the commit-
ments in the IP Chapter. The TPP Agreement’s Intellectual Property Chapter addresses many
of the challenges to adequate and effective IPR protection and enforcement outlined in this
Report, including:

Copyright: The TPP IP Chapter encourages practices that are fair, efficient, transparent and
accountable regarding the collection and distribution of copyright royalties. The TPP requires
countries to provide for works a minimum term of copyright protection of author's life plus
70 years, and for works that have terms calculated based on publication date, like movies
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and recordings, a term of copyright protection of 70 years. The TPP will also require Parties
to establish systems to help address Internet copyright infringement in an effective manner
through copyright safe harbors for legitimate ISPs. In addition, the TPP includes provisions
prohibiting the circumvention of, and the trafficking in devices that circumvent, TPMs.

Trademarks and Geographical Indications: The TPP IP Chapter Agreement promotes effi-
cient and transparent registration of trademarks, including through electronic trademark reg-
istration systems, streamlined procedures aimed at reducing red tape, and increased regional
harmonization of trademark systems. The TPP also requires Parties to provide protection for
certification and collective trademarks.

The TPP IP Chapter also contains a variety of transparency and due process safeguards
that relate to domestic legal regimes regarding Gls. These safeguards aim to protect the in-
terests of producers and traders that have pre-existing trademark rights or that rely on the
use of common product names against market access barriers and other negative impacts
caused by legal regimes that provide overly-broad protection of Gls. (See Geographical Indi-
cations). For example, the TPP requires Parties to provide opportunities to oppose the grant
or recognition of new Gls, as well as opportunities to seek cancellation of previously granted
or recognized Gls and specifies particular grounds that must be available in these proceed-
ings. The TPP sets forth guidelines for determining generic (or commonly used) terms in each
market. The TPP also extends many of these obligations to translations or transliterations of
Gls. Collectively, these TPP provisions aim to help close loopholes that have hurt U.S. pro-
ducers and traders.

Trade Secrets: The TPP IP Chapter requires Parties to provide the legal means to prevent
the misappropriation of trade secrets and corporate espionage. The TPP is the first U.S. trade
agreement to require criminal penalties for trade secret theft, including cyber theft. This is a
significant step forward for TPP Parties, and an important precedent in a region where U.S.
companies have faced significant challenges as a result of such activity. (See Trade Secrets).
The TPP trade secrets provision does not prevent legitimate disclosures, such as disclosures
by whistleblowers.

Patents: A strong, transparent and fair patent system is essential to protecting inventions
and incentivizing new innovation. The TPP includes the obligation to make patents available
for any invention including products and processes, in any field of technology if the invention
is new, involves an inventive step, and is capable of industrial application. In addition, the TPP
recognizes the importance of incremental innovation through an additional obligation that
requires Parties to make patents available for a new use of a known product, a new method
of using a known product, or a new process of using a known product. This will help ensure
that patent applications for inventions that are otherwise novel, non-obvious, and useful are
not rejected merely because they are related to a known product. The TPP also confirms that
patents are available for inventions derived from plants, another active area of innovation.
Inventors will also benefit from a 12-month patent grace period to allow certain public disclo-
sures without disqualifying an invention from meeting patentability requirements for novelty
or non-obviousness. The TPP also provides for patent term adjustment for unreasonable pat-
ent office delays in the issuance of patents for inventions, including pharmaceuticals, such
as those caused by the backlogs present in many countries on the Watch List and Priority
Watch List.
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Pharmaceuticals: The TPP sets a minimum standard of at least five years of data protection
for new pharmaceutical products and, for the first time in any trade agreement, the TPP re-
quires an extended period of effective market protection for new biologics. The TPP clarifies
that the period of protection will start on the date of approval in each market, rather than from
the first marketing approval in the world. In addition, the TPP requires Parties to provide for
advance notice, adequate time and opportunity, and procedures for patent holders to seek
timely resolution of patent disputes prior to the marketing of an alleged infringing product.
The TPP also obligates Parties to provide an extension of the patent term when the marketing
approval process unreasonably cuts into the effective term of a patent of a pharmaceutical
product.

Enforcement: TPP Parties are obligated to provide mechanisms—including civil and admin-
istrative procedures and remedies, provisional measures, border measures, and criminal en-
forcement—to address many of the challenges of counterfeiting and piracy described in this
Report, including digital IP theft and supply chains for the manufacture and distribution of
counterfeit goods. (See Digital Piracy, Piracy Online, and Broadcast Piracy and Border and
Criminal Enforcement Against Counterfeiting). The TPP requires Parties to adopt measures
to address cable and satellite signal piracy and the unauthorized camcording of movies in
theaters. Enforcement provisions are also designed to close loopholes exploited by counter-
feiters in many countries and to target counterfeit products that pose threats to consumer
health and safety. The TPP also ensures that border officials and enforcement authorities may
act on their own initiative (ex officio) to identify and seize imported and exported counterfeit
and pirated goods. Additionally, the TPP is the first trade agreement to clarify that Parties
must subject state-owned enterprises (SOEs) to IP enforcement rules, subject to certain dis-
ciplines in the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

e Transatlantic Trade and Investment Partnership (T-TIP): The United States and the EU
provide among the highest levels of IPR protection and enforcement in the world. In the
T-TIP, the United States is pursuing a targeted approach on IPR that will reflect the shared
United States-EU objective of high-level IPR protection and enforcement, and sustained and
enhanced joint leadership on IPR issues. The United States will seek new opportunities to
advance and defend the interests of U.S. creators, innovators, businesses, farmers, ranchers,
and workers with respect to strong protection and effective enforcement of IPR, including the
ability to compete in foreign markets. The United States and the EU have held thirteen rounds
of negotiations, most recently in April 2016.

e World Trade Organization (WTO): The multilateral structure of the WTO provides oppor-
tunities for USTR to lead engagement with trading partners on IPR issues, including through
trade policy reviews, accession negotiations for prospective Members, the Council for
Trade-Related Aspects of Intellectual Property Rights (TRIPS Council), and the Dispute Set-
tlement Body. In the past year, the United States sponsored discussions in the TRIPS Council
on the positive and mutually-reinforcing relationship between innovation and the protection
and enforcement of IPR.

In March 2016, for example, the United States, Australia, the EU, Hong Kong, Japan, Peru,
Russia, Singapore, and Taiwan sponsored an initiative in the TRIPS Council entitled, “IP and In-
novation: Education and Diffusion.” Joined by WTO members from five continents, including
developed, developing, and least-developed countries, the United States detailed how education
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is an innovation and creativity accelerator in terms of generating ideas as well as diffusing inno-
vation and creativity. In its intervention, the United States enumerated numerous education ini-
tiatives—particularly with respect to science, technology, engineering, and math (STEM)—that
advance U.S. innovation objectives, including federal government, public-private, and stakehold-
er programs involving IPR education. Many interventions echoed the importance of incorporating
IPR into education curricula as an essential part of any innovation strategy to ensure that our
innovators understand not only how to protect their hard work, but how to use IPR to grow re-
sources for future R&D, attract investment, structure collaboration and partnerships, create jobs,
and adapt existing innovations, among other critical objectives.

In October 2015, the United States advanced an agenda on the integral linkage between in-
novation, entrepreneurship, and economic growth, including exchanges of information between
a broad and diverse set of developed and developing countries on economic data, commercial
experience, and government policymaking in this area. IPR, innovation, and entrepreneurship are
intrinsically linked. Innovators are frequently our entrepreneurs, who in turn rely heavily on IPR
to attract investment, protect their new technologies from theft, and generate revenue for future
research, development, commercialization, and employment. And together, IPR, innovation, and
entrepreneurship play a critical developmental role. The case studies that delegations explored
at the Council confirm vividly what the theoretical and empirical literature amply demonstrates.
IPR play a critical role in delivering on the promise of the world's entrepreneurs, whose innovative
new technologies fuel domestic and international economic growth, and help raise global stand-
ards of living.

In June 2015, the United States led an initiative in the TRIPS Council to emphasize the vital
role IPR plays in attracting capital and investment to fuel innovation. The initiative underscored
the important linkage between IPR and financing for capital-intensive R&D, and demonstrated
how increased respect for IPR can not only increase access to, but also lower the cost of, invest-
ment for innovative businesses and startups. Representatives from the United States shared sto-
ries on the critical role of investors, like banks, stock markets, venture capital, and angel investors,
in the innovation life cycle, from early R&D to later-stage manufacturing and commercialization.
These stories shed light on how [P protection can reduce the financial risk associated with inno-
vation, and enhance the economic and social benefits achieved with R&D investment.

Bilateral and Regional Initiatives

The United States works with many trading partners to strengthen IPR protection and enforce-
ment through the provisions of bilateral agreements, including trade agreements and bilateral
memoranda of cooperation, and through regional initiatives.

The following are examples of bilateral coordination and cooperation:

e The United States-China Joint Commission on Commerce and Trade (JCCT) and the Unit-
ed States-China Strategic and Economic Dialogue (S&ED) are two very significant bilateral
annual trade engagements through which the United States negotiates important IP and in-
novation commitments with China.

e Trade and Investment Framework Agreements (TIFAs) between the United States and
more than 50 trading partners and regions around the world have facilitated discussions
on enhancing IPR protection and enforcement. For example, at the ninth United States-Tai-
wan TIFA Council meeting in Taipei in October 2015, the United States welcomed Taiwan's
announcement of steps to improve the protection and enforcement of IPR, including by in-
creasing human and financial resources for Taiwan's IPR enforcement authorities, addressing
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piracy occurring in and around university campuses, and taking steps to foster innovation in
the pharmaceutical sector. The United States will continue to work with Taiwan under the
TIFA to implement the commitments in these areas and engage Taiwan authorities as they
amend Taiwan's Copyright Act.

In 2015-2016, the United States signed bilateral TIFAs with Argentina, Armenia, and Laos,
creating a forum with each country for bilateral engagement on IPR protection among other
trade-related issues.

The following are examples of regional coordination and cooperation:

e In the Asia-Pacific Economic Cooperation (APEC) Intellectual Property Experts Group
(IPEG), the United States continues to lead an initiative toward the identification of best
practices in trade secret protection in APEC economies, as well as other efforts to enhance
protection and enforcement of trade secrets. In November 2015, APEC ministers welcomed
this work; noted that trade secrets are useful in helping micro-, small-, and medium-sized
enterprises to integrate globally; and directed economies to complete work on best practices
at the earliest possible time.

e Under its practice of conducting trade preference program reviews, USTR, in coordination
with other U.S. Government agencies, reviews IPR practices in connection with the imple-
mentation of Congressionally-authorized trade preference programs, such as the Generalized
System of Preferences program, and regional programs, including the African Growth and
Opportunity Act, Caribbean Basin Economic Recovery Act, and Caribbean Basin Trade Part-
nership Act, and works with trading partners to address any policies and practices that may
adversely affect their eligibility.

e |n 2015, the United States continued to engage with members of the Caribbean Commu-
nity and Common Market (CARICOM) and other governments in the region on concerns
regarding inadequate and ineffective copyright protection and enforcement. Heightened en-
gagement on this regional basis, led by the regional IP attaché, resulted in measurable im-
provements. In Trinidad & Tobago, the Telecommunications Authority of Trinidad & Tobago
(TATT) took concrete steps to enforce its concessions agreement that requires broadcasters
to respect IPR and to obtain all required permissions from IP owners prior to broadcasting
programs, information, and other material. TATT set a December 31, 2015 deadline for oper-
ators to come into compliance spurring operators to remove several unauthorized channels.
TATT is conducting an audit and has pledged to take further enforcement action. In rec-
ognition of this commitment to copyright enforcement and on the basis that enforcement
actions will continue, Trinidad & Tobago is removed from the Watch List this year. Jamaica's
Broadcasting Commission has also taken positive steps described further in Section Il. The
United States commends government authorities in Trinidad and Tobago and Jamaica and
encourages the region to look to these actions as good examples of first steps governments
can take to address a complex and challenging problem.

The United States remains seriously concerned by reports that U.S. songwriters, compos-
ers, and music publishers are reportedly not compensated or undercompensated for the public
performance of their musical works on TV and radio broadcasts and via cable transmissions in
Antigua & Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada, Guyana, Jamaica, St.
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Lucia, St. Vincent & the Grenadines, and Trinidad & Tobago. Broadcast piracy of free-to-air and
premium services continue throughout the region, undermining investments in creating and dis-
tributing content for Belize, Cayman Islands, Guyana, Jamaica, Sint Maarten, Suriname, and Turks
& Caicos. The United States urges copyright and broadcast authorities to address the increase in
Internet piracy, as well as the use of unauthorized decoding equipment and unlicensed streaming
services through amendments to laws and regulations and technical training where needed. The
United States looks forward to continuing to engage on these challenges with CARICOM and its
member governments. (See Section Il and the 2015 and 2014 Special 301 Reports for a more
detailed discussion).

In addition to the work described above, the United States anticipates engaging with its trad-
ing partners on IPR-related initiatives in multilateral and regional fora such as the G-7, WIPO,
the Organization for Economic Cooperation and Development (OECD), and the World Customs
Organization (WCO). Another example, is the Anti-Counterfeiting Trade Agreement (ACTA) ef-
fort, launched in October 2007, which brought together a number of countries prepared to em-
brace strengthened IPR enforcement and cooperative enforcement practices. ACTA signatories
are Australia, Canada, Japan, Mexico, Morocco, New Zealand, Singapore, South Korea, and the
United States. USTR, in coordination with other U.S. Government agencies, looks forward to con-
tinuing engagement with trading partners in bilateral, regional, plurilateral, and multilateral fora
to improve the global IPR environment.

IPR Protection and Enforcement and Related Market Access
Challenges

Border and Criminal Enforcement Against Counterfeiting

The problem of trademark counterfeiting continues on a global scale and involves the production
and sale of a vast array of fake goods. Counterfeited goods, including semiconductors and other
electronics, chemicals, automotive and aircraft parts, medicines, food and beverages, household
consumer products, personal care products, apparel and footwear, toys, and sporting goods,
make their way from China and other source countries directly to purchasers around the world
and indirectly through transit hubs, including Indonesia and the United Arab Emirates, to third
country markets such as Brazil, Nigeria, and Thailand that are reported to have ineffective or
inadequate IPR enforcement systems.

Trademark counterfeiting harms consumers, legitimate producers, and governments. Con-
sumers may be harmed by fraudulent and potentially dangerous counterfeit products, particular-
ly medicines, automotive and airplane parts, and food and beverages that may not be subjected
to the rigorous “good manufacturing practices” used for legitimate products. Producers and their
employees face diminished revenue and investment incentives, an adverse employment impact,
and loss of reputation when consumers purchase fake products. Governments may lose tax rev-
enue and find it more difficult to attract investment because infringers generally do not pay taxes
or appropriate duties and often disregard product quality and performance.

In particular, the manufacture and distribution of pharmaceutical products and active phar-
maceutical ingredients bearing counterfeit trademarks is a growing problem that has important
consequences for consumer health and safety. Such trademark counterfeiting is a contributing
dimension of the larger problem of the proliferation of substandard, unsafe medicines. The Unit-
ed States notes its particular concern with the proliferation of counterfeit pharmaceuticals that
are manufactured, sold, and distributed in trading partners such as Brazil, China, Guatemala,
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India, Indonesia, Lebanon, Peru, and Russia. \While it is impossible to determine an exact figure,
studies have suggested that up to 20 percent of drugs sold in the Indian market are counterfeit
and could represent a serious threat to patient health and safety. The U.S. Government, through
the United States Agency for International Development (USAID) and other Federal agencies,
supports programs in sub-Saharan Africa, Asia, and elsewhere that assist trading partners in
protecting the public against counterfeit and also substandard medicines (medicines that do not
conform to established quality standards) introduced into their markets. Ninety-seven percent of
all counterfeit pharmaceuticals seized at the U.S. border in Fiscal Year 2015 were shipped from
four economies: China, Hong Kong, India, and Singapore.

The United States welcomes reports that certain governmental authorities have increased
their vigilance against these dangerous products. For example, in 2015, customs authorities in
Hong Kong reportedly increased their efforts to seize counterfeit pharmaceuticals. Additionally,
in September 2015, CBP collaborated with Singapore Customs to conduct a joint enforcement
operation that focused on addressing the issue of counterfeit pharmaceuticals.

Many countries do not provide penalties that deter criminal enterprises engaged in global
trademark counterfeiting operations. Even when such enterprises are investigated and prosecut-
ed, the penalties imposed on them in many countries are low. Rather than deter further infringe-
ments, such penalties merely add to the cost of doing business.

Online sales of counterfeit goods have the potential to surpass the volume of sales through
traditional channels such as street vendors and other physical markets. Enforcement authori-
ties, unfortunately, face difficulties in responding to this trend (See 2015 Notorious Markets List
for more information on “"Emerging Marketing and Distribution Tactics in Internet-Facilitated
Counterfeiting”). Counterfeiters increasingly continue to use legitimate express mail, interna-
tional courier, and postal services to deliver counterfeit goods in small consignments rather than
ocean-going cargo, to make it more challenging for enforcement officials to interdict these goods.
Counterfeiters also continue to ship products separately from counterfeit labels and packaging to
evade enforcement efforts that target, or are limited by laws that require, the counterfeit item to
be “completed” which may overlook the downstream application of counterfeit labels.!?!

The United States continues to urge trading partners to undertake more effective criminal
and border enforcement against the manufacture, import, export, transit, and distribution of
counterfeit goods. USTR engages with its trading partners through bilateral consultations, trade
agreements, and international organizations to help ensure that penalties, such as significant
monetary fines and meaningful sentences of imprisonment, are available and applied so as to
have a deterrent effect on counterfeiting. In addition, trading partners should ensure that both
counterfeit goods, as well as the materials and implements used for their production, are seized
and destroyed, and thereby removed from the channels of commerce. Permitting counterfeit
goods and enabling materials to reenter the channels of commerce after an enforcement action
wastes resources and compromises the global enforcement effort. Trading partners should also
provide enforcement officials with the authority to seize suspect goods and destroy counterfeit
goods in country and at the border during import or export, or in transit movement, ex officio,
without the need for a formal complaint from a right holder.

The U.S. Government coordinates with and supports trading partners through technical as-
sistance and sharing of best practices on criminal and border enforcement, including with respect
to the destruction of seized goods (See ANNEX 2). For example, CBP is interested in exploring
opportunities for tangible cooperation on, among other issues, the border enforcement issues

[2] For more information on these trends and CBP's and ICE/HIS's IPR enforcement efforts, see Department of
Homeland Security, Intellectual Property Rights Seizure Statistics, Fiscal Year 2015 (2015) available at https:/www.
cbp.gov/sites/default /files/assets/documents/2016-Apr/FY%202015%201PR%20Stats%20Presentation.pdf
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highlighted above. These opportunities could include sharing best practices and customs-to-cus-
toms information exchange for use in risk management and enforcement actions, as well as con-
ducting joint customs enforcement operations designed to interdict shipment of IPR-infringing
goods destined for the United States. In addition, CBP is interested in pursuing bilateral and mul-
tilateral engagement on the role of the Internet and mobile technologies in the facilitation and
proliferation of counterfeit and pirated goods.

Trademark Protection Issues

Trademarks help consumers distinguish providers of products and services from each other and
thereby serve a critical source identification role. The goodwill represented in a company's trade-
mark is often one of the company’s most valuable business assets.

However, in numerous countries, legal and procedural obstacles exist to securing trademark
rights. Many countries need to establish or improve transparency and consistency in their admin-
istrative trademark registration procedures. For example, the trademark system in China suffers
from a high level of formalities required to bring opposition actions, inflexibility in relation to
descriptions of goods/services, disregard for affidavits and witness declarations in inter partes
proceedings, unreasonably high standards for establishing “well-known" mark status, and lack of
transparency in all phases of trademark prosecution.

Many other countries, including Argentina, Brazil, India, Malaysia, Mexico, Panama, the
Philippines, and Russia reportedly either have no administrative opposition proceeding, an ex-
tremely limited opposition proceeding, or extremely delayed opposition proceedings.

Mandatory requirements to record trademark licenses are another concern, as they frequent-
ly impose unnecessary burdens, both administrative and financial, on trademark owners and
create difficulty in the enforcement and maintenance of trademark rights. The absence of ade-
quate means for searching trademark applications and registrations, such as by online databas-
es, makes obtaining trademark protection more complicated and unpredictable. More than 30
nations, including Argentina, Brazil, Egypt, Indonesia, Thailand, and the United Arab Emirates
require single-Class trademark applications. Such systems lead to additional cost, both in terms
of initial filing and in relation to docketing and maintenance of multiple registrations.

Also, in a number of countries, governments often do not provide the full range of interna-
tionally recognized trademark protections. For example, dozens of countries do not offer a cer-
tification mark system for use by foreign or domestic industries. The lack of a certification mark
system can make it more difficult to secure protection for products with a quality or characteristic
that consumers associate with the product’s geographic origin. Robust protection for well-known
marks is also important for many U.S. producers and traders who have built up the reputation of
their brands.

Trademark Protection Challenges in Country Code Top-Level Domain Names

Trademark holders continue to face challenges in protecting their trademarks against unauthor-
ized uses in country code top-level domain names (ccTLDs). U.S. right holders face significant
trademark infringement and loss of valuable Internet traffic because of such uses, and it is im-
portant for countries to provide for appropriate remedies in their legal systems to address this
issue. Many ccTLDs have policies 