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U.S. and EC Business Confidential Information (BCI) redacted

l. INTRODUCTION
1. The EU’s first written submission provides a spirited defense of . . . doing nothing.

2. More specifically, the EU asserts that, after panel and Appellate Body findings that
Airbus received WTO-inconsistent subsidized financing worth billions of euros, with tens of
billions of dollars of adverse effects to U.S. interests, the EU could come into compliance by
doing essentially nothing. The EU goes even further to argue that the only meaningful acts it did
take with regard to large civil aircraft subsidies, grants of €3.5 billion in new subsidies for the
A350 XWB, were immune from review by this compliance panel. In any event, these new
subsidies were not acts designed to move the EU toward compliance with its WTO obligations.

3. This was not what the original Panel and the Appellate Body called for when they found
that the EU had conferred subsidies inconsistent with Article 5 of the SCM Agreement, and
consequently had an obligation under Article 7.8 of the SCM Agreement to withdraw the
subsidies or take appropriate steps to remove their adverse effects. The Appellate Body has
found that compliance with this obligation “will usually involve some action by the respondent
Member. This affirmative action would be directed at effecting the withdrawal of the subsidy or
the removal of the adverse effects.”* The reverse is also true: “A Member would normally not
be able to abstain from taking any action on the assumption that the subsidy will expire or that
the adverse effects of the subsidy will dissipate on their own.”?

4, Yet that is exactly what the EU proposes. Its first written submission makes clear what
the EU Notification strongly implied — that the measures the EU has taken either are doing
nothing, or are so small as to do nothing. (In fact, the EU essentially concedes that 12 of the
LA/MSF-related measures listed in the EU Notification are meaningless, as its first written
submission does not reference them.®) In short, for purposes of Article 21.5 of the DSU, the
measures taken to comply either do not exist or, in the case of LA/MSF for the A350 XWB,
exacerbate the WTO inconsistencies.

5. The EU advances a number of legal theories to defend this attempt to escape its
obligations, but they do not justify its inaction. At the highest level, the EU errs in attempting to
disaggregate its compliance obligations. The Panel and Appellate Body aggregated the subsidies
for their adverse effects analysis, and made a collective recommendation with regard to all of
them.* However, when it comes to compliance, the EU treats the recommendation as if it
applied separately to each subsidy, so that if it successfully withdraws some of the subsidies, it
has no obligation to remove adverse effects with regard to the rest. That is not how Article 7.8
of the SCM Agreement operates. It provides that a Member maintaining “any subsidy”

1 US - Upland Cotton (AB), para. 236.
2 US - Upland Cotton (AB), para. 236.
¥ See Section IV.A.2 of this submission.

* The Appellate Body declined to aggregate some of the subsidies found by the original Panel, and
performed a collective analysis for the subsidies at issue in this compliance dispute. EC — Large Civil Aircraft (AB),
paras. 1407-1408 and 1410-1412.
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inconsistent with Article 5 “shall take appropriate steps to remove the adverse effects or shall
withdraw the subsidy.” “The subsidy” and “the adverse effects” are clearly those found to exist
for purposes of Article 5. In this case, the original Panel and Appellate Body found that the
subsidies operated collectively to cause adverse effects and that, as a general matter, the
expiration of a subsidy does not remove it from the adverse effects disciplines under Article 5.
The withdrawal of one subsidy would not result in withdrawal of “the subsidy” where various
subsidies have operated collectively. Nor would withdrawal of one subsidy necessarily remove
it from the collective adverse effects analysis with regard to the remaining subsidies.

6. The EU tries to portray its inaction in the face of the recommendations and rulings of the
DSB as appropriate because the DSB was wrong. In some instances, the EU blatantly asserts
that it is not bound by panel and Appellate Body findings with which it disagrees, while in
others it seeks to hide its challenge.® But that is not how a proceeding under Article 21.5 of the
DSU operates. The task of a compliance panel is to evaluate whether the measures taken to
comply with the recommendations and rulings of the DSB exist, or are otherwise inconsistent
with the covered agreements. The DSU does not invite a compliance panel to evaluate whether
the recommendations and rulings of the DSB are valid, such that measures taken to comply need
not exist. And, indeed, the Appellate Body has repeatedly found that Article 21.5 does not allow
parties to reargue issues that were already resolved in the original proceeding, and precludes
panels from reopening such issues.

7. A core part of the EU defense is that the subsidies have “come to an end.” For many of
the older LA/MSF subsidies, it defends its current inaction by arguing that the LA/MSF
subsidies ended long ago when Airbus made payments envisaged under the relevant LA/MSF
agreements. This argument fails because the payments in question were made on below-market
terms, which was what made them subsidies in the first place. Thus, the payments did nothing to
negate the benefit conferred, which was an integral part of the subsidy, and accordingly cannot
have extinguished the subsidy.

8. The EU similarly argues that the life of most of the subsidies ended either before the
reference period covered by the original proceedings or since that time. Again, the EU
improperly measures the lives of the subsidies. In fact, its methodology treats several of them as
having ended before the original Panel began its work — obviously inappropriate in a proceeding
where the DSB recommendations and rulings on the existence of WTO-inconsistent subsidies are
the starting point. The argument also fails to take into account that these were creation subsidies
— they enabled Airbus to launch aircraft it otherwise would not have been able to launch. The
life of such a subsidy lasts for at least the life of the commercial product that it spawned, and
does not end in accordance with some artificial measurement related to the average useful life of
product assets or generic aircraft, as the EU proposes. Indeed, the LA/MSF agreements carry no
end date other than the end of the specific program to which they relate.

5 See Section 11.C of this submission.
® See Sections IV.B.2 and IV.C.2 of this submission.
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9. Finally, in the same vein, the EU asserts once again that events before or during the

reference period extinguished or extracted the benefit. Both the Panel and the Appellate Body
considered the events alleged to have extracted subsidies, and found that they did not do so, so
the EU is precluded from re-arguing the issue in a compliance proceeding. Should the Panel
decide to reopen the issue of subsidy extraction, the reasons for rejecting the EU arguments
during the original proceedings still apply. As for alleged subsidy extinctions, the EU advocates
and applies a test under which extinction occurs whenever there is a fair market transaction, at
arm’s length, that results in the transfer of ownership and control to new owners. This proposal
ignores that the Appellate Body also mandated an additional inquiry into whether, in such a
transaction, “a prior subsidy could be deemed to have come to an end.”’ By omitting this
additional criterion, the EU fails to establish that the transactions it cites meet the test for
extinguishing prior subsidies. Moreover, those transactions do not even satisfy the “transfer of
control” test that the EU advocates, and the original Panel and Appellate Body found to be
necessary, albeit not sufficient by itself, for an evaluation of alleged subsidy extinction.

10.  The EU first written submission also confirms that it has not taken appropriate steps to
remove the adverse effects. The United States has demonstrated the continued validity of the
underlying findings — including the genuine and substantial causal relationship between subsidies
and adverse effects — in the current market situation. The United States has also demonstrated
the absence of any meaningful action by the EU to address the situation, an unabated pattern of
adverse effects that is consistent with what would be expected from EU inaction, and the
existence of present adverse effects in the form of significant lost sales and displacement and
impedance.? The U.S. demonstration remains unrebutted. None of the EU’s asserted
compliance steps did anything to address, let alone remove, LA/MSF’s adverse effects.

11.  Aswith the subsidy findings, the EU response to the adverse effects findings against it
was to do nothing that would resolve the dispute. Where it did take action, it provided yet
another round of LA/MSF that enabled Airbus to bring to market the A350 XWB, compounding
the serious prejudice experienced by the United States. The EU asserts that adverse effects of
LA/MSF and other subsidies have expired on their own, and argues that this proceeding should
be treated as an entirely new dispute, where it is free to re-litigate settled issues such as the effect
of LA/MSF on Airbus’s launch decisions and the existence of competition between Airbus and
Boeing aircraft. The EU is, however, at a loss to explain how its inaction is consistent with
Avrticle 7.8 of the SCM Agreement; how it could disregard the rulings of the DSB; how subsidies
that the original Panel described as “extremely large”® could no longer cause adverse effects; and
how Airbus’s current product line, the very existence of which was found to be dependent on
LA/MSF, could have taken the sales and market share it has without LA/MSF. As a result, the
EU cannot show that it has removed the adverse effects.

" EC - Large Civil Aircraft (AB), para. 725.
® US FWS, section VI.
° EC - Large Civil Aircraft (Panel), para. 7.1967.
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12. The EU’s disregard for its compliance obligations in this dispute came into even sharper
focus when the EU finally*® submitted some of the confidential documents related to its grant of
LA/MSF for the A350 XWB in [***].* These documents confirm not only that A350 XWB
LA/MSF was identical to all prior LA/MSF in respect of its core terms, but also that

[[HSBI L. [[HSBI]]

13. Indeed, the LA/MSF contracts confirm not only that LA/MSF for the A350 XWB has a
particularly close relationship with past LA/MSF, and is therefore within the scope of this
compliance proceeding, but also that its terms were far more favorable than the market would
have provided. As an attached analysis by the economic consulting firm NERA explains, the
interest rates in the LA/MSF contracts [***].* Moreover, the LA/MSF contracts specify
[***].%* Accordingly, as the United States already demonstrated in its first written submission,
the evidence before the Panel supports a finding that LA/MSF for the A350 XWB is both an
actionable subsidy and a prohibited subsidy.

14. The EU begins the introduction to its first written submission by asserting that the U.S.
objective is that “Airbus (or its products) should not exist” and that Airbus should “cease to
exist.”*> The United States closes this introduction by noting that these statements are false. The
United States is not seeking the end of Airbus. U.S. airlines own hundreds of Airbus aircraft and
millions of U.S. citizens fly on them each year. We expect these situations to continue and
welcome fair competition that can bring significant benefits to consumers worldwide. This
dispute is about, and always has been about, the WTO-inconsistent EU subsidies that give Airbus
an unfair advantage in its competition with Boeing across the product spectrum and that cause

1% The EU has repeatedly stalled in complying with the Panel’s request for information under Article 13.
For example, the EU requested an 11-day extension solely for the purpose of bracketing documents. Letter from M.
Huttunen to Mr. Carlos Pérez del Castillo, “European Communities and Certain Member States — Measures
Affecting Trade in Large Civil Aircraft (DS316) — Recourse to Article 21.5 of the DSU by the United States” (Sept.
17, 2012) (Exhibit USA-476).

1 EC - Large Civil Aircraft (Panel), para. 1.14; French A350XWB Protocole (Exhibit EU(Art.13)-
1(BCI)); French A350XWB Convention (Exhibit EU(Art.13)-11(HSBI/BCI)); KfW A350 XWB Loan Agreement,
p. 1 (Exhibit EU(Art.13)-14(HSBI/BCI)); Spanish A350 XWB LA/MSF Contract, p. 1 (Exhibit EU(Art.13)-
29(HSBI/BCI)); UK A350 XWB Loan Agreement (Exhibit EU(Art.13)-30(HSBI/BCI)). The EU numbered the
materials presented in response to the Panel’s request under Article 13 of the DSU out of sequence with the exhibits
previously submitted to the Panel. To avoid confusing them with previously submitted materials, the United States
has cited each of these documents using the numbers in the table appended to the EU submission of October 5,
2012, and designated them “Exhibit EU(Art.13)-##".

2 [[HSBIT].

3 Comparison of A350 XWB LA/MSF Interest Rates with Market Benchmarks, para. 24 (Exhibit USA-
475(HSBI)).

4 Section V.B.3 of this submission discusses this information in more detail. As the United States already
explained in its first written submission, A350 XWB LA/MSF is also contingent on export sales. US FWS, Section
V; Section V.A. of this submission.

5 EU FWS, para. 1.
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adverse effects to the interests of the United States. It is this WTO-inconsistent subsidization of
Airbus, and not Airbus or its aircraft, that should “cease to exist.”
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. ANALYTIC FRAMEWORK

A. After Adoption of the Panel and Appellate Body Reports in £C — Large Civil
Aircraft the EU had an Obligation to Comply with the DSB’s Recommendation to
Withdraw the Subsidies or Take Appropriate Steps to Remove Their Adverse
Effects.

15.  The original Panel found that all instances of LA/MSF to Airbus prior to 2006 were
subsidies that caused adverse effects, as were certain capital contributions by the French State
and share transfers by the government of Germany, provision of the Mihlenberger Loch site, and
certain regional grants by the government of Spain.'® The original Panel then recommended that
the Member found to be granting such subsidies “take appropriate steps to remove the adverse
effects or . . . withdraw the subsidy.”*” The Appellate Body upheld these findings, and the
recommendations the Panel made with regard to the subsidies.*®> The DSB accordingly adopted
the panel and Appellate Body reports with its recommendations and rulings at the DSB meeting
of June 1, 2012.%

16.  Article 7.8 of the SCM Agreement provides that:

Where a panel or an Appellate Body report is adopted in which it is determined
that any subsidy has resulted in adverse effects to the interests of another Member
within the meaning of Article 5, the Member granting or maintaining such
subsidy shall take appropriate steps to remove the adverse effects or shall
withdraw the subsidy.

17.  Thus, the adoption of the finding that EU subsidies are inconsistent with Article 5 created
an immediate and direct obligation on the EU to withdraw the subsidies or take appropriate steps
to remove their adverse effects. The DSB adoption of its recommendations and rulings calling
for the EU to take that action triggered an independent obligation under Article 7.8 for the EU,%
which had until December 1, 2011, to comply.

18 EC - Large Civil Aircraft (Panel), paras. 8.1-8.2.
EC - Large Civil Aircraft (Panel), paras. 8.7 (ellipsis in original).
8 EC - Large Civil Aircraft (AB), paras. 1414 and 1416.

9 Minutes of Meeting Held in the Centre William Rappard on 1 June 2011, WT/DSB/M/297, para. 28 (11
July 2011).

% s - Upland Cotton (21.5) (AB), para. 243, note 494 (“We do not believe that only DSB
recommendations and rulings of ‘as such” WTO-inconsistency create implementation obligations with prospective
effect. DSB recommendations and rulings involving findings of ‘as applied” WTO-inconsistency also give rise to
prospective implementation obligations as of the adoption of the panel and Appellate Body reports.”).
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B. The Subject of this Proceeding under Article 21.5 of the DSU is Whether the EU
Complied with its Obligation under Article 7.8 of the SCM Agreement.

18.  The question before a panel considering a manner referred to it pursuant to Article 21.5
of the DSU is whether the responding party’s declared (or undeclared) measures taken to comply
with the recommendations and rulings of the DSB exist or are themselves WTO-inconsistent.
The complaining party in a compliance proceeding prevails if it can show either that the
measures taken to comply do not exist, or that they are themselves inconsistent with the covered
agreements. Thus, the complaining party in an Article 21.5 proceeding bears the burden of proof
with regard to its prima facie case, and satisfies that burden by putting forth legal arguments and
evidence adequate to justify a finding in its favor in the absence of effective refutation by the
responding party.?! The complaining party is free to adopt whatever approach it considers best,
as long as its evidence and arguments make a prima facie case that the measures taken to comply
do not exist, or are inconsistent with the covered agreements.

19. The recommendations and rulings of the DSB provide the measurement for judging
compliance. A finding under Article 5 of the SCM Agreement carries with it a special
obligation, set out in Article 7.8 of the SCM, providing that the responding Member “shall take
appropriate steps to remove the adverse effects or shall withdraw the subsidy.” As the United
States pointed out in its first written submission, the Appellate Body found in US — Upland
Cotton (21.5) that

Avrticle 7.8 specifies the actions that the respondent Member must take when a
subsidy granted or maintained by that Member is found to have resulted in
adverse effects to the interests of another Member. This means that, in order to
determine whether there is compliance with the DSB's recommendations and
rulings in a case involving such actionable subsidies, a panel would have to assess
whether the Member concerned has taken one of the actions foreseen in Article
7.8 of the SCM Agreement. We agree, therefore, with the Panel that we must also
take into account Article 7.8 of the SCM Agreement in order to determine the
proper scope of these Article 21.5 proceedings.?

20. In its first written submission, the EU takes the view that “Article 21.5 of the DSU
applies in this case as it would in any other case under any other covered agreement.”* In the
most basic sense, it is correct that in this proceeding as in any compliance proceeding, the focus
is on whether the responding Member has complied with the recommendations and rulings of the
DSB. However, the point is an academic one, because Article 7.8 of the SCM Agreement
provides for recommendations and rulings applicable only with regard to findings of

21 Chile — Price Band System (21.5) (AB), para. 134.
%2 US - Upland Cotton (21.5) (AB), para. 235, quoted in US FWS, para. 17.
% EU FWS, para. 23.
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inconsistency under Article 5 of the SCM Agreement. As these recommendations and rulings
are the focus of the analysis, the fact that Article 21.5 remains the same is of limited relevance.

21.  This result stems from the ordinary meaning of the terms of Article 21.5 of the DSU and
Avrticle 7.8 of the SCM Agreement, in their context and in light of the object and purpose of the
two texts. The EU efforts to find a “harmonious interpretation” by seeking analogies between
the DSU and the SCM Agreements®* are accordingly misplaced. Article 21.5 and Article 7.8 are
already in harmony: they instruct the Panel to examine whether measures “exist” that withdraw
the EU subsidies or those measures are appropriate steps to remove the adverse effects and, if so,
whether those measures themselves are inconsistent with the covered agreements, taking full
accougg of the related legal and factual background against which the relevant measures are
taken.

C. The Recommendations and Rulings of the DSB, as Set Out in the Original Panel and
Appellate Body Reports, Provide the Starting Point for a Panel’s Consideration of a
Claim under Article 21.5 of the DSU.

22.  Article 21.5 instructs a panel to evaluate “the existence or consistency with a covered
agreement of measures taken to comply with the recommendations and rulings,” which include
the underlying panel and Appellate Body findings, in effect, taking them as a given. It is equally
significant that Article 21.5 does not invite compliance panels to reopen or reconsider the DSB
recommendations and rulings. Indeed, it is difficult to see how a compliance proceeding could
function if the recommendations and rulings, which provide the measure of compliance, were
subject to challenge.® Thus, the DSB recommendations and rulings, including as embodied in
the panel and Appellate Body findings, are obviously important to an identification of whether a
measure taken to comply exists, and also in evaluating whether any unchanged elements of a
measure are consistent with the covered agreements. They can also play an important role in
evaluating whether a revised measure is inconsistent with the covered agreements. In short, a
compliance panel evaluates implementation of the DSB’s recommendations and rulings and,
therefore, takes as a given by the findings of the original panel and the Appellate Body.

23. That said, as the United States noted in its first written submission, a party is free to
pursue an issue that the recommendations and rulings do not settle.?” Parties may also address
issues related to aspects of a measure taken to comply that differ from the measure originally

# EU FWS, paras. 13-19.
% US - Softwood Lumber CVDs (21.5) (AB), para. 69.

% EC - Bed Linen (21.5) (AB), para. 98 (“It would be incompatible with the function and purpose of the
WTO dispute settlement system if a claim could be reasserted in Article 21.5 proceedings after the original panel or
the Appellate Body has made a finding that the challenged aspect of the original measure is not inconsistent with
WTO obligations, and that report has been adopted by the DSB. At some point, disputes must be viewed as
definitely settled by the WTO dispute settlement system.”).

2T US FWS, para. 33.
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found inconsistent with WTO obligations.”® However, even in the situation in which measures
taken to comply raise new issues, “{t}his does not mean that a panel operating under Article 21.5
of the DSU should not take account . . . of the reasoning of the original panel.”?° Thus, the
recommendations and rulings of the DSB will always provide the starting point for a Panel’s
analysis under Article 21.5. Where the measure taken to comply does not exist, they may be the
ending point, too. However, even when measures taken to comply raise new issues, a
compliance panel always must take account of the views of the original Panel and the Appellate
Body.

24.  The Appellate Body explained in Chile — Price Band System (21.5) that:

Avrticle 21.5 proceedings do not occur in isolation from the original proceedings,
but . . . both proceedings form part of a continuum of events. The text of Article
21.5 expressly links the “measures taken to comply” with the recommendations
and rulings of the DSB concerning the original measure. A panel’s examination
of a measure taken to comply cannot, therefore, be undertaken in abstraction from
the findings by the original panel and the Appellate Body adopted by the DSB.
Such findings identify the WTO-inconsistency with respect to the original
measure, and a panel’'s examination of a measure taken to comply must be
conducted with due cognizance of this background.*

25.  The Appellate Body explained further in US — Stainless Steel (Mexico) that

the mandate of an Article 21.5 panel includes the task of assessing whether the
measures taken to comply with the rulings and recommendations adopted by the
DSB in the original proceedings achieve compliance with those rulings.*

26.  These limitations on the scope of an Article 21.5 proceeding place similar constraints on
the claims and arguments that a party may raise. It is well established that a party in an Article
21.5 proceeding may not challenge findings made by the panel or the Appellate Body in the
original proceedings, and is ordinarily precluded from making arguments that it could have
raised in the original proceeding but did not.*

%8 US - Softwood Lumber VI (21.5) (AB), para. 102 (As the redetermination is “distinct from the original
determination” and provides “more explanation and reasoning” based on “more information and evidence,” then
“we do not see why the Panel would be bound by the findings of the original panel.”)

% US - Softwood Lumber VI (21.5) (AB), para. 103.
% Chile — Price Band System (21.5) (AB), para. 136.
31 Us - Stainless Steel (Mexico) (AB), para. 158, note 309.

% US - Upland Cotton (21.5) (AB), para. 210 (“{A} complainant may not reassert the same claim against
an unchanged aspect of the measure that had been found to be WTO-consistent in the original proceedings.”
(emphasis in original)); EC — Bed Linen (21.5) (AB), para. 98 (“It would be incompatible with the function and
purpose of the WTO dispute settlement system if a claim could be reasserted in Article 21.5 proceedings after the



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 - Page 10

27.  Atone point in its submission, the EU argues that these limitations on the parties’ ability
to raise issues in an Article 21.5 proceeding apply only to complaining Members, and not to
responding Members.3* There is no basis for this view. To begin, when a Member’s measure is
found to be inconsistent with a covered agreement, the recommendations and rulings under
Article 19.1 of the DSU will instruct it to “bring the measure into conformity with that
agreement.” The DSU does not give the responding party the option of complying by advancing
novel interpretations under which the measure was really inconsistent with the relevant covered
agreement. The error in the EU’s view is even clearer when the DSB issues recommendations
based on Article 7.8 of the SCM Agreement. That provision offers only two options: withdraw
the subsidy or take appropriate steps to remove adverse effects. Neither of these invites a
responding party to concoct new arguments to overturn the findings of the panel or the Appellate
Body embodied in the DSB recommendations and rulings.

28.  The Appellate Body’s jurisprudence confirms this conclusion. In US — Upland Cotton
(21.5), the Appellate Body found that:

As the Appellate Body found in EC — Bed Linen (Article 21.5 — India), a
complainant who had failed to make out a prima facie case in the original
proceedings regarding an element of the measure that remained unchanged since
the original proceedings may not re-litigate the same claim with respect to the
unchanged element of the measure in the Article 21.5 proceedings. Similarly, a
complainant may not reassert the same claim against an unchanged aspect of the
measure that had been found to be WTO-consistent in the original proceedings.
Because adopted panel and Appellate Body reports must be accepted by the
parties to a dispute, allowing a party in an Article 21.5 proceeding to re-argue a
claim that has been decided in adopted reports would indeed provide an unfair
"second chance" to that party.*®

By first addressing past findings with regard to “complainants,” and then reaching general
conclusions as to the “parties,” the Appellate Body clearly indicated that the rule against

original panel or the Appellate Body has made a finding that the challenged aspect of the original measure is not
inconsistent with WTO obligations, and that report has been adopted by the DSB.” (emphasis in original)); Mexico —
Corn Syrup (21.5) (AB), para. 79 (“We also note that Mexico did not appeal the original panel’s report, and that
Articles 3.2 and 3.3 of the DSU reflect the importance to the multilateral trading system of security, predictability
and the prompt settlement of disputes. We see no basis for us to examine the original panel's treatment of the alleged
restraint agreement.”).

¥ US - Upland Cotton (21.5) (AB), para. 211 (“A complaining Member ordinarily would not be allowed to
raise claims in an Article 21.5 proceeding that it could have pursued in the original proceedings, but did not.”); US —
Zeroing (21.5 - EC) (AB), para. 432 (the finding in US — Upland Cotton (21.5) “excludes, in principle (ordinarily)
from Article 21.5 proceedings new claims that could have been pursued in the original proceedings, but not new
claims against a measure taken to comply — that is, in principle, a new and different measure.”).

% EU FWS, para. 263-264.
% US - Upland Cotton (21.5) (AB), para. 210 (footnotes omitted).
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rearguing from the original dispute applied s well to arguments raised by responding parties.*
The Appellate Body, moreover, grounded its finding in the fact that “adopted panel and
Appellate Body reports must be accepted by the parties to a dispute” and Article 21.5
proceedings should not be conducted so as to “provide an unfair ‘second chance.”” Both
concerns apply equally in the case of findings that the responding party may otherwise wish to
reopen.

29.  The EU attempts to support its position by asserting that the reargument by responding
parties of issues settled in the original proceeding does not raise the same due process concerns
as the reargument of settled issues by complaining parties.>” The EU is again wrong. To begin,
the Appellate Body has explained its reasons for precluding the reargument in a compliance
proceeding of issues settled in the original proceeding:

When considering the status of adopted panel reports, the Appellate Body has
indicated that they are binding on the parties “with respect to that particular
dispute”. In our view, the Panel’s ruling in the original dispute disposed of
India’s claim in this regard. Thus, we consider that India is precluded from
reasserting in this proceeding and presenting arguments in support of a claim
challenging the EC’s consideration of “other factors” of injury.*

Adopted panel and Appellate Body reports apply equally to complaining and responding parties.
Thus, where the DSB’s ruling in the original dispute disposed of an issue, neither party is
permitted to negate the finality of the adopted ruling by rearguing that issue. The panel in US —
Gambling (21.5) adopted this conclusion, finding that:

{T}he respondent, as a party to the dispute, is obligated by Article 17.14 of the

DSU unconditionally to accept an adopted Appellate Body report. For the

reasons given above, the Panel considers that that obligation precludes re-

argument of the same defence in relation to the same measure without any change

relevant to the measure.*

In line with this principle, the EU may not re-argue defenses with respect to measures that have
not undergone any relevant changes since the original proceedings, including the EU’s extinction
and extraction arguments with regard to LA/MSF.

% Similarly, in EC — Bed Linen (21.5), the Appellate Body endorsed the compliance panel’s findings that:

the same principle applies to those aspects of the Panel’s report that are not appealed and are thus
not addressed by the Appellate Body. Thus, the portions of the original Report of the Panel that
are not appealed, together with the Appellate Body report resolving the issues appealed, must, in
our view, be considered as the final resolution of the dispute, and must be treated as such by the
parties.

EC - Bed Linen (21.5) (AB), para. 95, quoting EC — Bed Linen (21.5) (Panel), para. 6.51.
¥ EU FWS, paras. 263-264.
% EC - Bed Linen (21.5) (AB), para. 97, quoting EC — Bed Linen (21.5) (Panel), para. 6.52.
% US - Gambling (21.5), para. 6.59.
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30.  The short timeframe of Article 21.5 proceedings provides further support precluding the
reopening of issues settled in the original proceedings.”® Again, that concern applies equally to
reargument of issues raised responding parties.

31. The EU asserts that precluding the reargument of settled issues presents greater due
process concerns when applied to responding Members as opposed to complaining Members. In
the EU’s view, the complaining Member has the option to bring a new dispute to reargue an
unsuccessful claim from the original proceeding, while a responding Member would not have
such an opportunity with regard to a failed defense.** However, the EU misses the point. The
foundation for the Article 21.5 review is the DSB recommendations and rulings — they are taken
as a given for purposes of determining compliance. The EU’s arguments about “due process”
would appear to be an attempt to re-write Article 21.5 of the DSU and turn it into a different type
of inquiry altogether. Nor does the EU’s argument withstand review even on its own terms. The
EU never explains why a Member concerned would be re-arguing a defense in the absence of a
complaining party raising the claim to which that defense would apply. And if the complaining
party is permitted to raise that claim, then the Member concerned would have the same ability to
raise its defense whether it is in the context of an Article 21.5 proceeding or a (new) original
panel proceeding.

D. In a Proceeding Under Article 21.5, the Complaining Party Bears the Burden of
Proof that the Responding Party’s Measures Taken to Comply do not Exist or are
Inconsistent with a Covered Agreement.

32.  The general rules on burden of proof in an Article 21.5 proceeding like this one operate
as in any other proceeding.*> Thus, the complaining party bears the burden of making a prima
facie case that the measures taken to comply do not exist, or are inconsistent with the covered
agreements. Conversely, the responding party bears its own burden of rebutting any prima facie
case made by the complaining Member, including with regard to any affirmative defenses it
raises.*> A panel evaluating the various arguments “is not required to make an explicit ruling
that a complaining party has established a prima facie case of inconsistency before examining
the responding party’s defence and evidence.”** When the compliance dispute arises from a
finding under Article 5 of the SCM Agreement, the “measures taken to comply” will be those the
responding Member identifies as satisfying its obligation under Article 7.8 by withdrawing the

“0 EC - Bed Linen (21.5) (AB), para. 98.
1 EU FWS, para. 264.
“2 Chile — Price Band System (21.5) (AB), para. 134.

¥ US — Wool Shirts (AB), p. 14 (“it is a generally accepted canon of evidence in civil law, common law
and, in fact, most jurisdictions, that the burden of proof rests upon the party, whether complaining or defending, who
asserts the affirmative of a particular claim or defence. If that party adduces evidence sufficient to raise a
presumption that what is claimed is true, the burden then shifts to the other party, who will fail unless it adduces
sufficient evidence to rebut the presumption”).

“Chile - Price Band System (21.5) (AB), para. 135.
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subsidy or taking appropriate steps to remove the adverse effects, along with any undeclared
measures identified by the complaining party.

33.  This allocation of burdens has several important implications. If the complaining
Member establishes that a measure taken to comply does not exist, it has no obligation to
establish that the measure is otherwise inconsistent with the relevant covered agreements. In the
context of Article 7.8 of the SCM Agreement, this situation would apply when the declared
measures taken to comply did not withdraw the subsidy or remove its adverse effects. On the
other hand, if the complaining Member accepts the existence of the measures taken to comply,
but shows that they are insufficient to bring the responding Member fully into compliance, it will
have shown that those measures are inconsistent with the covered agreements.*® In the context
of Article 7.8 of the SCM Agreement, this situation would apply if a Member reduced, but did
not end, the WTO-inconsistent subsidy, or removed some, but not all, of the adverse effects.
Although the complaining Member may have the option of establishing non-compliance with
Article 7.8 through an ab initio showing that extant measures conferred an actionable subsidy, it
has no obligation to do so.

34.  This last point is important. Although the general burden of proof is the same for a
proceeding under Article 6 of the DSU and a compliance proceeding under Article 21.5, the
underlying legal situation is different.”® The complaining Member before a panel established
under Article 6 must establish that the responding Member’s measure is inconsistent with the
covered agreements, but in an Article 21.5 proceeding, the WTO inconsistency of the original
measure is a given. The amount and nature of the evidence and argumentation necessary for a
complaining party to make a prima facie case may differ accordingly. In a compliance
proceeding, the complaining party can prevail by showing that the responding Member has done
nothing — that is, that a measure taken to comply does not exist. That is not an option in an
original proceeding.

35.  The responding Member also has a burden of proof in a compliance proceeding, namely,
with regard to any propositions it advances. As the Appellate Body explained in Japan — Apples:

8 US - FSC Il (21.5) (AB), para. 83 (“Where a Member withdraws a prohibited subsidy only in part, it has
failed to comply fully with its WTO obligation and the Article 4.7 recommendation continues to be in effect with
respect to the part of the subsidy that has not been withdrawn. Similarly, full withdrawal of a prohibited subsidy
within the meaning of Article 4.7 of the SCM Agreement cannot be achieved by a ‘measure taken to comply’ that
replaces the original subsidy with yet another subsidy found to be prohibited. In both instances, the Member cannot
be said to have complied with the obligation to withdraw fully the prohibited subsidy™).

“® As the Appellate Body explained in Chile — Price Band System (21.5),

A panel's examination of a measure taken to comply cannot, therefore, be undertaken in
abstraction from the findings by the original panel and the Appellate Body adopted by the DSB.
Such findings identify the WTO-inconsistency with respect to the original measure, and a panel's
examination of a measure taken to comply must be conducted with due cognizance of this
background.

Chile — Price Band System (21.5) (AB), para. 136.
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It is important to distinguish, on the one hand, the principle that the complainant
must establish a prima facie case of inconsistency with a provision of a covered
agreement from, on the other hand, the principle that the party that asserts a fact is
responsible for providing proof thereof. In fact, the two principles are distinct. In
the present case, the burden of demonstrating a prima facie case that Japan's
measure is maintained without sufficient scientific evidence, rested on the United
States. Japan sought to counter the case put forward by the United States by
putting arguments in respect of apples other than mature, symptomless apples
being exported to Japan as a result of errors of handling or illegal actions. It was
thus for Japan to substantiate those allegations; it was not for the United States to
provide proof of the facts asserted by Japan.*’

Thus, any responding party may argue, as the EU has in this dispute, that the complaining party
has failed to make a prima facie case. The responding party, however, bears the burden of proof
with regard to any facts it seeks to adduce or counterarguments it seeks to raise in making that
argument.

36.  Another important consequence is that the complaining Member does not have the
burden of anticipating defenses and counterarguments that the responding Member may raise. It
need only establish the elements of its claim. The responding Member then has the burden of
choosing the arguments it considers most effective in rebuttal, and proving any necessary
allegations. To paraphrase the Appellate Body’s point in Japan — Apples, it will be for the
responding party to substantiate those allegations; it will not be for the complaining party to
provide proof of the facts asserted by the responding party.*®

37.  The EU ignores this proper allocation of burdens and seeks at several points to force the
United States to bear the burdens both of establishing the EU’s non-compliance and of
addressing in advance arguments that the EU now raises to attempt to establish compliance. In
particular, the EU argues that the United States must prove again that measures found by the
original Panel and Appellate Body to be WTO-inconsistent subsidies, which were unchanged by
the alleged measures taken to comply, remained subsidies at the end of the compliance period.*
These errors reach a peak in the EU’s extensive list of “what the United States must demonstrate
in these compliance proceedings.”>°

38.  Specifically, the EU demands that the United States prima facie case address the
following, among other things:

1) Repayments of principal and interest (which the EU refused to reveal even to the
original Panel);

4" Japan — Apples (AB), para. 157.
8 Japan — Apples (AB), para. 157.
“ EU FWS, para. 34.

% EU FWS, paras. 36-39.
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(@) modifications aligning measures with a market benchmark (which the EU alleged
for only two measures, both of which the United States addressed>");
(3) amortization of benefit (which the Appellate Body found to be one of several
potential methodologies, and not required in all cases®?);
4) extinction (which the Appellate Body did not find to exist in the original
dispute®);
(5) extraction (which the Appellate Body found not to have occurred in the first
dispute®®):;
(6) a reference period beginning no earlier than December 1, 2011 (based on no legal
authority and contrary to every past WTO subsidies dispute™);
(7) a revision to the product market definitions used in the original proceeding (which
the Appellate Body adopted at the suggestion of the EU®):;
(8)  designation of “temporal markets” (which neither the original Panel nor the
Appellate Body endorsed®’);
9) an estimate of the present amounts of alleged subsidies (which the Appellate
Body has already identified as unnecessary?); and
(10)  aconsideration of non-attribution factors (which the EU identified for the first

time in its first written submission).*®

39.  This lengthy list has little to do with making a prima facie case that a responding Member
has failed to comply with Article 7.8 of the SCM Agreement. Many of the items cover issues
that, in circumstances not present in this dispute, might provide defenses to a claim under Article
5 of the SCM Agreement, but are not part of the complaining party’s prima facie case under
Article 7.8.%° Others represent novel legal theories, raised for the first time in the EU first
written submission, that find no support in the SCM Agreement or WTO jurisprudence.®® Still
others are potentially, but not necessarily, relevant to a finding under Article 5 and, therefore, are
not necessary to establish an inconsistency with Article 7.8.%% The one relevant item on the list,

1 US FWS, paras. 5, note 13, and 97.

%2 EC - Large Civil Aircraft (AB), paras. 707 and 1241.
%% EC - Large Civil Aircraft (AB), paras. 735-736.

% EC - Large Civil Aircraft (AB), para. 754.

55

Section VI.B.4 of this submission discusses this issue in greater detail.

*® EC - Large Civil Aircraft (AB), paras. 1176-1177 and 1180.

57

Section VI.C of this submission discusses this issue in greater detail.

% US - Upland Cotton (AB), paras. 465 and 467; US — Large Civil Aircraft (AB), para. 697.
* EU FWS, paras. 36 and 39.

% Factors (3), (4), (5), and (11).

81 Factors (6), (7), (8), and (9).

82 Factors (3), (4), (6), and (10).
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factor (1), was addressed in the U.S. first written submission.®® Thus, the EU’s list has no
bearing on its allegation that the United States failed to make a prima facie case.

E. Withdrawal of the Subsidy Occurs Only When the Responding Member Removes
the Subsidy or Takes it Away, and Normally Does Not Occur Simply by the
Member Waiting for the “Passage of Time.”

40. The United States demonstrated in its first written submission that to withdraw a subsidy
for purposes of the SCM Agreement, the Appellate Body has found that responding Member will
usually have to take affirmative action to remove the subsidy or take it away.** The EU has not
disagreed with these observations, although it has focused on the fact that the Appellate Body
left open the “possibility” that “the absence of affirmative action” might lead to “expiry of the
subsidy.”®® But the panoply of EU arguments about withdrawal of subsidies through passage of
time turns the Appellate Body’s reasoning on its head. If “amortization” periods that are
relatively short, or extinction/extraction through non-governmental transactions, or the
repayment of financial contributions on subsidized terms are enough to withdraw subsidies, as
the EU advocates, then inaction on the subsidizing Member’s part is always sufficient to
withdraw subsidies. In other words, the EU’s theories fail because they make the situation that
the Appellate Body identified as “usual” — affirmative action being necessary to withdraw
subsidies — into an exception to a general rule that inaction is enough.

41. For example, the introduction to the EU first written submission contends that a Member
can achieve “withdrawal” of a subsidy for purposes of Article 7.8 by removing the financial
contribution alone.®® This assertion contradicts the EU’s position before the Appellate Body that
a “financial contribution” is an event that cannot retrospectively cease to exist, such that
“withdrawal” of the financial contribution is impossible.®” The EU’s assertion is also incorrect
as a legal matter because it presumes that a subsidy can be withdrawn while leaving the “benefit”

8 US FWS, paras. 5, note 13, and 97.
& US FWS, paras. 19-20.

% EU FWS, para. 34, note 30.

% EU FWS, para. 32.

" The EU stated:

Pursuant to Article 1, two elements make up a subsidy: a financial contribution and a benefit.
Once a financial contribution has been given, the only element that can cease to exist is the
benefit. The benefit is, therefore, the element of a subsidy that may be discontinued over time if
there is a significant change, either through the passage of time, or any other intervening event or
action.

EU Appellant Submission, para. 205 (emphasis added) (Exhibit USA-319(BCl)); see also EC — Large Civil Aircraft
(AB), para. 699 (summarizing the EU’s view). The Appellate Body agreed that term “financial contribution” refers
to a specific type of event (i.e., a governmental action), implying that it cannot be withdrawn once it occurs. EC —
Large Civil Aircraft (AB), para. 702 (““The focus of the first element is on the action of the government in making
the “financial contribution”.””).
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element in place. But Under Article 1 of the SCM Agreement, a subsidy exists when “there is a
financial contribution by a government . . . and a benefit is thereby conferred. More concisely,
the subsidy is the combination of the financial contribution, its (noncommercial) terms, and any
difference between those terms and market-based commercial terms. Attempting to negate the
financial contribution without addressing the benefit would, accordingly, fail to fully remove the
subsidy. Thus, it would not have withdrawn the subsidy for purposes of Article 7.8.

42.  Consideration against the “usual” need for affirmative action confirms this conclusion. If
the EU’s theory regarding repayment of financial contributions is correct, every subsidy with a
repayment obligation would be “withdrawn” upon repayment under the noncommercial terms,
without any action by the Member, and without regard to whether the “life” of the subsidy has
ended, as the Appellate Body understood that concept.

43.  The EU also misunderstands the significance of the Appellate Body’s reasoning with
regard to Article 5 of the SCM Agreement. The Appellate Body did not find that the “passage of
time” in and of itself ended subsidies. Rather, it found the effects of subsidies could change
because of things that happened over the course of time — the subsidy “accrues and diminishes,”
a privatization occurs, or there is a “removal of cash or cash equivalents.”®® References to the
“passage of time” indicate only that these events occur after the grant of the subsidy, and not that
time is an autonomous factor, as the EU indicates.

F. Appropriate Steps to Remove Adverse Effects

44.  As with the subsidy findings, the EU’s response to the adverse effects findings against it
was to do nothing that would resolve the dispute. The original Panel found, and the Appellate
Body affirmed, that the EU gave Airbus billions of euros in subsidized financing resulting in tens
of billions of dollars of adverse effects to the U.S. large civil aircraft industry.

45. The Appellate Body concurred with the original Panel’s conclusion that under the most
likely counterfactual scenario in the absence of the subsidies, “Airbus would not have existed . . .
and there would be no Airbus aircraft on the market. None of the sales that the subsidized
Airbus made would have occurred.”®® At a minimum, absent the subsidies, Airbus would be a
“*much weaker LCA manufacturer,”” and would have had “‘at best a more limited offering of
LCA models.””™ These findings confirm that LA/MSF enabled Airbus to develop and bring to
market each of its models of large civil aircraft as and when it did.”* The presence of such
subsidized aircraft enabled and continues to enable Airbus to capture sales and market share at
the expense of the U.S. industry.

% EC - Large Civil Aircraft (AB), paras. 709, 726, and 749. It is also significant that none of the subsidies
in this dispute are recurring subsidies.

% EC - Large Civil Aircraft (AB), para. 1264.
" EC - Large Civil Aircraft (AB), paras. 1269 and 1270.
™ US FWS, paras. 335-347 (citing EC — Large Civil Aircraft (AB); EC — Large Civil Aircraft (Panel)).
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46.  The EU’s first written submission confirms its strategy of inaction. The only meaningful
steps taken by the EU served to compound — and not remove — the adverse effects of its WTO-
inconsistent subsidies subject to the DSB’s recommendations and rulings. The EU is
conspicuous in re-litigating many of the issues already resolved by the DSB. The EU claims of
removing adverse effects are grounded in arguments that (1) the subsidies have been
withdrawn,”® and (2) that time has passed.”

47. Neither basis supports the EU’s assertion of compliance. The United States has
demonstrated that the EU has not withdrawn the subsidies.”* The United States has also
demonstrated that the passage of time has not invalidated the underlying findings or eliminated
the causal link between the subsidies and adverse effects. The EU’s assertions regarding
Airbus’s current financial situation, changes in conditions of competition, and technological
advances do not change this conclusion.”™ As found by the original Panel and the Appellate
Body, Airbus’s entire product line, the technologies applied on those products, and indeed
Airbus’s financial condition are genuine and substantially related to the LA/MSF subsidies.

48. In short, nothing has happened since the original reference period to undermine that
conclusion. LA/MSF and other subsidies have not been withdrawn; additional LA/MSF has
been provided to the A350 XWB; Airbus still supplies the market with a product line that it
would not have without launch aid, which is now even more competitive with the market entry
of the A350 XWB; and, consequently, Boeing continues to lose sales and market share worth
many billions of dollars.

G. The Choice of a Remedy Under Article 7.8 of the SCM Agreement Does Not Have
Retrospective Effect.

49.  The EU observes, correctly, that a Member granting or maintaining an actionable subsidy
has only two mechanisms for coming into compliance with the SCM Agreement: withdraw the
subsidy or take appropriate steps to remove its adverse effects. The subsidizing Member may
choose either mechanism. If both are available, the subsidizing Member may choose either and,
if it fully withdraws the subsidy or takes all appropriate steps to remove adverse effects, has no
further obligation with respect to that subsidy.

50. However, the EU errs when it asserts that once a Member has withdrawn a subsidy, “that
subsidy cannot play any part in an assertion or finding of non-compliance.””® Remedies under
Article 7.8, like all WTO remedies, are prospective. Withdrawal of an actionable subsidy does
not change the fact that, prior to withdrawal, it was inconsistent with the SCM Agreement.

2 E.g., EU FWS, paras. 482, 489, 503, 530, 542-546.

® E.g., EU FWS, paras. 554 — 558.
4

]

Section IV of this submission.
™ E.g., EU FWS, paras. 554 — 558.
EU FWS, para. 31 (emphasis in original).



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 19

Withdrawal also does not change the role such a subsidy may have played, along with other
conditions of competition, in the factual circumstances that led to other subsidies causing adverse
effects. These factual circumstances are a critical part of any evaluation of the recent evolution
of the market, which provides the only basis for a fact-based inquiry into whether withdrawal of
some subsidies, but not others, is sufficient to comply with a subsidizing Member’s obligations
under Article 7.8. Thus, contrary to the EU’s view, a panel evaluating assertions of non-
compliance must give appropriate consideration to subsidies that have been withdrawn.

51. It is worth noting at this point that the EU does not actually abide by its stated view that
withdrawn subsidies cannot play any part in an assertion of non-compliance. Rather, it treats
them consistently as non-attribution factors, arguing that the effects of allegedly withdrawn
subsidies (such as Airbus’s accumulated cash, technology base, and customer base) are
responsible for observed adverse effects, rather than the subsidies that even the EU concedes are
still in effect. This approach is fundamentally inconsistent with the adopted Appellate Body
finding that those subsidies were WTO-inconsistent during the reference period.

52.  Section VI.D.1 of this submission lays out the appropriate analysis with regard to any
subsidies that the Panel finds to have been withdrawn. As the United States has observed, the
only subsidies that the EU has withdrawn are the discounted fee for the use of the Bremen
runway and the below-market rental terms for the Mihlenberger Loch site.

H. There is No Basis in the SCM Agreement or the DSU for the EU’s Novel Procedural
Requests.

53.  The EU begins Section I1.C of its first written submission by assailing “litigation
techniques” supposedly used by the United States, and then demands a series of unprecedented
sanctions for the supposed misconduct. The EU cites no legal authority for either its claims that
the United States has misbehaved, or for the penalties it suggests. The Panel should accordingly
reject the EU’s arguments.

54, The EU first attacks the United States for not requesting an information-gathering process
under Annex V of the SCM Agreement prior to this proceeding, and charges that because of this
course of action, the EU “has been deprived of the possibility of seeking rebuttal evidence.””’
Neither criticism is accurate. Paragraph 2 of Annex V provides that the DSB shall initiate an
information-gathering process “{i}n cases where matters are referred to the DSB under
paragraph 4 of Article 7.” As the United States referred this matter to the DSB under Article
21.5 of the DSU, the information-gathering process was simply not available. Nor can this
understanding on the part of the United States be understood to have deprived the EU of any
right. If the EU were correct that Annex V is available in an Article 21.5 proceeding, nothing in
the Annex precluded it from requesting an information gathering procedure on its own behalf.
After all, paragraph 2 of Annex V provides that the DSB shall initiate an information-gathering

" EU FWS, para. 45.
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procedure “upon request,” without requiring that the request originate with the complaining
party.

55. The EU then attacks the United States for citing submissions and exhibits on the record
of the original Panel, and submitting them for the record of this Panel.”® On this broad question,
the criticism is hard to understand. It is common practice for parties to submit documents to
panels, including substantive analyses that support points made in their submission. In fact, the
EU submits a number of textual annexes and cites documents submitted to the original Panel in
its own first written submission, so it cannot legitimately criticize the United States for doing the
same. The EU takes particular exception to the submission by the United States of documents
containing EU BCI and HSBI, and erroneously accuses the United States of violating the
BCI/HSBI Procedures of the Original Panel by not having destroyed those materials. The United
States has addressed these issues separately. ™

56.  The EU also charges that the United States violated Article 4.6 of the DSU by citing
statements made by the EU during consultations.®® The EU is wrong. The Panel in Korea —
Alcoholic Beverages found that confidentiality under Article 4.6,

extends only as far as requiring the parties to the consultations not to disclose any
information obtained in the consultations to any parties that were not involved in
those consultations. We are mindful of the fact that the panel proceedings
between the parties remain confidential, and parties do not thereby breach any
confidentiality by disclosing in those proceedings information acquired during the
consultations. . .. We find therefore, that there has been no breach of
confidentiality by the complainants in this case in respect of information that they
became aware of during the consultations with Korea on this matter.®

Based on this analysis, discussing information revealed at consultations has become a standard
part of panel proceedings. In this instance, where the EU statements at consultations could be
read as implicating BCI, the United States accordingly bracketed them,®? and the EU
subsequently agreed with the public disclosure of the remaining supposedly confidential
statements.® Thus, there has been no violation of the confidentiality accorded to the EU under
Article 4.6.

57. The EU accuses the United States of attempting to shift the burden of proof to the EU by
referring to declared measures taken to comply listed in the EU Notifications as “claims,”

® EU FWS, paras. 47 and 48.
" Letter from the United States to the Panel (October 5, 2012).
8 EU FWS, para. 49.

8 Korea — Alcoholic Beverages (Panel), para. 10.23, cited with approval in Australia — Automotive
Leather, para. 9.33.

8 E.g., Termination dates of LA/MSF Agreements (Exhibit USA-296(BCl)).
8 E-mail from the EU to the Panel (4 June 2012).
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“assertions,” and “arguments.”® The EU misunderstands. As noted above, the United States
bears the burden of establishing EU measures taken to comply are either non-existent or
inconsistent with the covered agreements. The description of the measures declared in the EU
notification as “claims,” “assertions,” and “arguments” was not an attempt to shift the burden of
proof. It merely reflects the fact that the EU Notification presented those measures as
descriptions of actions, rather than citations to formal measures.®

58.  The EU then asserts that the United States “ignored” the Appellate Body’s guidance
regarding how the passage of time affects subsidies.”® As the United States shows in section
IV.B, IV.C, and IV.D, it is the EU that misunderstands the Appellate Body’s findings in this
regard. The United States has, in fact, framed its prima facie case in accordance with all of the
relevant findings in panel and Appellate Body reports adopted by the DSB.

59. The EU ends by repeating its view that the United States has failed to make a prima facie
case. This, of course, can generally be expect to be the position of every responding party in a
WTO dispute. The EU, however, argues that it has identified deficiencies so “fatal” that there is
no need for the EU to rebut them.®” It also seeks special sanctions in the form of precluding any
panel questions to the United States® and treating any U.S. criticism of arguments in the EU
FWS as “irrelevant.”® The EU cites no authority for taking such extraordinary steps, and there
is none. In fact, granting such a request would represent a severe dereliction of a panel’s duty
under Article 11 of the DSU to “make an objective assessment of the matter before it, including
an objective assessment of the facts of the case and the applicability of and conformity with the
relevant covered agreements.” That the EU would seek to insulate itself from all criticism in this
way signals a recognition that the arguments in its first written submission cannot withstand
scrutiny. The subsequent sections of this submission demonstrate that this is the case.

% EU FWS, para. 51.

8 The EU asserts that the U.S. statements in question should be “struck from the record and receive no
further consideration” based on “the general principle that tainted evidence must be excluded.” EU FWS, para. 49.
As the EU cites no authority for this “general principle” or its applicability to proceedings under the DSU, the Panel
should reject the request.

% EU FWS, para. 52.

8 EU FWS, para. 54. The United States notes the inherent inconsistency between this position and the
subsequent 1185 paragraphs in the EU first written submission attempting to rebut the prima facie case that the
United States allegedly failed to make.

% EU FWS, para. 54.
8 EU FWS, para. 55.
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1. THE ScOPE OF THIS COMPLIANCE PROCEEDING

60.  The EU does not dispute that most U.S. claims are properly before this compliance Panel.
The EU argues however that, regardless of the merits, three categories of U.S. claims fall outside
the Panel’s terms of reference. First, the EU argues that this Panel cannot entertain claims under
Articles 5(c) and 6.3(b) of the SCM Agreement, of threatened serious prejudice through
displacement and impedance into the subsidizing Member market (i.e., the EU market), because
the U.S. panel request failed to meet the requirements of Article 6.2 of the DSU with respect to
threat of serious prejudice.*® Second, while the EU does not contest that the United States
properly raised claims related to the LA/MSF for the A350 XWB, the EU argues that,
nevertheless, the Panel cannot hear them because the subsidies to the A350 XWB are not
“measures taken to comply” under Article. 21.5 of the DSU. And third, the EU argues that the
Panel’s terms of reference do not include U.S. claims that the A380 subsidies violate Articles
3.1(a) and (b) of the SCM Agreement because they do not relate to any measures taken to
comply, and the recommendations and rulings of the DSB did not obligate the EU to withdraw
those measures pursuant to Article 4.7 of the SCM Agreement. In each instance, the EU is
wrong, and the Panel should reach the merits of the U.S. claims.

61.  With respect to the EU’s arguments related to LA/MSF for the A350 XWB, in particular,
the EU documents provided in response to the Panel’s Article 13 request® confirm the U.S.
showing that LA/MSF for the A350 XWAB is within the scope of this proceeding. First, the
relevant member States granted A350 XWB LA/MSF on precisely the same four core terms as
common to all previous iterations of LA/MSF: unsecured, success-dependent, levy-based, and
back-loaded.” And second, as Section IV.E explains in greater detail, Airbus received LA/MSF
for the A350 XWB on better-than-commercial terms. Therefore, the Panel and Appellate Body
description of all previous LA/MSF as “‘unsecured loans granted to Airbus on back-loaded and
success-dependent repayment terms, at below-market interest rates, for the purpose of
developing various new models of LCA{}’*® applies equally to LA/MSF for the A350 XWB.
And, the subsidies for the A350 XWB were given for the development and production of a
product that replaces a previous subsidized Airbus product in the twin-aisle segment that was
found to cause adverse effects to U.S. interests. Because of the close nexus with the DSB’s
recommendations and rulings on past LA/MSF, LA/MSF for the A350 XWB is squarely within
the scope of this proceeding.

% EU FWS, para. 151.

% French A350XWB Protocole (Exhibit EU(Art.13)-1(BCl)); French A350XWB Convention (Exhibit
EU(Art.13)-11(HSBI/BCI)); Spanish A350 XWB LA/MSF Convenio de Colaboracion, p. 1 (Exhibit EU(Art.13)-
29(HSBI/BCI)); Kfw A350 XWB Loan Agreement (Exhibit EU(Art.13)-14(HSBI/BCI)); UK A350 XWB Loan
Agreement, Art. 2.1 (Exhibit EU(Art.13)-30(HSBI/BCI)).

% EC - Large Civil Aircraft (Panel), paras. 7.374-7.375; e.g., US FWS, para. 2.
% EC - Large Civil Aircraft (AB), para. 604 (quoting EC — Large Civil Aircraft (Panel), para. 7.525)).
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A. The U.S. Threat of Serious Prejudice Claims under Articles 5(c) and 6.3(a) of the
SCM Agreement are Squarely within this Compliance Panel’s Terms of Reference.

62.  The United States has demonstrated that, as a result of the EU’s refusal to comply with
the vast majority of the DSB’s recommendations and rulings, EU subsidies continue to cause
adverse effects in the form of serious prejudice for purposes of Article 5(c) of the SCM
Agreement. The continuing serious prejudice suffered by the United States arises from, inter
alia, displacement or impedance of its large civil aircraft imports into the EU market and/or the
threat thgareof, as provided for in Article 6.3(a) of the SCM Agreement from 2007 through the
present.

63. The EU argues that the case presented in the U.S. first written submission “contains
arguments regarding alleged threats of displacement and impedance,”® while “the United
States’ Article 21.5 Panel Request referred only to actual, rather than threatened, displacement
and impedance of imports.”*® The EU then concludes that, this Panel can entertain claims of
actual serious prejudice, but cannot hear claims under Article 5(c) of threatened serious
prejudic%7thr0ugh displacement and impedance into the subsidizing Member market (i.e., the EU
market).

64.  The EU has misinterpreted both the U.S. panel request and the SCM Agreement.
Footnote 13 to Article 5(c) of the SCM Agreement explicitly provides that “{t}he term ‘serious
prejudice to the interests of another Member’ is used in this Agreement in the same sense as it is
used in paragraph 1 of Article XVI of GATT 1994, and includes threat of serious prejudice.”®®
Thus, when Articles 5(c) and Article 6.3 refer to “serious prejudice,” they cover threat of serious
prejudice as well.

65.  The U.S. panel request does not refer to “actual serious prejudice” as distinct from
“serious prejudice” as defined in footnote 13. Rather, it frames the U.S. claim in terms of
“adverse effects” (which include threat of serious prejudice) and “subsidies . . . inconsistent with
Articles 5(c), 6.3(a), 6.3(b), and 6.3(c)” (which include threat of serious prejudice).*® Thus, the
U.S. panel request includes any claims of threat of serious prejudice embodied in the U.S. first
written submission, which should end the inquiry.

66. However, the EU seeks to avoid the clear meaning of the terms used in the U.S. panel
request by noting that the phrase “causing or threatening to cause serious prejudice”*® appears in

% US FWS, paras. 504-19.
% EU FWS, para 157.

% US FWS, paras. 159 (emphasis original).

" EU FWS, para. 151.

% SCM Agreement, Art. 5 note 13 (emphasis added).
U.S. Panel Request, para. 8.

100 y.S. Panel Request, WT/DS316/6, (11 April 2006), quoted in EU FWS, para. 158 (emphasis omitted).
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the U.S. panel request in the original proceeding, but not in the U.S panel request for this
proceeding. The EU views this difference as indicating that the panel request in this dispute does
not cover “threat of serious prejudice.” There is no basis for this argument.

67.  Article 6.2 of the DSU requires that a panel request “identify the specific measure at issue
and provide a brief summary of the legal basis of the complaint, sufficient to present the problem
clearly.”*®* The U.S. compliance panel request satisfies this requirement by clearly setting out a
claim of adverse effects by reason of serious prejudice within the meaning of Article 6.3(a), (b),
and (c), with “serious prejudice” having the meaning explicitly given to it by the SCM
Agreement (that is, encompassing threat of serious prejudice). There is accordingly no need to
refer back to the original panel request.

68. In any event, a comparison of the two panel requests only serves to reinforce the
conclusion that the U.S. compliance panel request covers serious prejudice, including threat of
serious prejudice. The original panel request describes the relevant violation as consisting of
subsidies that “appear to be causing adverse effects to U.S. interests within the meaning of . . .
Articles 5(c), 6.3(a), 6.3(b), and 6.3(c) of the SCM Agreement because the measures . . . are
causing or threatening to cause serious prejudice to the interests of the United States. . . .”*% The
compliance panel request does not reference serious prejudice or threat of serious prejudice; it
states the claim in terms of “subsidies . . . inconsistent with Articles 5(c), 6.3(a), 6.3(b), and
6.3(c).” Referring to the original panel request, which the United States emphasizes is
unnecessary, would accordingly suggest that the inconsistency with Articles 6.3(a) and (b) is the
same in both, namely, serious prejudice and threat of serious prejudice.

69.  Contrary to suggestions by the EU, past panel and Appellate Body reports confirm that
serious prejudice includes the threat of serious prejudice. The EU relies upon the Appellate
Body’s statement in US — Upland Cotton (21.5) that *“a threat of serious prejudice claim does not
necessarily capture and provide a remedy with respect to the same scenario as a claim of present
serious prejudice.”'® But this statement merely indicates that a threat of prejudice claim may
not encompass an actual serious prejudice claim. It indicates nothing about the reverse situation
arising here, where in keeping with the definition, a serious prejudice claim encompasses a threat
of serious prejudice claim.

70. Indeed, the original panel in US — Upland Cotton found that GATT 1994 and the SCM
Agreement “make it clear that, whatever the overall scope of the concept of serious prejudice
may be, that scope includes the concept of ‘threat’ of serious prejudice. The ordinary meaning of
the verb “include’ is: ‘comprise or reckon in as part of a whole.” Thus, serious prejudice includes

101 EC — Fasteners (AB), para. 562.
102 U.S. Panel Request, para. 8.
103 Us - Upland Cotton (21.5) (AB), para. 244; EU FWS, para. 159.
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a threat of serious prejudice.”*** Similarly, the panel in Korea — Commercial Vessels, citing
footnote 13 to the SCM Agreement, reiterated that “the concept of serious prejudice includes
threat of serious prejudice (just as the term “injury” in the SCM Agreement includes ‘threat of
material injury’).”*%

71. It is also significant that, as a practical matter, past panels have understood claims of
“serious prejudice” to include claims of “threat of serious prejudice.” For example, in Indonesia
— Autos, neither the United States nor the European Communities referenced “threat of serious
prejudice” in their panel requests,*® yet both made specific threat claims in their written
submissions, and the panel ultimately made findings on those claims.'®’ In Korea — Commercial
Vessels, the European Communities, as the complainant, made no specific threat claims in its
panel request,*® yet the panel itself raised the question of threat of serious prejudice, indicating
that it saw no need to differentiate claims of actual and threatened prejudice.’® Thus, the EU
has in the past shared the U.S. understanding that explicit reference to threat of serious prejudice
in a panel request is unnecessary.

72. In any event, any misconceptions that the EU had about the inclusion of threat of serious
prejudice in this dispute™ are not due to a deficiency in the U.S. panel request. Consistent with
Article 6.2 of the DSU, the U.S. panel request “present{s} the problem clearly,” in making
claims under Articles 5(c) and 6.3(a) of the SCM Agreement. The EU concedes that the panel
request properly alleged continuing adverse effects in the form of serious prejudice through
displacement or impedance of U.S. like product in the EU market. And the SCM Agreement
explicitly states that “serious prejudice . . . includes threat of serious prejudice.” Accordingly,
any U.S. claims regarding threat of serious prejudice remain within this Panel’s terms of
reference.

104 Us — Upland Cotton (Panel), para 7.1493. The panel made clear that “{t}he converse would not
necessarily hold. That is, a finding of threat of serious prejudice would not necessarily include present serious
prejudice.” US — Upland Cotton (Panel), para 7.1493 note 1555.).

15 Korea — Commercial Vessels, para. 7.589. US — Line Pipe (AB), paras. 138, 170 (rejecting panel’s
contention that substantial cause of serious injury and threat of serious injury were mutually exclusive, and finding
instead that it saw “‘serious injury’ — because it is something beyond a ‘threat’ — as necessarily including the concept
of a ‘threat” and exceeding the presence of a ‘threat’” (emphasis original)).

106 Request for the Establishment of a Panel by the United States, Indonesia — Autos, WT/DS59/6, 12 June
1997; Request for the Establishment of a Panel by the European Communities, Indonesia — Autos, WT/DS54/6, 12
May 1997.

97 Indonesia — Autos, paras 8.445, 8.448.

198 Request for the Establishment of a Panel by the European Communities, Korea — Commercial Vessels,
WT/DS273/2, 11 June 2003.

19 Korea — Commercial Vessels, paras. 7.529, 7.589.
10 EU FWS, para. 151.
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B. U.S. Claims Related to LA/MSF for the A350 XWB are within this Panel’s Terms of
Reference.

73. In its first written submission, the United States explained that LA/MSF for the A350
XWB satisfies the nature, effects, and timing elements of the close nexus test and, therefore, falls
within the terms of reference of this compliance Panel. Drawing on the evidence contained in
some 45 publicly available exhibits, the United States demonstrated that A350 XWB LA/MSF
has the same core terms as all previous LA/MSF for Airbus models, as well as the same grantor,
grantee, purpose, and product (with regard to twin-aisle aircraft); that it has the effect of
undermining the EU’s compliance with the recommendations and rulings of the DSB; and that
the A350 XWB LA/MSF legal instruments and disbursements occurred close in time to the
DSB’s adoption of the reports of the original Panel and the Appellate Body, the issuance of the
Panel’s interim report, the EU’s compliance period, and other significant milestones in this
dispute.*™

74. The EU disputes very little of this. In particular, the EU does not contest that LA/MSF
for the A350 XWB has the same four core terms as all previous LA/MSF, or that LA/MSF for
the A350 XWB has the effect of negating the EU’s compliance with the DSB recommendations
and rulings in this dispute, or that the legal instruments conferring A350 XWB LA/MSF were
issued from June 2009 onward, and that disbursements occurred continually from 2009 to
2012.*? The documents submitted by the EU in response to the Panel’s request for information
under Article 13 of the DSU confirm each and every one of these points.

75. Rather, the EU invents and then subjects the U.S. claims to an “overarching measure” test
that has no basis in the text of the DSU or previous panel or Appellate Body reports. The EU
also raises several tangential issues regarding the nature, effects, and timing of LA/MSF for the
A350 XWB. And finally, the EU argues that two previously independent bases for including
undeclared measures taken to comply in the scope of a compliance proceeding — “replacement”
and “circumvention” — are merely factors for consideration within the close nexus test.

However, no “overarching measure” test exists. The EU’s arguments regarding the nature,
effects, and timing of LA/MSF for the A350 XWB are either contrary to past Appellate Body
reports or irrelevant to the issues before the Panel. Therefore, the EU has failed to undermine the
U.S. demonstration that LA/MSF for the A350 XWB is properly in the scope of this proceeding
because it satisfies the “close nexus” test , this challenge to the terms of reference must fail.

1 There is no threshold “overarching measure” test.

76. Perhaps recognizing that it cannot rebut the U.S. showing under the close nexus test, the
EU attempts to subject U.S. claims to an “overarching measure” test. This “threshold” inquiry,
invented by the EU for this proceeding, would allow a compliance panel to consider only those
measures that are “all instances of the application of the same overarching measure at issue

" US FWS, Section IV.C.
12 EY FWS, para. 109; id., para. 1102; see also, e.g., US FWS, para. 118.
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before the original and compliance panels.”*** This is incorrect. The Appellate Body has
repeatedly recognized that the close nexus test calls for an examination of the nature, effects, and
timing of an undeclared measure taken to comply to determine whether it falls within the terms
of reference of a compliance panel.'** However, the Appellate Body has never indicated —
explicitly or implicitly — that there is a separate threshold requirement, the so-called “overarching
measure” test. This is true not only of the reports cited by the EU (i.e., US — Cotton (21.5), US —
Zeroing (21.5 - EC), and US - Softwood Lumber CVDs (21.5)), but also of cases where there
was nothing remotely resembling what the EU calls an “overarching measure,” such as Australia
— Salmon (21.5), Australia — Automotive Leather (21.5), and EC — Bananas 111 (21.5 — US).
Thus, previous panel and Appellate Body reports confirm that a claim is within the terms of
reference if it satisfies the close nexus test based solely on the three factors explicitly cited by the
Appellate Body: nature, effects, and timing.

77, Neither these reports nor any other has imposed a threshold “overarching measure”
requirement separate from the close nexus test.'*> In Australia — Salmon and Australia —
Automotive Leather, the compliance panels did not evaluate whether there was an *“overarching
measure,” and the facts show that there was none. In Australia — Salmon (21.5), the original
panel declared WTO-inconsistent a salmon quarantine measure enacted pursuant to Australia’s
Quarantine Proclamation 86A (“QP86A”), while the compliance panel included in its terms of
reference a separate import restriction imposed by the government of Tasmania, not pursuant to
QP86A.M° In Australia — Automotive Leather (21.5), the original Panel had found subsidies to
an automotive leather manufacturer to be WTO-inconsistent, but the compliance panel later
found that even though Australia terminated the original subsidies, the Panel’s terms of reference
covered a new subsidized government loan to an affiliated company.**’ In both cases, the
compliance panels found that their mandate included undeclared measures taken to comply, even
though there were no assertions of an “overarching measure” of the type envisioned by the EU.

78. Moreover, the Appellate Body praised the approach these two compliance panels took in
including the undeclared measures taken to comply in their terms of reference, despite their
failure to cite an overarching measure. The Appellate Body stated that the two panels’ reports
served ““as useful illustrations of when such a finding is appropriate. In each of these cases, the

3 EU FWS, para. 69.
4 E.g., US - Zeroing (21.5 — EC) (AB), paras. 204-205 (quoting Softwood Lumber CVDs (21.5) (AB)).

15 EU FWS, paras. 75-76. The EU at times insinuates that the “overarching measure” test is an additional
element of the close nexus test. EU FWS, para. 76 (“As explained above, if a complaining Member cannot make the
requisite threshold showing that the alleged undeclared measure taken to comply is an application of the overarching
measure at issue in the original proceedings, or an application of the declared measure taken to comply, then there is
no need for a compliance panel to proceed with any additional steps of the ‘close nexus’ analysis.”) (emphasis
added). Given that the EU’s overarching measure test functions as a gatekeeper mechanism, it is more accurately
understood as a separate “threshold” test.

18 Australia — Salmon (AB), paras. 2-3; Australia — Salmon (21.5), para. 2.32.
17 Australia — Automotive Leather (21.5), para. 1.4.
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panel examined a measure that the implementing Member maintained was not a measure taken to
comply.”**® The Appellate Body would not have endorsed the approach taken by these
compliance panels, which considered measures entirely distinct from those covered by the
original proceedings, if the EU’s “overarching measure” test were valid.

79.  In US - Softwood Lumber CVDs (21.5)'*°, the Appellate Body interpreted Article 21.5 as
confirming that:

{s}ome measures with a particularly close relationship to the declared ‘measure
taken to comply’, and to the recommendations and rulings of the DSB, may also
be susceptible to review by a panel acting under Article 21.5. Determining
whether this is the case requires a panel to scrutinize these relationships, which
may, depending on the particular facts, call for an examination of the timing,
nature, and effects of the various measures.*?

The Appellate Body then analyzed each of those factors.*** It concluded that it saw “no error on
the facts of this case in the Panel’s finding that *...there is sufficient overlap in the timing, or
temporal effect, and nature of the Final Determination, Section 129 Determination and First
Assessment Review for the latter to fall within the scope of the present DSU Atrticle 21.5
proceedings.””*? The Appellate Body never mentioned the term “overarching measure” or
examined whether one existed.'?® This fact undermines yet again the EU’s contention that this is
a threshold requirement that must be met to even reach the close nexus test.

80. EC — Bananas (21.5 — US) (AB) provides yet another example where the presence or
absence of an overarching measure was irrelevant. There, “the Panel relied upon the Appellate
Body’s finding in US — Softwood Lumber 1V (Article 21.5 — Canada) that some measures with a
particularly close relationship to the declared ‘measure taken to comply’, and to the
recommendations and rulings of the DSB, may also be susceptible to review by a panel acting
under Article 21.5.”*** The Appellate Body found that the analysis must begin with the question
of whether the measure at issue was in itself a measure taken to comply, and only if it was not
would the Appellate Body turn to the close relationship analysis from US — Softwood Lumber IV
(21.5).' The Appellate Body never mentioned that an “overarching measure” test might be
relevant at any point, nor did the Appellate Body fault the compliance panel for not conducting

118 Us - Softwood Lumber CVDs (21.5) (AB), para. 74.
19 US — Softwood Lumber CVDs is also sometimes referred to as US — Softwood Lumber 1V.
120 s — Softwood Lumber CVDs (21.5) (AB), para. 77.

121 Us - Softwood Lumber CVDs (21.5) (AB), paras. 82-85.

122 s - Softwood Lumber CVDs (21.5) (AB), para. 91 (quoting Panel Report, Softwood Lumber CVDs
(21.5), para. 4.42).

123 US - Softwood Lumber CVDs (21.5) (AB), para. 82.

124 EC — Bananas (21.5 — US) (AB), para. 243 (internal quotations and citations omitted).

15 EC — Bananas (21.5 — US) (AB), para. 245.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 - Page 29

one. This confirms again that satisfying the “close nexus” test alone is sufficient for a measure
to come within the terms of reference of a compliance panel.

81. Moreover, the EU’s invented “overarching measure” test would undermine an important
part of a compliance panel’s mandate — preventing circumvention. As the Appellate Body stated
with respect to terms of reference, the “limits {on Article 21.5 proceedings} should not allow
circumvention by Members by allowing them to comply through one measure, while, at the same
time, negating compliance through another.”*?® The EU itself has admitted this, both in this
dispute and in prior disputes.?” However, the EU’s “overarching measure” argument would
invite circumvention, both in this dispute and in others.

82. To illustrate, it is useful to consider the situation in US — Upland Cotton (21.5).
According to the EU, the compliance panel’s terms of reference included cotton subsidies paid
after the expiration of the reasonable period of time only because those subsidies were granted
under the same “‘legislative and regulatory provisions’” as the cotton subsidies before the
original Panel.*® Under the EU”’s approach, a Member could negate a measure taken to comply
simply by switching to a new legislative or regulatory provision. The Appellate Body deemed
this approach unacceptable, as the responding Member could repeat the tactic in successive
disputes to evade review indefinitely.**

126 Us — Softwood Lumber CVDs (21.5) (AB), para. 71. In addition, the Appellate Body has stated: “The
requirements in Article 21.5 to examine whether compliance measures exist and whether the measures taken to
comply are consistent with the covered agreements also suggest that substantive compliance is required, rather than
formal removal of the inconsistent measure.” EC — Hormones (AB), para. 308; cf. Brazil Third Party Submission,
para. 31 (“Brazil believes the Panel should put substance over form and focus on the nature and effects of the
challenged measures in comparison with the measure taken to comply and the original measures and the need to
provide an effective resolution to the dispute.”).

127 «£ AYs the Appellate Body made clear from its analysis in US — Zeroing (EC) (Article 21.5 — EC), a
consideration of circumvention is part of the ‘effects” element of the ‘close nexus’ test. . ..” EU FWS, para. 90; see
also US FWS, para. 164 (discussing the EU’s statements about circumvention in the context of US — Zeroing (21.5 -
EC) (AB)).

128 EU FWS, paras. 74-75 (“In US — Cotton (Article 21.5 — Brazil), it was not in dispute that, ‘since the
adoption of the original panel and Appellate Body reports, the United States continued to provide marketing loan
and counter-cyclical payments to United States producers of upland cotton, and the legislative and regulatory
provisions governing these payments remained unchanged’. In other words, the payments were made pursuant to
the same overarching measure, which in that dispute was considered by the Appellate Body to be a ‘subsidy
programme’. In sum, the Appellate Body Reports discussed above demonstrate that while establishing the existence
of an overarching measure may not always be sufficient to demonstrate jurisdiction over alleged undeclared
‘measures taken to comply’, it is an important threshold element of the jurisdiction analysis.”) (italics and underline
original).

129 Us — Upland Cotton (21.5) (AB), para. 245 (“a complaining Member that has demonstrated that
subsidies provided by another Member have resulted in adverse effects would obtain relief only with respect to any
lingering effects of the subsidies provided during the period examined by the panel. As Australia notes, such panel
findings would essentially be declaratory in nature, because there would be no impact on subsidies granted or
maintained after the panel made its finding. The complaining Member would have to initiate another dispute to
obtain relief with respect to payments made after the period examined by the panel, even if those subsidies are
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83. In sum, WTO panel and Appellate Body reports do not mention the concept of an

overarching measure in evaluating whether undeclared measures taken to comply are in the
scope of a compliance proceeding. Indeed, the EU’s euphemistic references to its “overarching
measure” requirement as “implicit” and an “{implicit} understanding”** underscore the very
conspicuous absence of any discussion of such a test in previous panel and Appellate Body
reports and confirm that this is a newly coined EU invention. Further, the EU cites no basis in
the text of the covered Agreements for its “overarching measure” argument, nor does any such
basis exist.**! And the existence of such a test would invite circumvention and frustrate the
purpose of compliance proceedings under Article 21.5, in particular, and the dispute settlement
process, generally. All considerations point to the same conclusion: no “overarching measure”
requirement exists.

2. LA/MSF for the A350 XWB satisfies the requirements of the close nexus test.

84.  The United States demonstrated in its first written submission that subsidies to the A350
XWB satisfied the “close nexus” test and, therefore, constituted undeclared measures taken to
comply for purposes of this proceeding under Article 21.5 of the DSU. The EU raises various
minor arguments intended to rebut the U.S. prima facie case regarding the nature, effects, and
timing of LA/MSF for the A350 XWB. Such arguments are either squarely at odds with past
panel and Appellate Body reports, irrelevant, or both.

85. In fact, the EU’s first written submission confirms that, by its nature, and in light of its
effects and timing, LA/MSF for the A350 XWB is well within this Panel’s terms of reference.
The EU’s submission confirms that LA/MSF for the A350 XWB and the previous seven tranches
of LA/MSF that EU member States have granted to Airbus since 1969 have essentially the
same nature. Each of these instances of LA/MSF is a loan, with the same core terms and
conditions (levy-based, unsecured, success-dependent, and back-loaded). All of these loans have
the same purpose, the development of new models of large commercial aircraft. The loans target

recurring payments or otherwise of the same nature as those found to have resulted in adverse effects. Even if the
complaining Member were to succeed in its claims a second time, the subsidizing Member could provide further
subsidies after the second panel’s ruling, and the complaining Member would have to initiate yet another dispute,
and this cycle could continue.”); cf. Brazil Third Party Submission, para. 30 (“Brazil is of the view that an overly
narrow approach to an Article 21.5 Panel’s terms of reference would undermine the effectiveness of the dispute
settlement process.”).

130 EU FWS, para. 69 (“The understanding that an undeclared ‘measure{} taken to comply’ should be
limited to measures that are all instances of the application of the same overarching measure at issue before the
original and compliance panels is implicit from the findings of every Appellate Body report that has considered this
issue, as well as from the manner in which the Appellate Body has applied the ‘close nexus’ test in those reports.”).

B1 In addition, the term “overarching measure” does not appear in the negotiating history of the SCM
Agreement. See GATT Digital Library, http://gatt.stanford.edu (providing zero search results for the term
“overarching measure”).

132 US FWS, para. 353 (illustrating the successive tranches of LA/MSF since the 1960°s).
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the same products: single-aisle aircraft, twin-aisle aircraft, or very large aircraft. And, Airbus
received all of this financing on better-than-commercial terms.'*

86. In terms of effects, the EU’s grant of fresh LA/MSF for the A350 XWB has the effect of
detracting from the EU’s compliance status, and undercutting any meaningful steps which —
hypothetically and counterfactually — the EU might have taken to comply with the DSB’s rulings
on LA/MSF."*

87. In terms of timing, all four LA/MSF contracts were executed after the Panel issued its
interim report; disbursements pursuant to all four contracts occurred [[ HSBI ]];** and
discussions between Airbus and the governments about the LA/MSF [***]. Therefore, there is
no doubt that A350 XWB LA/MSF bears a close nexus with the recommendations and rulings of

the DSB as they relate to prior LA/MSF, and the inconsequential measures taken to comply.

88. It also bears repeating that LA/MSF for the A350 XWB funded the development and
production of aircraft in the twin-aisle segment of the market, where LA/MSF for previous
Airbus models (A300, A310, A330, and A340) had already been found to confer subsidies that
cause serious prejudice. Thus, the Panel should treat LA/MSF for the A350 XWB is properly
treated as an undeclared measure within the scope of this proceeding,

a. Similarities in the nature of LA/MSF for the A350 XWB and previous
grants of LA/MSF because of similarities in their nature demonstrate their
close relationship.

89. In terms of nature, the United States explained in its first written submission that
LA/MSF for the A350 XWB bears a close nexus to the recommendations and rulings in this
dispute, and to the EU’s declared measures taken to comply. In particular, the United States
showed that LA/MSF for the A350 XWB and all previous LA/MSF grants had the same grantors
and grantees (i.e., Airbus and the four EU member States), the same core terms (i.e., unsecured,
success-dependent, levy-based, and back-loaded), and the same purpose (i.e., financing for the

133 Section IV.E demonstrates this point, as does the U.S. first written submission, paragraphs 137-138.

134 Rather than address this point head-on, the EU reverts to its arguments on adverse effects (in the sense
of the SCM Agreement), attempting to distort the close nexus test into a determination about serious prejudice in the
sense of the SCM Agreement. Section I11.B.2.b discusses this issue in more detail.

135 Annexe 4 to French A350 Protocole (Exhibit EU(Art.13)-5(HSBI)); KfW A350 XWB Loan Agreement
[***], Art. 3.2 (Exhibit EU(Art.13)-14(HSBI version)); Spanish A350 XWB Convenio de Colaboracion, Art. 3
(Exhibit EU(Art.13)-29) (HSBI version); UK A350 XWB Loan Agreement, Art. 1.1 (Exhibit EU(Art.13)-30) (HSBI
version).
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development of new models).*** Furthermore, like LA/MSF for the A300, A310, A330, and
A340, the subsidized product for LA/MSF for the A350 XWB is a twin-aisle aircraft.**’

90.  The EU does not contest these facts about the commonality of the parties, the core terms,
the purpose, and the subsidized product.**® Rather, the EU disputes the existence of a close
nexus in terms of the nature of the measures because: (i) the A350 XWB LA/MSF agreements
were putatively “confirmed” at least two years after commercial launch, in December 2006;*°
(ii) there was putatively no intergovernmental agreement associated with LA/MSF for the A350
XWB;* and (iii) “{t}he US argument that the four A350 XWB financing agreements are of the
same ‘nature’ as earlier financing agreements is tantamount to reasserting that these measures are
accorded pursuant to an overarching MSF programme.”*** None of these arguments is valid.

91.  With respect to point (i), the EU argues that confirmation of the A350 XWB financing
agreements after the decision to launch the aircraft “is in contrast with member State financing
agreements for other aircraft, where the agreements were generally entered into much closer in
time to the launch of the related aircraft.”**> However, the only example given by the EU is the
A380, where the first agreement was entered into a few months prior to the launch decision.*?
Of course, the remaining three A380 agreements were confirmed after the launch decision, just
as was the case with the A350 XWB financing agreements. In fact, the EU member States
frequently issued documents granting LA/MSF after (and in some cases, long after) the formal
launch of the relevant aircraft:

3¢ US FWS, para. 147.

137 US FWS, para. 147 (stating, in the EU’s discussion of “nature,” that “none of the four A350XWB
financing agreements was confirmed until 2009, more than two years after the decision to launch the aircraft (in
December 2006).” Thus the EU argument “that identity, for example, of the product and country coverage impacted
by the alleged measure taken to comply and the original measure at issue, does not suffice to establish a close
nexus{},” EU FWS, para. 82 (bolding and underlining in original), is irrelevant, since the United States has pointed
to several other features that A350 XWB LA/MSF has in common with previous LA/MSF.

38 Thus, the parties both agree that LA/MSF for the A350 XWB was granted by France, Spain, Germany,
and the UK to Airbus, for the purpose of developing a new model of large civil aircraft, on unsecured, success-
dependent, levy-based, and back-loaded terms. US FWS, paras. 142-147.

3% EU FWS, para. 105.

10 EU FWS, para. 106 (“{T}he United States has presented no evidence of intergovernmental agreements
associated with the A350XWB development, or any associated financing agreements. In fact, there were no such
agreements, either prior to launch or after launch.”).

Y EU FWS, para. 107.
12 EU FWS, para. 105.
3 EU FWS, para. 105.
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LA/MSF Contracts Post-Dating Commercial Launch**
Program
LCA Launch
Program Date LA/MSF Document Document Date

A300 1969 French A300B LA/MSF contract [***]'%

A300 1969 Spanish A300 LA/MSF contract [***]'4

A310 1978 French A310 LA/MSF contract Apr. 30, 1980

A320 1984 German A320 LA/MSF contract [***]4®

A320 1984 UK A320 LA/MSF contract [***]'*°

A320 1984 French A320 LA/MSF contract [***]*°

A330/340 1987 Spanish A330/340 LA/MSF contract [***]*!

A330/340 1987 UK A330/340 LA/MSF contract [***]"**

A330/340 1987 French A330/340 LA/MSF contract [***]"*°

A330-200 1995 French A330-200 LA/MSF contract [***]*

A340-500/600 | 1997 Spanish A340-500/600 LA/MSF contract [***]*°

A340-500/600 | 1997 French A340-500/600 LA/MSF contract [***]*°

A380 2000 Spanish A380 LA/MSF contract [***]*7

A380 2000 French A380 LA/MSF contract [***] 1%

A380 2000 German A380 LA/MSF contact [***]*°

44 This list may be non-exhaustive, since the EU has not accounted for all past LA/MSF contracts with
Airbus in a transparent manner. E.g., EC — Large Civil Aircraft (Panel), note 2439 (pointing out that the EU refused
to provide the German A330/340 contract, even though the Panel had specifically asked the EU for it).

145 EU FWS, Exhibit List.
146 EU FWS, Exhibit List.

147 See 1997 Senate Report, p. 67 (indicating that the A310 agreement was notified (“notifiée”) on Apr. 30,
1980) (Exhibit USA-312).

%8 German A320 MSF Agreement, p. 12 (Exhibit USA-313(BCI)).

Y9 EU FWS, p. 405.

150" A320 Protocole, p. 6 (Exhibit USA-314(BCl)).

5L EU FWS, Exhibit List.

152 EU FWS, Exhibit List.

153 EU FWS, Exhibit List.

>4 French A330-200 Launch Aid Convention and Protocole, p. 5 (Exhibit USA-315(BCl)).

> Protocole d’Accord entre I’Etat & Airbus France relatif au programme Airbus A340-500 et A340-600,
p. 6 (Exhibit USA-316(BCl)).

1% Spanish A340-500/600 Agreement, p. 1 (Exhibit USA-317(BCI)).
57 Spain A380 LA/MSF Contract, p. 1 (Exhibit USA-88(BCI)).

158 French A380 Launch Aid Protocol, p. 7 (Exhibit USA-318(BCl)).
159" German A380 LA/MSF Contract, p. 22 (Exhibit USA-83(BCI)).

a
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92.  This table shows that the formal grant of LA/MSF for an aircraft often follows its launch.
Therefore, the fact that the LA/MSF for agreements for the A350 XWB were signed after launch
of that aircraft does not differentiate them in any meaningful way from past grants of LA/MSF.
And, these past differences in timing did not prevent the conclusion that LA/MSF enabled
Airbus to bring the aircraft to market when and as it did.

93. With respect to point (ii), the presence or absence of an explicit or written
intergovernmental agreement is also an incidental feature of particular LA/MSF agreements,
rather than an essential characteristic of the “nature” of all LA/MSF. Indeed, as the Panel noted
during the original proceedings, not all previous grants of LA/MSF involved intergovernmental
agreements:

No inter-governmental agreements were concluded in the context of the LA/MSF
provided by the governments of France and Spain for the A330-200 and A340-
500/600 projects (respectively launched in 1995 and 1997), nor in the context of
the LA/MSF provided by the governments of France, Germany, Spain and the UK
for the A380 (launched in 2000). Instead, for these projects it appears that the EC
member States entered into separate national-level contracts, setting forth all
relevant terms and conditions . . . .*®

94.  With respect to point (iii), the EU asserts that the U.S. argument on the nature of
LA/MSF for the A350 XWB is “tantamount to reasserting that those measures are accorded
pursuant to an overarching MSF programme.”*®* The EU’s attempted rebuttal fails for four
reasons.

95. First, the close nexus test, in its many applications, has never inquired whether the
measures are all part of an overarching program. Second, no prior Appellate Body or panel
report, nor any logic advanced by the EU, suggests that the evidence necessary to satisfy the
nature element of the close nexus test is equivalent to the evidence required to demonstrate a
single, overarching program. In fact, it almost certainly is not. Similarities in nature may well
be sufficient for the purpose of the close nexus test even if they do not indicate the existence of
an overarching program. Third, the EU’s argument is internally inconsistent. Having first
argued that an “overarching measure” test must precede analysis under the close nexus test, the
EU cannot consistently argue that one of the elements of the close nexus test requires showing

180 EC - Large Civil Aircraft (Panel), para. 7.371.

161 EU FWS, para. 107. It should be noted that the existence of an unwritten LA/MSF program was left
unresolved by the DSB in the original proceeding. The Appellate Body “found that the alleged unwritten LA/MSF
Programme was not within the Panel's terms of reference.” EC - Large Civil Aircraft (AB), para. 796. Accordingly,
the Appellate Body “declare{d} declare moot and of no legal effect the Panel's finding, in paragraphs 7.579, 7.580,
and 8.3(a)(iv) of the Panel Report, that the United States failed to establish the existence of an unwritten LA/MSF
Programme measure constituting a specific subsidy within the meaning of Articles 1 and 2 of the SCM
Agreement.”). EC — Large Civil Aircraft (AB), para. 796.
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the existence of an overarching program. Doing so would render the nature element of the close
nexus test superfluous.

96. Fourth, and finally, the EU argument ignores the original Panel’s view that past instances
of LA/MSF all share the same four core terms, despite not being instances of a single
overarching program.*®® Thus, it stands beyond doubt that all instances of LA/MSF share such a
common “nature.” They are all forms of long-term, unsecured loans whose repayment is levy-
based, success-dependent, and back-loaded. Indeed, the Panel found:

Each LA/MSF loan we have found to constitute a specific subsidy takes the form
of a long-term, unsecured loan at a below-market rate of interest with success-
dependent and generally graduated repayment terms. The success-dependent
nature of the loans means that Airbus’ repayment obligations arise only after it
has successfully developed and begins selling the financed aircraft. . . . The
nature of this financing shifts a portion of the commercial and financial risks of
developing new models of LCA to the governments providing the LA/MSF. The
extent of this risk-shifting varies with the proportion of the development costs
being financed, which has decreased from 100 percent for the first Airbus LCA,
the A300, in 1969, to 33 percent for the most recently financed aircraft, the A380,
in 2000. Other features of LA/MSF that affect the degree of risk-shifting include
the degree to which repayment is back-loaded and/or graduated and the
assumptions concerning sales forecasts used as a basis for the repayment
schedule. The questions addressed in the Dorman Report, and the parties'
arguments, focus on the mechanics of the risk-shifting element of LA/MSF-type
financing.'®®

97. Thus, the Panel not only referred to all LA/MSF by the same common name
(“LA/MSF”), but very clearly identified all LA/MSF as sharing a common nature or “type,”
despite possible differences in some of the details. Indeed, the original Panel repeatedly referred
to the very same core terms of LA/MSF (as opposed to the nature of any individual LA/MSF
measure) that the United States has used to describe the nature of LA/MSF, and it effectively
based its adverse effects findings on the impact of each of these individual LA/MSF measures,
working together, over time.*®* Even the EU itself acknowledged during the original dispute that

162 EC - Large Civil Aircraft (Panel), para. 7.579. On appeal, the Appellate Body declared this finding
“moot and of no legal effect.” EC — Large Civil Aircraft (AB), paras. 795-796.

163 EC - Large Civil Aircraft (Panel), para. 7.1881 (emphasis added).

164 E.g., EC — Large Civil Aircraft (Panel), para 7.525 (“. . . every time LA/MSF was provided in the past,
it involved the four “‘core terms’ the United States identifies.”); ibid., para. 7.1956 (“We do not agree with the
European Communities’ view that differences in the structure, operation, and design of the different subsidies at
issue in this dispute preclude their being considered in the aggregate in examining whether their effect is serious
prejudice. We have concluded that LA/MSF was necessary to the launch of each successive model of Airbus LCA,
and that the individual and cumulative effect of those measures was fundamental to Airbus’ ability to launch the
particular LCA models it launched at the time that it did.”) (emphasis added); ibid., para. 7.1984 (also referring to
the Panel’s “conclusions concerning the cumulative effect of LA/MSF”).
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LA/MSF, by its very nature, reduces development and marketing risk.'®®> These statements and
the Panel’s approach to this effect, clearly confirm that all pre-A350 XWB LA/MSF had a
common nature, despite the fact that the Panel did not find any single overarching measure or
“MSF program.” A350 XWB LA/MSF has the same nature — as demonstrated by the United
States in its first written submission — and therefore satisfies the “nature” element of the close
nexus test.

98. Finally, the LA/MSF contracts now confirm the U.S. prima facie case, undermine the
EU’s various attempted defenses, and underscore the particularly close relationship between the
nature of A350 LA/MSF and previous grants of LA/MSF:

. The French A350 XWB LA/MSF contract [***]*®® The contract grants Airbus [***] in
“avances remboursables” to develop and manufacture A350 XWB.™" Disbursements
were slated to commence in [[ HSBIQ]].168 However, repayments do not begin [***],
which was slated to occur in [***].2° This is because the contract provides [***] for
repaying7 the LA/MSF: a levy due upon the delivery of each aircraft in the A350 XWB
family.*’® The amount of the levy is defined in terms of [***]'"* The contract anticipates
full repayment of the LA/MSF after [***] deliveries, at which point the French
government will have realized an annualized rate of return of [***].}?

. The “execution copy” of the German LA/MSF contract is dated [***].'" It grants
Airbus a total of [***] in LA/MSF to develop and manufacture the A350 XWB. [***].}"*
However, repayments do not begin [***], because repayment is through per-aircraft

165 EC Comments to the United States’ response to Panel Question 162, para. 222 (“Nature: Although MSF
loans reduce development and market risk, the amount of this risk is limited. . . . MSF loans are not price
contingent.”) (Exhibit USA-377); see also EC — Large Civil Aircraft (AB), para. 905 (“Indeed, the European
Communities expressly acknowledged before the Panel that the nature of LA/MSF is to reduce development and
marketing risk.”).

1% French A350XWB Protocole (Exhibit EU(Art.13)-1(BCl)); French A350XWB Convention (Exhibit
EU(Art.13)-11(HSBI/BCI)).

187 French A350XWB Protocole, Art. 3.1 (Exhibit EU(Art.13)-1(BCI)).
188 Annex 4 to French A350XWB Protocol (Exhibit EU(Art.13)-5(HSBI)).

199 See Annexe 3 to French A350 XWB Protocole (Exhibit EU(Art.13)-4(BCl)); EADS Press Release,
Improving Performance: EADS Reports Nine-Month Results 2011 (Nov. 10, 2011) (Exhibit USA-64).

70 French A350XWB Protocole, Art. 6.1 (Exhibit EU(Art.13)-1(BCI)).

1 French A350XWB Protocole, Art. 6.3 (Exhibit EU(Art.13)-1(BCI)). [***] French A350XWB
Protocole, Art. 6.3 (Exhibit EU(Art.13)-1(BCI)).

172 French A350XWB Protocole, Art. 6.3 (Exhibit EU(Art.13)-1(BCI)). [***] French A350XWB
Protocole, Art. 6.5 (Exhibit EU(Art.13)-1(BCI)).

13 KfW A350 XWB Loan Agreement KfW A350 XWB Loan Agreement, p. 1 (Exhibit EU(Art.13)-
14(HSBI/BCI)).

74 KfW A350 XWB Loan Agreement, Art. 3.2 (Exhibit EU(Art.13)-14(HSBI/BCI)).
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levies, which are anticipated to achieve repayment of the loan after [***] deliveries.""
The effective interest rate is set at [***1/0xx*1Twxx]178

. The Spanish LA/MSF contract — issued pursuant to the Spanish Royal Decree
1666/2009'7° — is [***]™®® The contract grants Airbus a total of £€332,228,670 to develop
and manufacture the A350 XWAB, starting with a payment of €41,493,300 in 2009
[[ HSBI ]].**" However, repayments do not begin [***], because the contract provides
[***] for repayment of the LA/MSF: a per-aircraft levy for each A350 XWB aircraft
deIivered,J"‘*"‘].182 The contract provides that the effective interest rate for this LA/MSF
is [***].18

. The UK LA/MSF contract is dated [***], and it provides [***] in LA/MSF to Airbus
for developing the A350 XWB.*®* Disbursements began in [[ HSBI ]], in the amount of
[[ HSBI ]].**° The contract provides for Airbus to repay the LA/MSF principal [***]
per-aircraft levies of [***], starting with the [***] delivery.’® The contract also charges
Airbus interest on outstanding principal amounts, at a rate of [***187x 188 189

99.  Therefore, as the United States previously demonstrated on the basis of publicly available

information, French, German, Spanish, and UK LA/MSF for the A350 XWB are unsecured,

success-dependent, and levy-based, and back-loaded. They are unsecured, because “the

scheduled repayments are not secured by any lien on Airbus assets nor are they guaranteed by

1

=

> KfW A350 XWB Loan Agreement, Arts. 6.1, 6.3 (Exhibit EU(Art.13)-14(HSBI/BCI)). [***].

76 KfW A350 XWB Loan Agreement, Art. 5.3 (Exhibit EU(Art.13)-14(HSBI/BCI)). [***]. Ibid., Art.
4.1.

7 KfW A350 XWB Loan Agreement, Art. 5.4 (Exhibit EU(Art.13)-14(HSBI/BCI)).
78 KfW A350 XWB Loan Agreement, Art. 8.3 (Exhibit EU(Art.13)-14(HSBI/BCI)).

179 Real Decreto 1666/2009, de 6 de noviembre, BOLETIN OFICIAL DEL ESTADO DE ESPANA, Num.
270, Sec. 1 (Nov. 9, 2009) (Exhibit USA-46).

180 gpanish A350 XWB Convenio de Colaboracién, p. 1 (Exhibit EU(Art.13)-29(HSBI/BCI)).
181 Spanish A350 XWB Convenio de Colaboracién, Art. 3 (Exhibit EU(Art.13)-29(HSBI/BCI)).

182 gpanish A350 XWB Convenio de Colaboracion, Art. 9 (Exhibit EU(Art.13)-29(HSBI/BCI)). [***]
Ibid., Art. 9. [***] Ibid., Art. 11.

183 gpanish A350 XWB Convenio de Colaboracién, Art. 9 (Exhibit EU(Art.13)-29(HSBI/BCI)).
184 UK A350 Loan Agreement, Art. 2.1 (Exhibit EU(Art.13)-30(HSBI/BCI)).

185 Annex 4 to French A350XWB Protocol (Exhibit EU(Art.13)-5(HSBI)); Amendment 2 to UK
Repayable Investment Agreement in Relation to the Airbus A350 XWB [***] (Exhibit EU(Art.13)-32(HSBI/BCI)).

18 UK A350 XWB Loan Agreement, Arts. 5.1, 5.3, p. 5 (Exhibit EU(Art.13)-30(HSBI/BCI)).
87 UK A350 XWB Loan Agreement, Art. 7.1, pp. 4-5 (Exhibit EU(Art.13)-30(HSBI/BCI)).

188 [***] UK A350 XWB Loan Agreement, Art. 17.13 (Exhibit EU(Art.13)-30(HSBI/BCI)) (emphasis
added).

189 [***]
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any third party.”*®® They are success-dependent, because “Airbus’ obligation to fully repay the
loans provided under the challenged LA/MSF measures is entirely dependent upon the success of
the particular LCA project{},” i.e., the A350 XWB project.** LA/MSF for the A350 XWB is
levy-based, because “repayments are made in the form of per-aircraft levies and follow a pre-
established repayment schedule.” [***]** Finally, LA/MSF for the A350 XWB is back-loaded,
because disbursements occur before deliveries commence, and the corresponding levy-based
repayment becomes due. Consequently, like all LA/MSF before it, A350 XWB LA/MSF
“initially remove{s}, and then minimize{s}, the debt service burden on Airbus in the early years
of its LCA programmes when costs are still high and revenues from first deliveries — typically
highly discounted — are relatively low. In other words, the effect of back-loaded repayment
terms {in combination with the other terms of LA/MSF} is to delay repayment to a moment in
the LCA business cycle that best suits Airbus’ competitive needs.”**

100.  Furthermore, [[ HSBI ]].**

101. In light of this information, there can be no serious dispute as to whether the nature (or
the effects and timing) of LA/MSF for the A350 XWB confirm the existence of a close nexus.

b. LA/MSF for the A350 XWB has a close relationship with previous grants
of LA/MSF because they all have similar effects.

102. Inits first written submission, the United States explained that LA/MSF for the A350
XWB satisfies the effects element of the close nexus test because, if the EU had taken any
meaningful steps to comply with the DSB recommendations and rulings on LA/MSF, which it
has not, LA/MSF for the A350 XWB would undermine such steps. For example, if Airbus had
repaid some LA/MSF subsidies to the EU beyond what it already owed under the subsidized
terms of the LA/MSF contracts, the EU’s conferral of fresh LA/MSF for the A350 XWB, with
the same core terms and conditions as before, would undermine any effects of the repayment*®

103. The EU does not directly deny that LA/MSF for the A350 XWB has the effect of
undermining the EU’s compliance with the recommendations and rulings of the DSB in this
dispute. Rather, the EU constructs the following syllogism: (1) the United States views
“adverse effects” to be the relevant “effects” for purposes of the close nexus test;*® (2) “the
United States has not demonstrated that any of the four separate A350 XWB financing

199 EC - Large Civil Aircraft (Panel), para. 7.375.
191 EC - Large Civil Aircraft (Panel), para. 7.375.
192 EC - Large Civil Aircraft (Panel), para. 7.374.
193 EC - Large Civil Aircraft (Panel), para. 7.331.
B4 [ HSBI).

1% US FWS, paras. 148-152.

1% EU FWS, para. 109.
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agreements constitute a subsidy, nor that they cause adverse effects”; therefore, “the A350XWB
financing agreements do not satisfy the “effects’ aspect of the close nexus test.”*%’

104.  As an initial matter, the United States has more than amply demonstrated that LA/MSF
for the A350 XWB confers subsidies that cause adverse effects.'®® Specifically, the grants of
LA/MSF allowed airbus to launch a new twin-aisle aircraft that would otherwise have been
impossible to launch when and as Airbus did.

105. Even putting that aside, the EU’s argument fails because its other premises are flatly
incorrect. The United States has never taken the position that the “effects” examined in the close
nexus test are the same as the “adverse effects” described in Articles 5 and 6 of the SCM
Agreement.'®® There is obviously some overlap, as both address the “effects” of a measure.
However, the close nexus test is a broader inquiry, requiring a consideration of all of the effects
of a group of measures to identify commonalities and differences. The adverse effects analysis
evaluates the effects subsidies have on the recipient and on the complaining Member’s products
to discern whether the result is one of the specified indicators of adverse effects. Thus, there is a
distinction between factual and economic conclusions regarding the “effects” of a subsidy on the
market and the legal conclusion as to whether they rise to the level of “adverse effects.” The
effect of the subsidy in the market may be one factor to consider in the close nexus test, while
conclusions as to its “adverse effects” for purposes of Articles 5 and 6 are not. Thus, in the
effects analysis in the first written submission, the United States discussed how LA/MSF for the
A350 XWB increased the funds available to Airbus and enabled launch of a new aircraft®*’ —
both economic effects that are not in and of themselves adverse effects.?*

97 EU FWS, para. 109.

1% As discussed in Section V1.D.4, without LA/MSF to the A350 XWB, Airbus would have been unable to
proceed with the A350 XWB program as and when it did, and therefore the U.S. LCA industry’s sales and market
share would have been significantly higher than they have in fact been. Moreover, the [[ HSBI ]].

199 Cf. EU FWS, para. 109, with US FWS, para. 148 (“In approaching the “effects” element of the close
nexus analysis, the Appellate Body has examined whether the measure’s effects undermine the respondent’s
declared compliance measures. This is the case with LA/MSF for the A350 XWB. Its entire purpose is to allow
Airbus to launch a modern airplane . . .. Thus, while the United States believes that the EU compliance steps
achieved nothing, even if they did, LA/MSF for the A350 XWB would reverse any movement toward
compliance.”).

20 Ey FWS, paras. 148 and 151.

21 The United States also noted that one relevant question under the “effects” prong of the close nexus test
is “whether the alleged undeclared measure taken to comply has the effect of undermining compliance (if any) that
is achieved through the declared measures taken to comply.” US FWS, paras. 150 and 152. At points in its
submission, the EU agrees with this view. EU FWS, para. 83. Clearly, such an evaluation could involve examining
whether the undeclared measure would prevent the removal of adverse effects, which would require an inquiry into
the adverse effects of the undeclared measure.
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C. The timing of LA/MSF for the A350 XWB demonstrates its close
relationship with previous grants of LA/MSF.

106. Inits first written submission, the United States explained that all aspects of LA/MSF for
the A350 XWB - including the gradual evolution of member State commitments to confer A350
XWB LA/MSF, the finalization of these commitments, and the consequent disbursements to
Airbus — were closely connected in terms of timing with the issuance and adoption of the
recommendations and rulings in this dispute (and with certain of the EU’s very limited declared
measures taken to comply).”® Therefore, the U.S. A350 XWB LA/MSF claims satisfy the
timing element of the close nexus test.

107.  The EU does not contest any of the facts underlying the U.S. analysis of timing.?%®
Rather, the EU limits its entire response regarding timing to three sentences, arguing that the
timing element is not satisfied because the terms and conditions of the A350 XWB financing
agreements were agreed to approximately [***] before the DSB adopted its recommendations
and rulings (on 1 June 2011). This argument is inconsistent with the facts and the Appellate
Body’s reasoning in prior disputes.

108. The A350 XWB LA/MSF contracts were executed [***].2%* Discussions about LA/MSF,
including the exact form it would take, were occurring during the end-stages of the panel
process. Indeed, [[ HSBI J].%°® Thus LA/MSF for the A350 XWB grew from a deliberative
process that took place in the shadow of the DSB’s future rulings and recommendations.

109.  Furthermore, disbursements pursuant to all four contracts occurred [[ HSBI J].%%

Therefore, the relevant date for the timing analysis — whether considered to be the conclusion of
the contract or the actual disbursement of LA/MSF to Airbus — occurred after the EU was on
notice that LA/MSF for the A350 XWB would be WTO-inconsistent.

110. Inany event, even if the temporal sequence of events is divorced from their context, as is
the case is in the EU’s cursory timing analysis, Appellate Body jurisprudence makes it clear that

202 US FWS, paras. 153-154; see also ibid., para. 118.
203 EU FWS, para. 103.

204 EC - Large Civil Aircraft (Panel), para. 1.14; French A350XWB Protocole (Exhibit EU(Art.13)-
1(BCI)); French A350XWB Convention (Exhibit (Art.13)-11(HSBI/BCI)); KfW A350 XWB Loan Agreement, p. 1
(Exhibit (Art.13)-14(HSBI/BCI)); Spanish A350 XWB Convenio de Colaboracién, p. 1 (Exhibit (Art.13)-
29(HSBI/BCI); UK A350 XWB Loan Agreement (Exhibit (Art.13)-30(HSBI/BCI)). [***] See French A350XWB
Convention (Exhibit (Art.13)-11(HSBI/BCI)); Annex 2 to the French A350XWB Convention (Exhibit (Art.13)-
13(BCl)).

25 [ HSBI ]

26 Annexe 4 to French A350 Protocole (Exhibit EU(Art.13)-5(HSBI)); Kfw A350 XWB Loan
Agreement, Art. 3.2 (Exhibit EU(Art.13)-14(HSBI version)); Spanish A350 XWB Convenio de Colaboracion, Art. 3
(Exhibit EU(Art.13)-29(HSBI version)); UK A350 XWB Loan Agreement, Art. 1.1 (Exhibit EU(Art.13)-30(HSBI
version)).
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a close nexus may exist with respect to measures adopted one to two years before the DSB’s
adoption of recommendations and rulings. In US — Zeroing (21.5 — EC), which the United States
cited in its first written submission®”’, the Appellate Body affirmed that a close nexus existed
where the undeclared measures taken to comply were imposed 1-2 years before DSB adoption of
recommendations and rulings — [***].2%

111. Infact, the Appellate Body reached this conclusion at the urging of the EU, which argued
at that time: “The Appellate Body already found {in US — Softwood Lumber IV (21.5)} that the
fact that a measure predates the adoption of the DSB report in question cannot exclude per se
such a measure from the scope of compliance proceedings.”® The EU also argued: “{I}n US —
Upland Cotton (21.5) the Appellate Body observed that where a violation was found to exist (in
particular, a violation of the SCM Agreement arising from a subsidy which had caused serious
prejudice) and the Member in question continues violating the same relevant provisions of the
covered agreements . . . then there is a particularly close relationship between the new measure
subject toﬂ%ompliance proceedings and the DSB recommendations and rulings in the original
dispute.”

112.  Thus, despite ignoring previous Appellate Body reports and the U.S. discussion with
reference to those reports, the EU certainly is aware that those reports contradict its argument
(and reinforce the U.S. argument) with respect to the timing element of the close nexus test.
Therefore, the EU failed to rebut to any degree the U.S. prima facie demonstration that its A350
XWB LA/MSF claims satisfy the timing element of the close nexus test. And even if the timing
of A350 XWB LA/MSF did not affirmatively support finding a close nexus — which, again, has
not been shown here — “the fact that the {A350 XWB LA/MSF subsidies}pre-date the adoption
of the recommendations and rulings of the DSB is not sufficient to sever the pervasive links that
{} exist, in terms of nature and effects, between such {subsidies}, the recommendations and

rulings of the DSB, and the declared measures ‘taken to comply’.”?!

27 S FWS, notes 224-225.

208 US — Zeroing (EC - 21.5) (AB), paras. 223-227. In particular, the Appellate Body found that a
likelihood-of-dumping determination in the sunset review of the antidumping order on Stainless Steel Strip and
Coils from Germany fell within the scope of compliance proceedings, even though this determination was issued on
November 22, 2004, and DSB adoption of the merits reports did not occur until May 9, 2006. Ibid., paras. 234-235
(“The fact that the likelihood-of-dumping determinations in the sunset reviews listed above pre-date the adoption of
the recommendations and rulings of the DSB is not sufficient to sever the pervasive links that we have found to
exist, in terms of nature and effects, between such sunset reviews, the recommendations and rulings of the DSB, and
the declared measures ‘taken to comply’.”); see also Stainless Steel Sheet and Strip in Coils From Germany; Final
Results of the Expedited Sunset review of the Antidumping Duty Order, 69 Fed. Reg. 67,896 (Dep’t Commerce Nov.
22, 2004). (Exhibit USA-385).

209 Us — Zeroing (21.5 — EC) (AB), EU Appellant Submission (Feb. 20, 2009), para. 91 (emphasis
original).

210 ys - Zeroing (21.5 — EC) (AB), EU Appellant Submission (Feb. 20, 2009), para. 92 (emphasis
original).

211 s — Zeroing (21.5 — EC) (AB), para. 234.
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3. Regardless of whether “replacement’ and “circumvention” are distinct bases

for inclusion of undeclared measures taken to comply in a compliance
proceeding, they all lead to the same conclusion.: A350 XWB LA/MSF is
properly before this Panel.

113. The U.S. first written submission presented three legal bases for including LA/MSF for
the A350 XWB in the scope of this compliance proceeding: its close nexus with the
recommendations and rulings of the DSB, its replacement of previous LA/MSF, and its
circumvention of the EU’s obligation under Article 7.8.2 The EU responds by arguing that
“although {replacement and circumvention} may be relevant considerations for the ‘close nexus’
test, neither of these elements constitutes a stand-alone test for jurisdiction.”?*?

114. The EU’s argument is beside the point. Whether there is a total of three, two, or one
tests, they all lead to the same conclusion: LA/MSF for the A350 XWB is in the scope of this
proceeding. Indeed, the EU does not provide any independent reason, aside from those
discussed in relation to the close nexus test, that LA/MSF for the A350 XWB is not properly
before this panel as a replacement measure or a measure that would circumvent the EU’s
compliance obligation. Thus, it has failed, as a substantive matter, to rebut the U.S.
demonstration that these tests bring LA/MSF for the A350 XWB within the scope of this
proceeding. As a legal matter, the EU denies that a measure’s status as a replacement measure or
circumvention measure is a separate consideration in determining the terms of reference of a
compliance panel, but this effort fails.

a. Independent of the results of the close nexus test, a measure replacing a
WTO-inconsistent measure is within the terms of reference of a
compliance panel.

115. Whereas the close nexus test elaborates on the text of Article 21.5 of the DSU, the
replacement test has additional support in the text of the SCM Agreement, read in conjunction
with Article 21.5, to which it relates. In US — Upland Cotton (21.5), the Appellate Body pointed
out that Article 7.8 of the SCM Agreement refers to a Member “*granting or maintaining such a
subsidy’{},”?** and then found:

116. The verb “maintain” suggests to us, that the obligation set forth in Article 7.8 is of a
continuous nature, extending beyond subsidies granted in the past. . . .

117. {...} InUS-FSC (Article 21.5 — EC Il), the Appellate Body stated that, “if, in an
Article 21.5 proceeding, a panel finds that the measure taken to comply with the Article 4.7
recommendation made in the original proceedings does not achieve full withdrawal of the

#12 US FWS, Sections 1V.D-E.
213 EU FWS, para. 85.
214 Us — Upland Cotton (21.5) (AB), para. 237 (quoting Art. 7.8 of the SCM Agreement) (emphasis added).
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prohibited subsidy — either because it leaves the entirety or part of the original prohibited subsidy
in place, or because it replaces that subsidy with another subsidy prohibited under the SCM
Agreement — the implementing Member continues to be under the obligation to achieve full
withdrawal of the subsidy”. Similarly, a Member would not comply with the obligation in
Article 7.8 to withdraw the subsidy if it leaves an actionable subsidy in place, either entirely or
partially, or replaces that subsidy with another actionable subsidy.**

Thus the replacement test finds additional support in the term “maintain” in Article 7.8 of the
SCM Agreement.

118. The Appellate Body’s reasoning in US — Upland Cotton (21.5) is also significant.
Although it had used the close nexus test, grounded in Article 21.5 of the DSU, in previous
appeals, it framed the analysis in different terms, based on Article 7.8 of the SCM Agreement,
for evaluating whether to include undeclared measures taken to comply in the terms of reference.

119. Inany case, as stated above, given that LA/MSF for the A350 XWB satisfies the close
nexus test, it is ultimately beside the point whether “replacement” constitutes a stand-alone basis
for inclusion in a compliance proceeding.

b. Independent of the results of the close nexus test, a measure that
circumvents the recommendations and rulings of the DSB is within the
terms of reference of a compliance panel.

120. Prior Appellate Body reports also confirm that circumvention is a separate and distinct
basis for assessing the terms of reference. A measure that would allow a Member to circumvent
the recommendations and rulings of the DSB may also fall within the scope of Article 21.5
proceedings, regardless of its nature and/or timing.

121.  Specifically, in US — Softwood Lumber CVDs (21.5), the Appellate Body found that
“there are some limits on the claims that can be raised in Article 21.5 proceedings. Yet these
limits should not allow circumvention by Members by allowing them to comply through one
measure, while at the same time, negating compliance through another.”?*® Indeed, the EU’s
own statements in the US — Zeroing (21.5 — EC) compliance dispute confirm that “the ‘inherent
limits’ of the claims that may be submitted to an Article 21.5 panel should not allow
circumvention of a WTO Member’s implementation obligations, and should not undermine
effective resolution of disputes.”?!” By this logic, the limits on Article 21.5 proceedings should
not allow the EU to negate compliance through new LA/MSF for the A350 XWAB, as the United
States previously explained.”*® However, as the responding party, the EU argues that
circumvention is merely a consideration to be taken into account with respect to the “effects”

215 s - Upland Cotton (21.5) (AB), para. 238.

218 s - Softwood Lumber CVDs (21.5) (AB), para. 71.

217 US - Zeroing (21.5 — EC) (AB), para. 24; see also US FWS, para. 164 (citing the EU’s argument).
218 US FWS, Section IV.E.
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element of the close nexus test.?* The EU fails, however, to identify any basis for its position in
the text of the agreements or to explain how this interpretation can be squared with the Appellate
Body’s specific findings in Softwood Lumber CVDs (21.5), as well as its own arguments in
Zeroing (21.5 - EC).

122. Infact, [[ HSBI ]]. Accordingly, these grants of LA/MSF are circumvention measures,
which should not evade review by this compliance panel. In any case, as mentioned above,
given that LA/MSF for the A350 XWB satisfies the requirements of the close nexus test, it is
ultimately beside the point whether “circumvention” is a stand-alone basis for inclusion in a
compliance proceeding.

C. This Panel’s Terms of Reference Include U.S. Claims That LA/MSF For The A380
Constitutes Prohibited Subsidies Under Articles 3.1(a) and (b).

123. The EU asserts that the Panel’s terms of reference exclude U.S. claims that LA/MSF for
the A380 is a prohibited subsidy under both Articles 3.1(a) and (b) of the SCM Agreement.
Both, however, are directly contradicted by either prior findings of the Appellate Body (in the
case of the Article 3.1(a) claim) or the facts (in the case of the Article 3.1(b) claim). The United
States discusses these points below.

1 This Panel’s terms of reference include the U.S. claim against A380 LA/MSF
under Article 3.1(a) of the SCM Agreement.

124. The U.S. raised claims under Article 3.1(a) of the SCM Agreement against LA/MSF for
the A380 during the original proceeding, but the Appellate Body ultimately did not resolve
them.?® It is well established that a compliance panel may consider claims in this procedural
posture.””* Therefore, the EU’s argument that these claims fall outside the Panel’s terms of
reference?? should be rejected.

125. During the original proceeding in this dispute, the Panel found that German, UK, and
Spanish LA/MSF for the A380 are export-contingent subsidies inconsistent with Article 3.1(a),
but that the United States had not demonstrated that French LA/MSF for the A380 was as
well.??® The Appellate Body agreed with the Panel’s assessment that the Airbus governments

219 EU FWS, para. 90 (“a consideration of circumvention is part of the ‘effects’ element of the ‘close
nexus’ test, rather than a separate test itself.”).

220 EC — Large Civil Aircraft (AB), para. 1100 (“{T}here is not a sufficient evidentiary basis on the record,
nor are there relevant factual findings by the Panel, that would enable us to conduct an examination regarding the
hypothetical performance of a profit-maximizing firm in the absence of the granting of the subsidy. Hence, in the
absence of sufficient factual findings by the Panel and undisputed facts on the record, we are not in a position to
apply the test enunciated in section C above and complete the analysis.”).

221 s — Upland Cotton (21.5) (AB), para. 210; US — OCTG Sunset Reviews (21.5) (AB), paras. 149-150.
222 EU FWS, para. 119.
22 EC - Large Civil Aircraft (Panel), paras. 7.685, 7.690.
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“anticipated” exportation, but reversed the Panel’s findings as to the requisite “contingency” or
“tie.”?** However, because the Appellate Body did not have before it facts “regarding the
hypothetical performance of a profit-maximizing firm in the absence of the granting of the
subsidy{},” it determined that it was unable to complete the analysis.?*> Thus the issue of A380
LA/MSF’s status as an export-contingent subsidy inconsistent with Article 3.1(a) was litigated
during the original proceeding, but left unresolved.?*

126. In this compliance proceeding, the United States has renewed its Article 3.1(a) challenge
against A380 LA/MSF.?*" The EU responds by challenging the inclusion of the U.S. claim
within the compliance Panel’s terms of reference.?”® According to the EU, since there was no
DSB-adopted recommendation or ruling, the EU has no compliance obligations with respect to
A380 LA/MSF as a prohibited export subsidy, but only as a WTO-inconsistent actionable
subsidy.?® The EU draws upon EC — Bed Linen (21.5) (AB) as support for what it describes as
“{t}he principle that one should not ordinarily be allowed to raise a claim against a measure in a
compliance proceeding that it previously argued unsuccessfully during the original proceedings
(i.e., where there were no relevant recommendations and rulings).”* Therefore, according to
the EU, A380 LA/MSF as a prohibited export subsidy falls outside the scope of this compliance
panel — even though the claim was ultimately left unresolved.***

224 EC - Large Civil Aircraft (AB), para. 1091.

25 EC - Large Civil Aircraft (AB), para. 1100 (“{T}here is not a sufficient evidentiary basis on the record,
nor are there relevant factual findings by the Panel, that would enable us to conduct an examination regarding the
hypothetical performance of a profit-maximizing firm in the absence of the granting of the subsidy. Hence, in the
absence of sufficient factual findings by the Panel and undisputed facts on the record, we are not in a position to
apply the test enunciated in section C above and complete the analysis.”).

26 The Appellate Body also reversed the Panel’s finding that French A380 LA/MSF was not a subsidy.
See EC - Large Civil Aircraft (AB), para. 1083.

22T US FWS, Part V.A.
28 EU FWS, Part 111.B.1.

229 EU FWS, paras. 118-119 ({F}or an original measure that was previously challenged before a panel, a
responding Member is charged with adopting ‘measures taken to comply’ only if compelled to do so by
‘recommendations and rulings’ of the DSB. In other words, a responding Member is not under any obligation to
comply with recommendations and rulings of the DSB that do not exist, but which the complaining Member wishes
did exist.”).

20 EU FWS, para. 125. This so-called “principle” is invalid. In US — OCTG Sunset Reviews (21.5) (AB),
the Appellate Body recognized that the mere absence of DSB-adopted recommendations and rulings with respect to
a particular measure does not preclude raising such claims before a compliance panel, even if such claims could
have been raised during the merits phase. US — OCTG Sunset Reviews (21.5) (AB), paras. 149-150; see also US —
Zeroing (21.5 - EC) (AB), para. 424 (“We disagree with the notion that a Member may be entitled to assume in
Article 21.5 proceedings that an aspect of a measure that was not challenged in the original proceedings is consistent
with that Member’s obligations under the covered agreements.”).

21 The EU also bases its argument in part on the following incorrect presumption:
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127.  The findings of the Appellate Body in US — Upland Cotton (21.5) contradict this EU
argument.?*? The current fact pattern, moreover, is different from the one addressed by the
Appellate Body in EC — Bed Linen, and does not raise the same issue that was involved there, as
the United States does not ask the Panel to reopen an issue that was previously resolved.

128. In US - Upland Cotton (21.5), Brazil challenged an export subsidy program known as
“GSM 102” as it was used for certain agricultural products. The original panel disposed of the
issue, but on appeal, the Appellate Body left Brazil’s claim for these products unresolved
because it was unable to complete the analysis.?** During the compliance phase, Brazil
challenged the GSM 102 program again, on the same grounds. The compliance panel found that
Brazil’s renewed claim fell within its terms of reference, and the Appellate Body agreed:

As the Appellate Body found in EC — Bed Linen (Article 21.5 — India), a
complainant who had failed to make out a prima facie case in the original
proceedings regarding an element of the measure that remained unchanged since
the original proceedings may not re-litigate the same claim with respect to the
unchanged element of the measure in the Article 21.5 proceedings. ... The
situation before us is different. Brazil’s claims against export credit guarantees
provided under the GSM 102 programme to pig meat and poultry meat were not
resolved on the merits in the original proceedings, because the Appellate Body
was unable to complete the analysis as a result of there being insufficient factual
findings or undisputed facts on the record. . . . Brazil is not unfairly getting a
“second chance” to make a case that it failed to make out in the original

Having asserted that there are no ‘measures taken to comply” with respect to the recommendations
and rulings related to the four A380 financing agreements, the United States’ implicit position
appears to be that the compliance Panel has jurisdiction over its prohibited subsidy claims related
to A380 financing agreements pursuant to its authority under Article 21.5 to consider a
‘disagreement as to the existence ... of measures taken to comply with the recommendations and
rulings’.

EU FWS, para. 117. This statement (which has no citations) imputes a view to the United States that the United
States never expressed. It is also wrong — the dispute between the United States and the EU turns both on the
question of whether the EU has taken any affirmative measures to comply, which it has not, and to the extent the EU
has taken such measures, whether they are consistent with the DSB’s recommendations and rulings in the original
proceedings, and with obligations under the WTO agreements more broadly.

2 |n addition, in other appeals, the Appellate Body has confirmed that certain aspects of a measure may
fall within the scope of compliance proceedings, even if the DSB did not issue any rulings or recommendations
specific to that aspect of the measure. E.g., US — OCTG Sunset Reviews (21.5) (AB), paras. 149-150 (rejecting an
argument that there were no compliance obligations with respect to an aspect of a WTO-inconsistent measure,
merely because the DSB had failed to make findings on that specific aspect of the measure).

% S - Upland Cotton (21.5) (AB), para. 203 (“{T}he original panel found that Brazil had not established
that export credit guarantees for pig meat and poultry meat resulted in circumvention of the United States’ export
subsidy commitments. The Appellate Body reversed this finding, but was unable to complete the analysis of
Brazil’s claims. Thus, although Brazil’s claims were extensively argued, there were no findings of consistency or
inconsistency specifically addressed to the export credit guarantees for pig meat and poultry meat that were part of
the DSB’s recommendations and rulings in the original proceedings.”).
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proceedings such that the finality of the DSB’s recommendations and rulings
would be compromised.?3*

This same reasoning applies in this case. As the Appellate Body reasoned in US — Upland
Cotton (21.5), when a claim is litigated but left unresolved by the Appellate Body during the
original proceeding, the same claim is not precluded during the compliance proceeding.

129. EC - Bed Linen (21.5), which the EU relies on, is inapposite in this regard, because that
dispute involved a situation where — as the Appellate Body described it in US — Upland Cotton
(21.5) — the “complainant . . . had failed to make out a prima facie case.”*** The Appellate Body
clearly distinguished that situation from one where an issue was before the original panel and/or
Appellate Body, but was left unresolved because “the Appellate Body was unable to complete
the analysis as a result of there being insufficient factual findings or undisputed facts on the
record.”®® |t is this latter situation that applies here.

130. Indeed, the EU’s terms of reference argument — if accepted — would undermine the
purpose and effect of compliance proceedings. As the Appellate Body has recognized:

“the aim of Article 21.5 of the DSU is to promote the prompt compliance with
DSB recommendations and rulings and the consistency of ‘measures taken to
comply” with the covered agreements by making it unnecessary for a complaining
Member to begin new proceedings and by making efficient use of the original
panelists and their relevant experience.”*%’

131.  Yet, according to the EU’s argument, any legal claims left unresolved on appeal during
the merits phase are immune from challenge during the compliance phase. This result would, to
quote the Appellate Body, make it “{}necessary for a complaining Member to begin new
proceedings” and make it impossible to “mak{e} efficient use of the original panelists and their
relevant experience.”

2 This Panel’s terms of reference include the U.S. claim against A380 LA/MSF
under Article 3.1(b) of the SCM Agreement.

132. The EU also argues that the U.S. claim against LA/MSF for the A380 under Article
3.1(b) falls outside of the terms of reference of this compliance Panel. Those arguments equally
fail.

2% US - Upland Cotton (21.5) (AB), para. 210.
2% s - Upland Cotton (21.5) (AB), para. 210.
2% s — Upland Cotton (21.5) (AB), para. 210.

27 US - Upland Cotton (21.5) (AB), para. 212 (quoting US — OCTG Sunset Reviews (21.5) (AB))
(emphasis added).
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133. In general, the compliance phase precludes claims against unchanged measures if either
(i) they could have been litigated before the original Panel, but were not;** or (ii) they were
litigated and resolved during the original proceedings.*® The EU argues that the U.S. claim is
precluded in this compliance proceeding because the United States chose not to pursue the claim
in the original proceeding, subsequently did include the claim in a separate 2006 panel request,
and then allowed the authority for the establishment of that second panel to lapse.?*® According
to the EU, including the U.S. claim in this compliance proceeding would allow the United States
“to nullify the effect of that lapse for this dispute, and to override the DSB’s authority.”**" The
EU provides no support for its contention that the lapse of DS347 affects the reference terms of
this compliance proceeding in any way.

134. Indeed, it does not. The United States does not dispute that it can bring a claim under
Article 3.1(b) in a separate proceeding. But it is not required to. In fact, doing so would
undermine the very aim of the Article 21.5 compliance process, which is “to promote the prompt
compliance with DSB recommendations and rulings and the consistency of ‘measures taken to
comply” with the covered agreements by making it unnecessary for a complaining Member to
begin new proceedings and by making efficient use of the original panelists and their relevant
experience.”?%

135. Moreover, the United States did not “choose” not to pursue the Article 3.1(b) claim in the
original proceeding in this dispute, for which consultations and a panel were requested on
October 12, 2004, and May 31, 2005, respectively.?*® Rather, as the suggested by the inclusion
of the claim in the 2006 panel request, the United States was not aware in 2005 that French
LA/MSF for the A380 was contingent in law on the use of domestic over imported goods, or that
UK, German, and Spanish LA/MSF for the A380 was contingent in law and in fact on the use of
domestic over imported goods. Nor should the United States have known of the prohibited
nature of these subsidies, as information about the required use of domestic inputs was not
publicly available at the time.

136. Therefore, the EU’s reliance on US — Upland Cotton (21.5 — Brazil), and EC — Bed Linen
(21.5 - India), is misplaced. In those disputes, the complaining Member could have raised, or

%8 E.g.,US — Upland Cotton (21.5) (AB), para. 211; but see US — Zeroing (21.5 — EC) (AB), paras. 426-
432 (circumscribing the Appellate Body’s statement in Cotton, to clarify that new claims against a measure taken to
comply — “in principle, a new and different measure{}” — are within the scope of compliance proceedings).

2% E g., US — Upland Cotton (21.5) (AB), para. 210; but see US — Zeroing (21.5 — EC) (AB), paras. 426-
432.

#0 EU FWS, para. 142.
21 EU FWS, para. 142.
2 s — Upland Cotton (21.5) (AB), para. 212 (quoting US — OCTG Sunset Reviews (21.5) (AB)).

3 See European Communities and Certain Member States — Measures Affecting Trade in Large Civil

Aircraft, Request for the Establishment of a Panel by the United States, WT/DS316/2 (3 June 2005).
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did raise, the claim in the initial proceeding. But the United States could not have raised its
Article 3.1(b) claim in 2005. Those cases are therefore inapposite.

137.  Even though a prohibited subsidy had been given prior to the United States’ 2005 panel
request, the United States could not have realistically brought an Article 3.1(b) claim at that time.
The claim is closely related to the claims the United States did bring in the original proceeding as
well as the recommendations and rulings of the DSB. Therefore, its inclusion in this compliance
proceeding will “promote the prompt compliance with DSB recommendations and rulings and
the consistency of ‘measures taken to comply” with the covered agreements by making it
unnecessary for a complaining Member to begin new proceedings and by making efficient use of
the original panelists and their relevant experience.”?** And the fact that the United States at one
point contemplated bringing it in a separate dispute (which it still has the right to do) indicates
nothing about whether it can raise the claim in this compliance proceeding, or whether doing so
is efficient and serves the object and purpose of the SCM Agreement and the DSU. Accordingly,
this Panel should find that its terms of reference include the U.S. claim against LA/MSF for the
A380 under Article 3.1(b).

1V. THE EU’S WTO-INCONSISTENT SUBSIDIES HAVE NOT EXPIRED, AND HAVE NOT BEEN
WITHDRAWN.

138.  For the most part, the EU does not deny that it took no new action to withdraw the WTO-
inconsistent subsidies it conferred on Airbus. Rather, it defends its inertia by arguing that no
action was needed because most of the subsidies had supposedly ended already at the time the
original Panel made its findings. This argument is both fundamentally at odds with the EU’s
compliance obligations in this dispute, and unsupportable on the record. The EU’s legal theories
— whether framed as removal of financial contributions, extinction or extraction of subsidies, or
ending subsidies through amortization — do not support the conclusion that the benefit from
billions of euros in subsidized financing — which the original Panel described as “extremely
large”* — simply disappeared. Moreover, even if the EU could establish that subsidies expired
—a point it has failed to prove at any time during the six-year course of the original dispute — that
would not remove the violation of Article 5 of the SCM Agreement that the original Panel and
Appellate found to exist. They specifically addressed the EU’s allegation that many of these
subsidies had ended before the reference period, and found that such subsidies could nevertheless
cause adverse effects actionable under Article 5. Thus, the EU’s arguments about expiration of
subsidies, even if successful, would not remove its obligation to “take affirmative action . . .
directed at effecting the withdrawal of the subsidy or the removal of its adverse effects.”** Its
failure to do so leaves the EU out of compliance with its obligations under Article 7.8 of the
SCM Agreement, and establishes that measures taken to comply do not exist for purposes of
Avrticle 21.5 of the DSU, or are inconsistent with the covered agreements.

24 US — Upland Cotton (21.5) (AB), para. 212 (quoting US — OCTG Sunset Reviews (21.5) (AB)).
2% EC - Large Civil Aircraft, para. 7.1967.
8 s — Upland Cotton (21.5) (AB), para. 236.
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139. Throughout its first written submission, the EU tries to distract attention from the
deficiencies in its compliance efforts by arguing that the United States has failed to establish the
existence of subsidies as of December 2, 2011. However, the EU’s effort to change the topic
ignores the fact that this is a proceeding under Article 21.5 of the DSU, which addresses
measures Members have taken to comply with findings of WTO inconsistency. The WTO-
inconsistency of the original measure is a given, and the complaining Member bears no burden
of making that case again. Thus, the EU’s arguments that the United States has not established
the existence of subsidies after December 1, 2011, has no bearing on this proceeding.

140. Itis also worthwhile to step back and consider the EU’s argument from a broader
perspective. The Panel, affirmed by the Appellate Body, found that the EU granted billions of
euros in subsidized financing to Airbus, with tens of billions of dollars in adverse effects during
the reference period alone. The DSB adopted recommendations and rulings obligating the EU to
withdraw the subsidies or take appropriate steps to remove their adverse effects. All of this
followed the framework laid out in Articles 5, 6, and 7 of the SCM Agreement. The EU’s
argument, however, would nullify the findings under Article 5, at least insofar as they applied to
subsidies that had expired before the reference period, by leaving them without a remedy under
Article 7.8. For the reasons laid out in the remainder of this section, that proposition is wrong in
every sense of the word.

141. Before addressing the EU’s arguments in detail, it is useful to inject consistent
terminology. The EU refers to removal or repayment of financial contributions, extinction and
extraction of subsidies, bringing subsidies “to an end,” end of the life of a subsidy, expiration of
subsidies, and withdrawal of subsidies in various and overlapping ways. In particular, the EU
tends to refer to expiration, extinction, or extraction of a subsidy as synonymous with the term
“withdraw” in Article 7.8 of the SCM Agreement, even though the Appellate Body explicitly
found that the extinctions and extractions alleged by the EU did not, and could not, withdraw
subsidies. To avoid confusion, the United States will use the following terms to refer to the EU’s
allegations:

Removal of a subsidy refers to the EU allegations that Airbus made payments to member
States in accordance with the subsidized terms of the various LA/MSF Agreements,
which in the EU view removed the financial contributions.

Extraction refers to the EU allegations that member State governments and private
entities removed cash and cash equivalents from Airbus companies, which in the EU
view reduced the value of prior subsidies.

Extinction refers to the EU allegations that certain transactions involving ownership of
certain Airbus entities eliminated the benefit conferred by prior subsidies.

End of the life of a subsidy refers to the EU allegations that the life of certain subsidies
has ended supposedly in accordance with the findings of the Appellate Body in EC -
Large Civil Aircraft. The EU frames this issue in terms of “amortization.” (As the
United States explains below, the Appellate Body in fact did not endorse this approach,
and found that there were other ways to determine the life of a subsidy.)



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 - Page 51

Expiration of a subsidy refers generally to removal, extraction, extinction, or end of the
life of a subsidy.
Withdrawal refers to anything that withdraws a subsidy for purposes of Article 7.8 of
the SCM Agreement.
142. In the remainder of this Part, the United States will address: in Section A, EU arguments
regarding removal; in section B, EU arguments regarding the life of subsidies, including
amortization; in Section C, EU arguments regarding extractions and extinction; in section D, the
consequence of the DSB findings with respect to all of the EU withdrawal arguments; and in
section E, EU arguments regarding the existence of LA/MSF subsidies on for the A350 XWB.

A. The EU’s Alleged Removal of the LA/MSF Subsidies through Alleged Repayment
on Subsidized Terms or “Termination” of Agreements Did Not Cause the Subsidies
to Expire.

143.  Financing confers a subsidy if the repayment terms are more favorable than the recipient
could have obtained on the market. Individual payments may be lower or they may be structured
in a way that makes them better for the recipient than a commercial financier would have
allowed. Therefore, the recipient’s payments in accordance with the terms of subsidized
financing package are the heart of the subsidy. They do not remove the subsidy, as the EU
alleges, because the benefit, in the form of what the recipient would have paid for commercial
financing but did not pay to the government, remains with the recipient.

144.  The EU argues that such payments have the effect of removing the financial contribution,
and thereby causing the subsidy to expire. This argument fails at the outset because it asks this
compliance panel to reopen the adopted finding that these subsidies were in fact subsidies at the
time of the reference period. Moreover, should the Panel decide to address the substance of this
issue, it should reject the EU theory because when a recipient pays for financing on subsidized
terms it ggts to keep the benefit. Such a transaction does not, as the EU contends, withdraw the
subsidy.

1 The EU cannot argue during compliance proceedings that subsidies found
actionable in adopted panel and Appellate Bodly reports ceased to exist prior
to the period covered by the DSB findings.

145.  Now that the DSB has adopted the original Panel and Appellate Body reports finding that
“each of the challenged LA/MSF measures constitutes a specific subsidy,”?*® the EU cannot
argue that the subsidies ended before the Panel’s 2001-2006 reference period and, thus, removed

7 n its submission, the EU attempts to support its position by using the word “termination” to describe
the alleged repayments of outstanding amounts on LA/MSF Agreements. If the EU’s use of this phrase is intended
to imply that the subsidy, as opposed to the LA/MSF legal agreement, has been withdrawn, it does nothing but
introduce confusion. The issue in this dispute is whether the EU has withdrawn the LA/MSF subsidies that the
DSB found to exist, and not the legal status of the LA/MSF agreements under EU domestic law.

8 EC - Large Civil Aircraft (Panel), para. 8.1(a)(i).
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any obligation to comply. To do so would represent a collateral attack on the Panel and
Appellate Body findings of a WTO violation, which is not permitted in a proceeding under
Article 21.5 of the DSU. It would also call into question whether the EU accepts the report of
the Appellate Body unconditionally Article 17.14 of the DSU. The same conclusion holds true
for the original Panel’s findings with regard to other EU subsidies: that KFW’s 1989 acquisition
of Dasa shares “is a specific subsidy;” KfW’s 1989 transfer of and equity interest in Dasa “is a
specific subsidy;” and the French State’s 1987, 1988, 1992, and 1994 equity infusions into
Aéropatiale “are specific subsidies.”®*® In each case, the original Panel framed its finding, which
DSB subsequently adopted, in the present tense, indicating existence of the subsidy as of the
time period covered by the panel’s findings.

146. The EU’s only response to the fact that the original Panel and Appellate Body have found
these subsidies to be inconsistent with the SCM Agreement is to treat the issue as arising from
the fact that “the subsidy was subject to an adverse effects finding in the original
proceedings.”?® But this argument disregards the parallel, and equally important, findings that
the measures were subsidies relevant to the original Panel’s conclusions. The EU is not at liberty
to reargue that finding.

2 The EU acknowledges that the termination of LA/MSF agreements listed in
the EU Notification did not in and of themselves result in expiration of the
subsidies.

147. The EU now agrees that the United States demonstrated in its first written submission
that termination of a subsidy instrument does not, in and of itself, withdraw a subsidy.?**
Specifically, the EU it stated in its first written submission that:

“Termination” manifests the fact of ending a contractual relationship under the
domestic law that governs that relationship. Therefore, it does not, by itself,
definitely indicate that a loan has been fully repaid before the agreement was
terminated.

There is accordingly no disagreement between the parties that the act of terminating an LA/MSF
Agreement does not remove, extinguish, or extract the subsidy granted through that agreement.
148. Moreover, although the EU Notification lists 24 “terminations” of LA/MSF Agreements
as “steps to bring its measures fully into conformity with its WTO obligations,”?** the first
written submission lists only 12 of these “terminations” as relevant to the panel’s analysis:

29 EC - Large Civil Aircraft (Panel), para. 8.1(c) and (d)(i).
20 EU FWS, para. 166.

21 US FWS, para. 39.

%2 EU FWS, para. 164.

%3 EU Notification, para. 1.
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Termination of the French LA/MSF Agreement for the A300B
Termination of the French LA/MSF Agreement for the A300B2/B4
Termination of the French LA/MSF Agreement for the A300-600
Termination of the Spanish LA/MSF Agreement for the 300B
Termination of the Spanish LA/MSF Agreement for the A300B2/B4
Termination of the Spanish LA/MSF Agreement for the 300-600
Termination of the French LA/MSF Agreement for the A310-300
Termination of the French LA/MSF Agreement for the A320
Termination of the Spanish LA/MSF Agreement for the A320
Termination of the French LA/MSF Agreement for the A330/A340
Termination of the Spanish LA/MSF Agreement for the A330/340
Termination of the French LA/MSF Agreement for the A330-200%>*

The EU first written submission also lists repayment of UK financing for the A320 and
A330/340 as having removed the financial contributions conferred through those agreements,
even though the UK government did not terminate the relevant agreements.?®®> The EU
Notification did not list this particular “repayment” as a compliance measure.

149. Thus, it appears that the EU has abandoned the position that the following 12
“terminations” of LA/MSF Agreements were measures taken to comply with the
recommendations and rulings of the DSBs:

Termination of the German LA/MSF Agreement for the A300B
Termination of the German LA/MSF Agreement for the A300B2/B4
Termination of the German LA/MSF Agreement for the A300-600
Termination of the French LA/MSF Agreement for the A310
Termination of the German LA/MSF Agreement for the A310
Termination of the German LA/MSF Agreement for the A310-300
Termination of the Spanish LA/MSF Agreement for the A310
Termination of the Spanish LA/MSF Agreement for the A310-300
Termination of the German LA/MSF Agreement for the A320
Termination of the German LA/MSF Agreement for the A330/A340
Termination of the French LA/MSF Agreement for the A340-500/600
Termination of the Spanish LA/MSF Agreement for the A340-500/600

The EU’s position on UK LA/MSF for the A320 and A330/A340 is at present unclear.

2% Termination of French Financing for A300 (which appears to correspond to steps 1, 2, and 3 in the EU
Notification); Termination of Spanish LA/MSF for the A300 (which appears to correspond to steps 7, 8, and 9 in the
EU Notification); Financing for the A310-300 (which appears to correspond to step 11 in the EU Notification);
French and Spanish Financing for the A320 (which appear to correspond, respectively, to steps 16 and 18 in the EU
Notification); French and Spanish Financing for the A330/A340 (which appear to correspond, respectively, to steps
19 and 21 in the EU Notification); and Financing for the A330-200 (which appears to correspond to step 22 in the
EU Notification. EU FWS, footnotes 191, 192, 199, 200, 206, 209, 211, 216, 224, and 230.

%5 EU FWS, paras. 175 and 179.
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3. Airbus’s payment pursuant to the LA/MSF agreements on subsidized terms

did not result in the expiration of the subsidies.

150.  While recognizing that the termination of subsidy instruments, such as the LA/MSF
agreements, does not by itself have any effect on subsidies, the EU takes the position that
Airbus’s payments pursuant to an LA/MSF agreement do result in the expiration of subsidies.
There is no basis for this view. The panel and Appellate Body found that Airbus LA/MSF was a
subsidy because it gave the company funding on better terms than a commercial entity would
offer. Thus, each time Airbus made a payment under an LA/MSF agreement, it paid less than it
would have paid for commercial financing. Such payments effectuated the financial benefit
promised under the agreements by leaving the balance sheet with more cash and less debt that
would otherwise be the case. In short, they conveyed the subsidy, rather than removing it.

151. Article 1 of the SCM Agreement establishes that a subsidy exists if “there is a financial
contribution by a government . . . and a benefit is thereby conferred.” Thus, the subsidy is the
financial contribution (including its noncommercial terms) plus the benefit (the difference
between commercial and government terms). A true repayment would occur only when the
recipient makes payments covering what a commercial lender would have demanded. If the
repayment takes place after the recipient has made payments at the subsidized rate, it would have
to take into account any underpayment (as compared to a commercial rate) prior to the date of
repayment. Otherwise, the supposed repayment would leave the benefit with the recipient and
the government with nothing to recompense the non-commercial advantage to the recipient.

152.  With this framework in mind, the EU cannot support its assertion that making payments
pursuant to LA/MSF “removes” the financial contribution in a way that results in the expiration
of the subsidy. In fact, the EU itself stated before the Appellate Body: “Pursuant to Article 1,
two elements make up a subsidy: a financial contribution and a benefit. Once a financial
contribution has been given, the only element that can cease to exist is the benefit.”**® However,
the EU now argues that the Appellate Body “found that the ‘removal of the financial
contribution’ results in the “life” of a subsidy coming “to an end.””*’ The Appellate Body made
no such “finding.” It simply used a position on which the parties agreed as an analytical starting
point, and did not endorse it as correct.?® Moreover, the Appellate Body did not express any
view as to how a Member would remove LA/MSF, and certainly did not adopt the EU view that
repayment on subsidized terms was sufficient. To the contrary, later in the paragraph cited by
the EU, the Appellate Body found that “the fact that a subsidy is ‘deemed to exist’ under Article
1.1 once there is a financial contribution that confers a benefit does not mean that a subsidy does
not continue to exist after the act of granting the financial contribution.”®*® In other words, once

26 Appellant Submission of the European Union, EC — Large Civil Aircraft, para. 205 (16 August 2010)
(Exhibit USA-319(BCI))

»T EU FWS, para. 162, quoting EC — Large Civil Aircraft (AB), para. 709.
%8 EC - Large Civil Aircraft (AB), para. 709.
%9 EC - Large Civil Aircraft (AB), para. 708.
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a subsidy exists, there is no need to inquire as to whether the financial contribution is also
separately extant.

153.  This is a necessary result of the construction of the SCM Agreement. As a subsidy
consists of a financial contribution (including below-market terms) plus a benefit, there is no
basis for assuming, as the EU does, that a payment equal to the financial contribution alone
would remove the financial contribution while leaving the benefit untouched. To put the point
another way, the United States recalls that the EU argued that “termination ends the existence of
an MSF agreement under domestic law; whether or not the existence of the subsidy under WTO
law has also ended, is a separate question. .. .”?*® Similarly, repayment of subsidized lending in
accordance with the terms of the subsidy may end the recipient’s financial obligation under
domestic law. The question of whether it ends the subsidy for purposes of the subsidizing
Member’s obligations under the SCM Agreement, as the EU put it, “is a separate question.” To
be sure, the EU argues that “whether the financial contribution . . . has been removed” answers
that “question.”?®* But there is no reason that repayment of a subsidy as provided under
domestic law would dictate a termination of that subsidy for purposes of the SCM Agreement
any more than would termination of the subsidy agreement pursuant to domestic law.

154.  This makes sense from an economic perspective as well. As the economic analyses
submitted by the EU confirm, all that happened under the EU’s “repayment of subsidy” approach
was for Airbus to pay the relevant governments the net present value of future scheduled and
anticipated LA/MSF payments, the amounts of which were based on below-market, subsidized
terms.?®* From a financial point of view, this action left Airbus in exactly the same position it
would have occupied had it made the payments as scheduled. In other words, nothing changed.

155.  The consequences of the EU approach demonstrate its error. If the EU is correct, the
larger an interest rate subsidy is, the less it costs to repay. To use an example, suppose the
market interest rate is 10 percent, and the government provides two one-year loans for $10
million, one at 9 percent (for a subsidy of 1 percent) and the other at O percent (for a subsidy of
10 percent). Under the EU approach, the recipient would have to pay $10.9 million to “repay”
the smaller subsidy, but could “repay” the larger subsidy for only $10 million. Nothing in the
SCM Agreement supports the proposition that the cost to the recipient of repaying a subsidy is
inversely proportional to the size of the subsidy.

156. As afinal point, it is also important to take account of the peculiarities of the subsidy in
question. Under LA/MSF, the financier grants money at a fixed interest rate, and the recipient
agrees to repay in fixed and escalating increments each time it sells an airplane. The recipient

remains liable for payments as long as the program is commercially active. Thus, if early sales

%0 EU FWS, para. 164.
%1 EU FWS, para. 164.

%2 E g., PriceWaterhouse Coopers, Fairness Opinion regarding the settlement agreement between Airbus
Operations S.A.S. and the French State for the A330-200 member state financing loan agreement, paras. 11-19
(Exhibit EU-1).
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are slower than expected, the financier makes up the difference on later sales. Under this
structure, if Airbus can pay interest plus subsidized interest by date X, rather than later date X+Y
under market terms (with Y being the time necessary to pay higher interest costs), the ability to
repay early is part of the subsidy. If a commercial financier would have required royalty
payments beyond the date for repaying principal plus interest, which the United States considers
likely,?® it is even clearer that Airbus’s ability to satisfy its financial obligation by paying
interest plus principal only is part of the subsidy.

4. Contingent claim. if the Panel agrees with EU’s view that repayment of
LA/MSF in accordance with contracted terms removes the financial
contribution, that act would create an independent subsidy.

157.  To reiterate, the United States views payment of LA/MSF in accordance with its
subsidized terms as insufficient to remove the subsidy or the underlying financial contribution.
However, if the Panel finds otherwise, the government act of terminating the subsidy recipient’s
financial obligation would create a new subsidy by effectively forgiving the future payments that
a theoretical commercial supplier of LA/MSF would demand. Thus, there would be a new
financial contribution, either in the form of a forgiveness of debt (under Article 1.1(a)(1)(i)) or as
revenue foregone that is otherwise due (under Article 1.1(a)(1)(ii)). In either case, the value of
the subsidy would be equal to the difference between the total amount the recipient paid under
the government financing and what it would have paid under commercial financing.

158. The EU observes in its first written submission that the United States did not make a
specific allegation of debt forgiveness in its first written submission.?®* But the United States
did, in fact, challenge, under Article 21.5 of the DSU, the existence or consistency with a
covered agreement of a measure taken to comply with the findings of the DSB. In these
circumstances, no greater specificity was possible or required. In fact, the EU’s own
descriptions of its alleged measures taken to comply, as set out in the EU Notification, indicated
only the possibility, but not the certainty, of forgiveness. In the unlikely event that the Panel
accepted the proposition that repayment of LA/MSF in accordance with its subsidized terms
expunges the benefit, the acceptance of that repayment as full forgiveness of amounts owed on
the LA/MSF Agreements would constitute a separate subsidy equal to the amount of interest that
the government forwent.

B. The EU Arguments Regarding Amortization do not Properly Measure the Lives of
the Subsidies in Question, and Do Not Prove that They have Expired.

159. Faced with its obligation to withdraw billions of euros in subsidized financing or remove
their adverse effects in the form of billions of dollars in lost sales and displacement in markets
around the world, the EU responds that it has no obligation to do anything, because amortization
has already taken care of the problem.

%3 gection 1V.B.4 discusses this issue in greater detail.
%4 EU FWS, para. 355.
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160. That is wrong.

161. Itis wrong because the Appellate Body has not, as the EU argues, found that the life of
LA/MSF or the various equity subsidies is determined through amortization. And, it is wrong
because the life of a subsidy creating a new product must be measured by the life of the product
it creates, and not by accounting conventions or projections as to the period that the product is
likely to remain competitive in the market. In other words, nothing that the EU has stated
demonstrates in any way that the relevant subsidies at issue have expired or been paid in any
way.

162. The U.S. first written submission addressed in detail the steps in the EU Notification that
the EU appeared to identify as relevant to withdrawal of subsidies, and demonstrated why they
did not result in withdrawal. This section deals with the EU assertion in its second written
submission that “amortization” or “expiration” of subsidies — two terms that did not appear in the
EU notification — brought it into compliance with the DSB recommendations and rulings.

1 With respect to 12 measures, the EU has not even attempted to rebut the U.S.
showing that the compliance measures notified by the EU were not sufficient
to withdraw the subsidies that the original Panel and the Appellate Body
found to exist.

163. The U.S. first written submission started with the original Panel and the Appellate Body
findings that all grants of LA/MSF before 2006, the 1984-1988 French equity contribution, and
the German capital contribution were subsidies that caused adverse effects during the 2001-2006
period. The United States then showed that none of the compliance measures notified by the EU
resulted in the withdrawal of those subsidies.”® The EU appears to have conceded that the
United States was correct with regard to 12 of those measures.®°

164. In particular, the U.S. first written submission addressed step 26 from the EU
Notification, which stated that the EU had brought its measures into conformity with the
recommendations and rulings of the DSB by “{b}ringing ‘to an end’” all of the subsidies in
question. It is noteworthy that this item did not make any statement with regard to amortization
or expiration of the benefit. Rather, the only further detail took the form of a citation to
paragraph 709 of the Appellate Body report in EC — Large Civil Aircraft. The U.S. first written
submission explained that this reference could not be understood to relate to withdrawal of the
subsidies because the Appellate Body specifically linked the reasoning in paragraph 709 to the
adverse effects analysis, rather than the existence of benefit under Article 1.1(b).?®" Thus, on its
own terms, the measure notified by the EU went to the question of adverse effects, which under
Article 7.8 of the SCM Agreement is distinct from the question of withdrawal. Therefore, the

%5 S FWS, Section I11.
26 See above, Section 111.A.2.

%7 US FWS, para. 44.
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EU has brought forward no argument to support a conclusion that the 12 terminations listed in
paragraph 149 advanced its compliance with the recommendations and rulings of the DSB.

2 The United States does not bear the burden of re-establishing the existence of
EU subsidies that the DSB found to exist.

165. The United States bore only the burden of showing that the EU’s compliance measures
did not exist or were themselves inconsistent with the covered agreements, for example, because
they did not withdraw the subsidy and were not appropriate steps to remove the adverse effects.
As Article 21.5 of the DSU indicates, a complaining party could meet that standard by showing
that there were no measures taken to comply, or that the declared measures taken to comply were
ineffective and, therefore, were not really measures taken to comply. In appropriate
circumstances, the responding party might raise the expiration or nonexistence of a subsidy, as a
counterargument. However, the United States did not bear the additional burden of anticipating
that the EU would raise such potential counterarguments, and addressing them in its first written
submission. The EU is accordingly mistaken in asserting that “{a}s the complaining Member, it
is for th%GLéJnited States to establish that these subsidies exist after the end of the implementation
period.”

166. During the original proceeding, the United States met its burden of showing the existence
of the EU subsidies, resulting in a DSB finding that the EU subsidies existed. The EU is never
clear as to why it considers that in this proceeding focused on EU measures taken to comply, the
United States now has an additional burden to again show the existence of subsidies that the
DSB has already found to exist. At one point the EU simply declares, without explanation, that
“the United States must first demonstrate the existence of subsidies . . . taking into account . . .
amortisation of benefit.”?*® The Panel should accord no weight to such an unsupported
statement.

167. At another point, the EU suggests that the United States bore an obligation as the
complaining party to address “the guidance provided by the Appellate Body regarding the
amortisation of subsidies over time.”?"® This view reflects several errors. First, the Appellate
Body emphatically did not find that a complaining party must take account of amortization. It
merely indicated that amortization was an “example” or “one way” to assess the life of a subsidy,
which could be relevant to the adverse effects analysis under Article 5 of the SCM Agreement.?"
The United States did not “ignore” these findings and others regarding the life of subsidies. It
explicitly addressed them, and demonstrated that they did not lessen the EU’s obligation under

%8 EU FWS, para. 198.
%9 EU FWS, para. 37.
210 EU FWS, para. 51.
It EC - Large Civil Aircraft, paras. 1236 and 1241.
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Article 7.8 of the SCM Agreement to withdraw its subsidies or take appropriate steps to remove
their adverse effects.?’

168.  And finally, the Appellate Body did not assign the burden of proof for life of a subsidy to
the complaining party. To the contrary, the Appellate Body was clear that “{t}he adverse effects
analysis under Article 5 is distinct from the ‘benefit’ analysis under Article 1.1(b) of the SCM
Agreement and there is consequently no need to re-evaluate under Article 5 the amount of the
benefit conferred pursuant to Article 1.1(b).”%"® Once the complaining party establishes the
existence of a subsidy for purposes of Article 1.1, the burden for demonstrating that the life of
that subsidy has ended lies with the responding party. Such a showing is relevant only to the
demonstration of adverse effects under Article 5. As the obligation under Article 7.8 proceeds
directly from a finding that a Member is out of compliance with Article 5, there is no reason to
assign a complaining Member under Article 7.8 the burden of showing continuation of the
subsidy. Instead, the complaining party satisfies its burden with regard to existence of the
subsidy by reference to the adopted reports of the original Panel and the Appellate Body. It must
then demonstrate that the actions, or the inaction, of the responding Member with regard to that
subsidy failed to comply with Article 7.8. Thus, the United States did not bear the burden of
establishing continued subsidization by the EU.

169. The EU asserts that the EU Notification “identified in item 26 thereof, ‘the “expiration of
the benefit” has occurred” and ‘the subsidy has reached the end of its life’” as compliance
measures that the United States had to address.”™ Step 26 did not, in fact, use the terms
“expiration of the benefit” or “life.”?"> In any event, the United States responded to Step 26 by
showing that the actions it described did not withdraw any of the listed subsidies. That satisfied
any U.S. burden triggered by the statements in Step 26.

170. Inthis regard, the EU accuses the United States of treating the EU Notification “as if it
were a first written submission” containing “claims” as to amortization that the EU had to
“establish.”?"® The United States was under no such misimpression. Rather, it took the EU
Notification at face value, as a narrative description of measures the EU declared that it had
taken to comply, and addressed each of the steps as set out by the EU. The reference to the EU
“claims to have withdrawn subsidies” used “claims” in the colloquial sense, reflecting the
structure of the notification as a series of assertions about what the EU had done, without citation
to legal instruments or instrumentalities. The United States then observed that the EU had not
set out any action (and in fact demonstrated inaction) to bring the subsidies “to an end.” This did
not treat the EU Notification as a first written submission, or create a burden of proof. It simply
addressed the notification on its own terms.

212 E.g., US FWS, paras. 43-45.

2% EC - Large Civil Aircraft (AB), para. 709.
2 EU FWS, para. 198.

2’5 EU Notification, step 26 (Exhibit USA-1).
28 EU FWS, paras. 51 and 199.
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171. Finally, as for the burden of proof, on this issue as with any other in WTO dispute
settlement, it rests with the party asserting the affirmative of the claim or defense.?”” In this
instance, the recommendations and rulings of the DSB establish that EU subsidies both existed
and caused adverse effects to the interests of the United States. The DSB instructed the EU to
withdraw its subsidies or take appropriate steps to remove the adverse effects. The United States
showed in its first written submission that the measures declared by the EU failed to comply with
that obligation — in other words, they were not measures taken to comply or were otherwise
inconsistent with EU obligations under the covered agreements. That satisfied the U.S. burden
of proof. If the EU seeks now to argue that amortization satisfied its obligation, it bears the
burden of rebuttal. It has not met that burden.

3. The EU focus on amortization gives an improperly narrow reading to the
Appellate Body'’s statements regarding the life of a subsidy.

172. The Appellate Body found that “at the time of the grant of a subsidy, the subsidy will
necessarily be projected to have a finite life and to be utilized over that finite period.”?”® The EU
attempts to portray the Appellate Body as “having interchangeably, referred to the concepts of
‘depreciation’ and ‘amortization” as defining the life of a subsidy.?”® However, the Appellate
Body actually had a much broader understanding of how to measure the life of a subsidy. It
identified several indicators: “nature, amount, and projected use of the challenged subsidy;”
“whether the subsidy is allocated to purchase inputs or fixed assets; the useful life of these inputs
or assets; whether the subsidy is large or small; the period of time over which the subsidy is
expected to be used for future production;” and “the anticipated marketing life of an aircraft

programme.”?%

173. The Appellate Body did not in any way equate “amortization” with the “life of a
subsidy,” as the EU attempts to portray. In fact, the words “amortize” or “amortization” appear
only 11 times in the report, primarily (eight times) to describe EU arguments that the Appellate
Body did not endorse.?®* The Appellate Body used “amortization”?®* three other times: twice to
describe how EU member States calculated payments under the LA/MSF instruments®®? and
once to describe it as one “example” that a panel might consider in evaluating whether the life of

2T US — Wool Shirts (AB), p. 14.

"8 EC - Large Civil Aircraft (AB), para. 709.

21 EU FWS, para. 197.

%0 EC - Large Civil Aircraft (AB), paras. 707 and 1241.

21 EC - Large Civil Aircraft (AB), paras. 51, 54, 77, 698, 1240, and 1241.

%82 The EU asserts that the Appellate Body used “depreciation” interchangeably with “amortization.” EU

FWS, para. 167. In fact, the Appellate Body used the term “depreciation” only once in its report, but again in the
context of the adverse effects analysis. EC — Large Civil Aircraft (AB), para. 710.

283 EC - Large Civil Aircraft (AB), paras. 827 and 885.
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a subsidy had ended.”® It emphasized that it would “neither endorse nor reject the specific
amortization methodology proposed by the European Union.”?*> Thus, the EU effort to depict
the Appellate Body as having required an amortization-based methodology is unfounded.

4. The EU’s arguments on amortization do not justify a conclusion that the lives
of the LA/MSF, equity infusion, and regional grant subsidies have ended.

174.  As noted above, the original Panel and the Appellate Body found that the grants of
LA/MSF, the capital contributions, German infrastructure, and Spanish regional measures were
subsidies that caused adverse effects in the 2001-2006 reference period. This compliance Panel
takes these adopted DSB findings as a given, and the EU cannot reopen them in this proceeding.
Therefore, the EU is precluded from raising arguments that the subsidies expired during or
before the 2001-2006 reference period.

175. In any event, when properly measured, none of the lives of the of the EU subsidies has
ended. The life of a product creation subsidy, like LA/MSF, lasts at least as long as the
commercial life of the product it creates, and beyond in certain instances. The EU proposes a
number of alternatives — average useful life of assets in the large civil aircraft industry, “expected
market life of the aircraft programme,” “expected life of a generic aircraft programme,” or
“expected repayment schedule implied in the loan.”?® All of them err in ignoring the close
relationship between LA/MSF and the products it spawns and, equally important, by
disregarding the expectation of all of the parties that repayments (and hence the benefit of the
subsidy) will continue throughout the commercial life of the aircraft until Airbus has fully repaid
principal plus interest.

176. As noted above, the Appellate Body did not specify a particular method for a panel to
measure the life of a subsidy. Instead, it called for “an assessment of the period over which the
benefit from a financial contribution might be expected to flow,” and provided examples of
factors to consider, including the “nature, amount, and projected use of the challenged
subsidy.”?®” An inquiry into the “nature” of LA/MSF would start with the four core terms,
namely that funding is (1) unsecured, (2) success-dependent, (3) levy-based, and (4) back-
loaded.?®® A commercial financier that provided financing both unsecured against corporate
assets and with recourse only to revenue from a particular project would expect to have that
recourse for the entire life of the project and any expected commercial upgrades until it received
all of its principal and interest. The financier would not expect that recourse would stop with the
average life of the program or assets in the industry. A commercial financier giving success-
dependent financing would expect not merely to bear the risk of failure, but also to reap some

%4 EC - Large Civil Aircraft (AB), para. 1236.

% EC - Large Civil Aircraft (AB), para. 1239.

% EU FWS, paras. 206-208.

%7 EC - Large Civil Aircraft (AB), para. 707.

88 EC - Large Civil Aircraft (AB), paras. 7.374-7.375.
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advantage if the program performed better than expected, including by lasting longer than
average. (The United States notes in this regard that some LA/MSF agreements provided for
continuing “royalty” payments if Airbus succeeded in repaying principal plus subsidized
interest.”®) If repayments were levy-based, that financier would expect to continue receiving
them at least until it earned back its principal plus interest, even if that took longer than the
expected life of a program. And, finally, a commercial financier accepting back-loaded
repayment terms would not expect an arbitrary cut-off of payments before full repayment.

177. For its part, the recipient of the financing would expect to have to repay the principal plus
any interest to the commercial financier out of revenues from the funded aircraft or any upgrade.
It would not expect to walk away after 17 or 21 years if the relevant aircraft remained
commercially alive and there were still outstanding principal and interest.

178. These observations about the nature of the subsidies indicate that a hypothetical
commercial grantor of LA/MSF would expect payments to continue until it earned back principal
plus interest, for as long as the sales of the relevant aircraft continued to earn revenue. An
LA/MSF recipient making repayments on more favorable terms than those available from a
commercial entity would understand the benefit to continue at least as long as it was paying less
(including if it paid nothing) than the commercial entity would have charged. This would
include any bonus that a commercial financier would have expected if the program performed
better than initial projections indicated. Thus, the life of the LA/MSF subsidy would last for the
actual commercial life of the aircraft, from launch until delivery of the last aircraft of the model
in question.

179. The projected use of the subsidy, another factor the Appellate Body found indicative of
the life of a subsidy, points to the same result. The original Panel, as affirmed by the Appellate
Body, found that LA/MSF was a creation subsidy, designed to create a commercial product for
Airbus to sell. The grantor would expect the recipient to use the funds to design the aircraft,
create the technology necessary to make the design work and to manufacture the parts for the
aircraft, and build the facilities to produce the aircraft. The grantor would also assume that the
recipient would develop derivatives of that model, building on successes for a successful model,
or remedying problems with an underperforming model. Thus, the benefit would continue as
long as that product (rather than a hypothetical generic aircraft) continued in the market and the
particular facilities (rather than generic assets) continued to operate

180. This methodology leaves open two questions — how to measure the life of an LA/MSF
subsidy if (1) the commercial life of the aircraft ends earlier than expected (A340-500/600) or (2)
the commercial life of the specific model ends, but the benefits in terms of technological know-
how carry over into subsequent models (A300/A310). In the first instance, when the commercial
life ends earlier than expected, the relevant member States do not receive back the full amount of
interest and principal that Airbus promised. If the terms were commercial terms, that would be a
loss consistent with market practices, because the company would have paid the financier a

89 EC - Large Civil Aircraft (Panel), para. 7.342.
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premium to bear the risk of loss. However, in the case of the A340-500/600, the finding by the
original Panel, affirmed by the Appellate Body, that Airbus paid a below-market rate for the
LA/MSF*® means that it did not pay the member States enough to assume that risk. The
acceptance by the member States of the loss of remaining payments due for A340-500/600
LA/MSF forgave debt on non-commercial terms.

181. In the analytical framework laid out by the Appellate Body, the unexpected demise of an
aircraft model may constitute an “intervening event” that affects the value of the subsidy. If so,
however, this would mean that Airbus transitions from making below-market payments on its
repayment obligations to a below-market expungement of those obligations, in essence, a grant
equal to outstanding principal and interest. That grant does not confer any advantage on the
defunct A340-500/600, so it instead acts as a generalized subsidy to Airbus. Its life would reflect
some generalized expectation regarding the company’s use of money — perhaps the average
useful life of productive assets or the average life of a generic aircraft program that the company
might fund.?*

182. Inthe second instance, even if the commercial life of the specific aircraft model ends, the
life of the subsidy may extend to subsequent models that are based on the original. In
considering this question, one would need to keep in mind the Appellate Body’s admonition to
“take into account how the subsidy has materialized over time.”?* In the case of LA/MSF for
the A300 and A310, one key development was that Airbus originally envisioned the A330 and
A340 as derivatives of the A300, and based the fuselage design for the A330 and A340 on the
fuselage of the A300 and A310.%* Therefore, the life of the A300 and A310 LA/MSF continues
with the A330 and A340.

183.  These principles lead to the following conclusions regarding the life of grants of
LA/MSF:

Last Program End of the life of the
delivery  termination subsidy
A300 2007 2007 governed by

A330/A340 Basic

20 EC - Large Civil Aircraft (AB), para. 924.

#1 The end of the A340 program does not constitute an earlier-than-expected termination for A340
LA/MSF. The evidence shows that EU member States packaged A330 and A340 LA/MSF together, reflecting the
way that Airbus developed them jointly, using many similar design elements and technologies. The EU Notification
reflects this fact, as does the Appellate Body presentation of data related to LA/MSF. E.g., EU Notification, Annex,
items 19, 20, and 21 (Exhibit USA-1); EC — Large Civil Aircraft (AB), para. 817 (reproducing Panel Table 7). A
commercial financier supporting the joint development of two products would expect that if one failed, it could still
receive full payment from sales of the other.

22 EC - Large Civil Aircraft (AB), para. 710.

2% Guy Norris and Mark Wagner, Airbus A340 and A330, pp. 17-18, 36, and 48-54 (MBI, 2001) (Exhibit
USA-320).
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A310 1998 2007 governed by

A330/A340 Basic

A320 none none not yet

A330/A340 Basic none none not yet

A330-200 none none not yet

A340-500/600 2010 2011 2028

A380 none none not yet

A350 XWB none none not yet

184.  The report that PwC prepared for Airbus S.A.S. and the four Airbus member States does
not change any of these conclusions. In fact, it suffers from a number of critical flaws. At this
stage, the United States would like to point out four of these key points:

185.  First, the PwC approach results in an outcome that cannot be reconciled with the Panel’s
findings in the underlying dispute, and those of the Appellate Body and, ultimately, the DSB.
According to PwC, several subsidies expired during and before the reference period, even though
the Panel and Appellate Body found that they continued to exist. Thus, according to PwC, [***]
expired by 2005 at the very latest.”** A300/310 LA/MSF, according to PwC, expired as much as
two decades before the Panel even began its consideration of this case (1987).%* In short, any
proposed methodology that is inconsistent with the DSB recommendations and rulings in the
underlying dispute may not be adopted in this compliance proceeding.

186. Second, the PwC report takes for granted that the ex ante expected life of LA/MSF was
either the average life of an aircraft program at that time, or what the EU calls the “market life”
at that time. But by doing so, PwC confuses the number of years a typical aircraft model
remained in the market, and the expected life of LA/MSF as the subsidy. PwC posits that the
governments did not expect LA/MSF to last beyond the average large civil aircraft program or
market life. In fact, LA/MSF is specifically tied to deliveries of the aircraft model that is
financed. As such, both the government providing LA/MSF and Airbus, as the recipient, fully
expected that the measure would continue to be in place at least as long as the program would
continue to exist (with any remaining benefit accrued at that point converted to a de facto grant
or debt forgiveness to Airbus). Indeed, PwC itself notes in its report that “{t}he benefit arising
from a loan is limited to its term — irrespective of whether the loan was used to purchase assets
that are used for longer or shorter terms than the term of the loan.”*®® Elsewhere it notes that
“{f}rom an ex ante perspective, the benefit of a loan expires at the point in time at which full
repayment of principal and interest is envisaged.”*’ In fact, Airbus received LA/MSF for a term
defined only by the actual life of the program, which of course was not known at the time of

2% pwC Life of Subsidies Reports, Table 7.
2 pwC Life of Subsidies Reports, Table 6.
2% pwC Life of Subsidies Report, para 47.

27 pwC Life of Subsidies Report, para. 48.
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grant, and not for the anticipated or average life of an aircraft program or any other period
determinable with precision at the time of the grant. The parties fully expected that repayment
would continue for as long as Airbus made deliveries that triggered levy payments. Thus, the
very basis for the LA/MSF repayment system was that the commercial life of a large civil
aircraft program is inherently difficult to predict, and that Airbus would have to continue
repaying for as long as the relevant aircraft model was being delivered.

187.  Third, the entire PwC report and the methodology it applies is based on the assumption
that the ex ante assessment of the life of a subsidy must result in a fixed period of years. The
report tries to justify this approach based on the finding by the Appellate Body that the question
whether a benefit has been conferred for purposes of Article 1.1(b) of the SCM Agreement “the
determination of benefit under Article 1.1(b) of the SCM Agreement is an ex ante analysis that
does not depend on how the particular financial contribution actually performed after it was
granted.”*® But the Appellate Body directed this finding to the determination of the benefit, and
not to the life of the subsidy. PwC fails to consider that, when it came to the life of the subsidy,
the Appellate Body focused on expectations.

188. The nature, amount, and projected use of the challenged subsidy may be relevant factors
to consider in an assessment of the period over which the benefit from a financial contribution
might be expected to flow. A panel may consider, for example, as part of its ex ante analysis of
benefit, whether the subsidy is allocated to purchase inputs or fixed assets; the useful life of these
inputs or assets; whether the subsidy is large or small; and the period of time over which the
subsidy is expected to be used for future production.?*®

189. As noted above, the ex ante expectation with regard to LA/MSF is that it will create a
liability that lasts until the end of the aircraft model that it funded. While that is not a period of
years calculable at the time of grant, it does designate a finite period after which the benefit of
LA/MSF will cease.>®

190. Fourth, the same or similar flaws exist with respect to PwC’s approach to the French and
German equity infusions and capital contributions. It is unclear why PwC treats these differently
from LA/MSF, as the Appellate Body specifically found that these equity infusions “provided
support to Airbus' efforts in developing and bringing to the market {the A320 and A330/340 in
particular}”*** Moreover, under the EU’s approach, all of the equity and capital infusions,
except for those that occurred in 1994, had “expired” by 2006.%%* Thus, as in the case of

2% pwC Life of Subsidies Report, pra. 3, quoting US — Large Civil Aircraft (AB), para. 706.
299 EC - Large Civil Aircraft (AB), para. 707.

%00 As noted earlier in this section, the termination of an LA/MSF program earlier than expected may be
treated as a forgiveness of amounts outstanding, which creates a new subsidy.

%01 EC - Large Civil Aircraft (AB), paras. 1388-1389.
%2 pwC Report Life of Subsidies Reports, para. 88.
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LA/MSF, the EU’s methodology results in expiration, which the EU equates with “compliance,”
well before this Panel and the DSB even began their work.

C. The Transactions Identified in the EU First Written Submission Did Not “Extract”
or “Extinguish” Prior Subsidies or Result in their Expiration.

1 The Dasa and CASA transactions are not properly before this Panel.

191. The original Panel found that the Dasa and CASA transactions did not extract or
extinguish prior subsidies, and the Appellate Body upheld that finding. That should end the
inquiry — the EU had a chance to make its case, and failed, and is accordingly precluded from
raising the issue again in an Article 21.5 proceeding. In any event, if the original Panel decides
to revisit this question, the EU’s arguments are essentially the same as the ones that the original
Panel and Appellate Body have already rejected. This Panel should reach the same conclusion.

192. The Appellate Body’s findings on this question are explicit:

. “We are not persuaded by the arguments advanced by the European Union under
the first ground of its ‘extraction’ theory. . .. Beyond its general assertions, the
European Union provides no persuasive evidence as to how the specific subsidies
provided to Dasa and CASA increased the ‘incremental value’ of those
companies, and therefore how the cash ‘removed’ could be deemed to remove
that value.”*%

. “Given that the link between the subsidies and the cash ‘extracted” has not been
sufficiently demonstrated by the European Union, we need not consider the
European Union’s further argument that the Panel improperly relied on the ‘joint
control” exercised through the Contractual Partnership to which both
DaimlerChrysler and SEPI belonged.”3*

. “In the light of the foregoing, although we do not a priori exclude the possibility
that all or part of a subsidy may be ‘extracted’ by the removal of cash or cash
equivalents, we uphold the ultimate finding by the Panel, in paragraphs 7.276 and
7.288 of the Panel Report, that the ‘cash extractions’ from Dasa and CASA did
not remove a portion of past subsidies.”3%

In short, the EU had the opportunity to present evidence and argumentation, and failed to provide
enough to meet the burden of proof for its extinction and extraction theory with regard to the
Dasa and CASA transactions. As the United States explained in Section 11.C of this submission,
this finding on the merits by the Appellate Body precludes the EU raising this issue again.

193. The EU makes two arguments in an attempt to avoid this conclusion. First, it asserts that
the Appellate Body “took issue with the sufficiency of the explanations provided by the

%% EC - Large Civil Aircraft (AB), para. 746.
%04 EC - Large Civil Aircraft (AB), para. 748.
%05 EC - Large Civil Aircraft (AB), para. 749.
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European Union,” and did not address the substance.®® The distinction is unpersuasive. A
finding that a party has not met its burden of proof is a substantive disposition of the issue.
When a party has had the opportunity to advance its position and failed, Article 21.5 of the DSU
does not, in the words of the Appellate Body, “provide an unfair ‘second chance’ to that
party.”*®" It is worth noting at this point that deviating from this principle would certainly be
unfair to the United States, which has devoted time and effort to rebutting the EU’s Dasa and
CASA arguments over the course of almost eight years of this dispute. That the EU now wishes
it had done a better job the first time is no valid reason to reopen this issue.

194. The EU also argues that the Panel and Appellate Body did not really address the merits of
whether the Dasa and CASA transactions withdrew subsidies, but instead found that the question
would not be ripe for assessment until commencement of an Article 21.5 proceeding.*®® Again,
the EU is wrong. After upholding the Panel’s finding that the transactions did not extinguish or
extract subsidies, the Appellate Body made a finding in the alternative that “{e}ven if the
European Union had been successful in its arguments on ‘extinction’ and ‘extraction’, we do not
consider that the sales transactions and ‘cash extractions’ resulted in the ‘withdrawal’ of
subsidies within the meaning of Articles 4.7 and 7.8 of the SCM Agreement.”*®® The Appellate
Body provided three independent rationales, the first of them that:

under Article 7.8, a recommendation to “withdraw” subsidies or remove their
adverse effects is directed at actionable subsidies that have been found to cause
adverse effects. We recall that, in this dispute, at the time the sales transactions
and “cash extractions” took place, there had been no findings by a panel or the
Appellate Body that alleged subsidies were either prohibited subsidies or
actionable subsidies causing adverse effects. Therefore, we do not consider that
the sales transactions and “cash extractions” resulted in the “withdrawal” of
subsidies, within the meaning of Articles 4.7 and 7.8 of the SCM Agreement.*!°

Thus, as a matter of law, the Dasa and CASA transaction could not “withdraw” subsidies for
purposes of Article 7.8 because prior subsidies to those companies had not been found to be
subsidies at the time of the transaction.

195. Second, the Appellate Body noted that it

underst{ood} the recommendations made by the Panel to be collective, in the
sense that they concern all those subsidies ultimately found to be prohibited
subsidies or actionable subsidies causing adverse effects. They do not concern
subsidies that have been “extinguished” or “extracted”. Such recommendations

%6 EU FWS, para. 257.

%7 Us - Upland Cotton (21.5) (AB), para. 210 (footnotes omitted).
%8 EU FWS, para. 257.

%09 EC - Large Civil Aircraft (AB), para. 755.

310 EC — Large Civil Aircraft (AB), para. 756.
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request the European Union to withdraw those subsidies and/or remove adverse
effects; panels or the Appellate Body are not required to make recommendations
pursuant to Articles 4. and 7.8 with respect to subsidies measures that are found to
be “extinguished” or “extracted.”3"

196. The final rationale was that the question of withdrawal “is, if contested, best left to a
compliance panel whose principal task is to assess whether a Member's implementation
measures bring it into compliance with its obligations under the SCM Agreement.”*'? The EU
interprets this statement as signifying “that the question of the specific cash extractions had not
been resolved in the original proceeding.”*** The EU misunderstands. The Appellate Body
resolved the issue of the cash extractions when it found that “the European Union provides no
persuasive evidence” for its theory, and explicitly “uph{e}ld the ultimate finding by the Panel”
that the Dasa and CASA transactions did not extract or extinguish subsidies. The remainder of
the Appellate Body’s reasoning, including the paragraph cited by the EU, is based on an
arguendo assumption that the EU “had been successful in its arguments on “extinction’ and
‘extraction’. .. .”*** Thus, it is meant to complement, rather than negate, the Appellate Body’s
main conclusion that the EU had failed to prove its cash extraction theory, and provides more
general guidance for future panels.

197. Itisalso significant that the Appellate Body presented its view that withdrawal was a
matter “best left to a compliance panel” as one of three independent reasons for rejecting the
EU’s withdrawal arguments. It does not supersede the earlier conclusion that a transaction prior
to a DSB ruling that subsidies are actionable cannot, as a matter of law, “withdraw’ a subsidy for
purposes of Article 7.8. Indeed, describing the issue as one “best left to a compliance panel,” left
open the possibility that an original panel or the Appellate Body might appropriately address the
alleged withdrawal in a different type of proceeding — which is just what the Appellate Body had
done in the two preceding paragraphs.

198. The EU also argues that, while complaining parties in an Article 21.5 proceeding cannot
challenge panel or Appellate Body findings in the original proceeding, responding parties are
free to do so. Section I1.C demonstrates that all parties, and not just the complaining party, are
subject to the Appellate Body’s reasoning precluding reargument in an Article 21.5 proceeding
of issues settled in the original proceeding.

199. Insum, the Appellate Body found that “the European Union provides no persuasive
evidence as to how the specific subsidies provided to Dasa and CASA increased the ‘incremental
value’ of those companies, and therefore how the cash ‘removed’ could be deemed to remove

#11 EC - Large Civil Aircraft (AB), para. 757.
#12 EC - Large Civil Aircraft (AB), para. 758.
3 EU FWS, para. 257.

814 EC - Large Civil Aircraft (AB), para. 754.
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that value.”*® It accordingly “uph{e}Id the ultimate finding by the Panel . . . that the ‘cash
extractions’ from Dasa and CASA did not remove a portion of past subsidies.”'® The EU’s
measures taken to comply, both declared and undeclared, did nothing to change those
transactions. Therefore, there is no basis to seek review by this Panel of whether the Dasa and
CASA transactions extracted or extinguished prior subsidies.

2. If the Panel finds that the Dasa and CASA transactions are properly before
it, the EU has provided no reason to disturb the original Panel and Appellate
Bodly findings that the transactions did not remove all, or a portion of, past
subsidies.

200. The EU’s arguments regarding the Dasa and CASA transactions fail at this stage for the
same reason they failed before the original Panel and the Appellate Body — the EU has not
satisfied any of the elements of the test for establishing the extraction of subsidies from Airbus.
It has not shown that the cash transfers actually “extracted” anything of value from EADS in the
first place. It has also failed to show that the cash involved was actually related to the value of
past subsidies, rather than some other element in the value of EADS. Thus, even if the Panel
were to find that the Dasa and CASA transactions were properly before it, the EU has not met its
burden of proof for the proposition that the Dasa and CASA transactions reduced or eliminated
the benefit from past subsidies to Airbus.

a. To satisfy its burden of proof, the EU would need to show a causal
relation between the cash extraction and the subsidy, and that cash was
actually extracted.

201. The evolution of the legal analysis of the Dasa and CASA transactions began with the
EU’s proposal that it could establish removal of subsidies through a two-factor test: “(i) there
must be a causal relationship of some sort between the cash “‘extraction’ and the subsidy and (ii)
the “‘extraction” must effectively move the money beyond the reach of the *‘company-shareholder
unit”."*"" The Panel assumed arguendo that the EU test was correct, and rejected the EU
arguments for failure to satisfy the elements of its own test.'® The Appellate Body did not
endorse the EU test, but did find that it provided “a useful point of departure in examining the
EU’s arguments on ‘extraction’.”*** The Appellate Body then rejected the EU’s arguments
regarding the first factor, and exercised judicial economy with regard to the second.**

202. The Appellate Body explained:

15 EC - Large Civil Aircraft (AB), para. 746.

%18 EC - Large Civil Aircraft (AB), para. 749.

317 EC - Large Civil Aircraft (AB), para. 740, quoting EC — Large Civil Aircraft (AB), para. 7.271.
18 EC - Large Civil Aircraft (Panel), paras. 7.273 and 7.275.

319 EC - Large Civil Aircraft (AB), para. 745.

20 EC - Large Civil Aircraft (AB), paras. 746-748.
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Although we do not mean to suggest that a “euro-for-euro” link between the
subsidies and the cash extracted is necessary to prevail on an argument on
“extraction”, we do consider that, at a minimum, the European Communities was
required to explain how the specific subsidies received by Dasa and CASA were
reflected in the balance sheets of those companies, and how the cash removed or
“extracted” represented the remaining or unused value of these subsidies. The
mere assertion by the European Communities, without more, that subsidies to
Dasa and CASA increased the value of those companies and that therefore any
cash taken out represents the subsidy or its “incremental value”, does not in our
view satisfy the requirement of establishing a “causal relationship” between the
“cash extraction” and the subsidy, as argued by the European Communities before
the Panel.***

Thus, the Appellate Body outlined two steps for establishing that a causal relationship between
the subsidies and an alleged cash extraction: first, a demonstration how the subsidies appeared in
the recipient’s balance sheet and, second, an explanation of how the extraction “represented”
those subsidies. Prior to setting out this reasoning, the Appellate Body had found that
“consideration of whether the cash removed from a company eliminates past subsidies is a fact-
specific inquiry that must be assessed based on the circumstances of the case.”*? It emphasized
that “mere assertion” is not sufficient to establish the requisite causal relationship.

203. Inits first written submission, the EU advances an interpretation of the Appellate Body’s
findings that effectively nullifies the second step in the analysis of the causal relationship —
showing how the cash removed “represented” the remaining value of the subsidies. The EU
notes that the second step does not “require” either “a showing that the cash extraction was done
with the purpose of removing the subsidy” or “to whom the cash payment is made.”** It then
surmises that this means that only “objective effects” of extractions are relevant, and not their
purpose or to whom they were made.*** This reasoning is specious. The fact that the Appellate
Body did not require consideration of the purpose of an extraction or the entity receiving the
extraction does not render those considerations irrelevant. Rather, given that the Appellate
Body’s call for a “fact-specific inquiry . . . based on the circumstances of the case,”*** the
analysis would have to include all relevant factors, whether subjective or objective, and
including the identity of the entity receiving the money.

204.  As a practical matter, the considerations that the EU seeks to exclude from the analysis
could prove highly instructive. For example, the stated purpose of a transaction may provide
insight as to whether the cash removed “represented” the subsidies. If a Member gave a subsidy

%1 EC - Large Civil Aircraft (AB), para. 746 (emphasis in original)

%2 EC - Large Civil Aircraft (AB), para. 744.
%23 EU FWS, paras. 274-275.

%24 EU FWS, para. 274.

%25 EC - Large Civil Aircraft (AB), para. 744.
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with the stated intent of providing financing on beneficial terms, and then made an extraction
with the express objective of changing nothing about the recipient’s situation, that would support
a strong inference that the extraction did not remove subsidies. Information about the purpose of
a transaction might also cast light on whether it was at arm’s length or at market value. In
addition, if the entity removing the money is the recipient’s private owner, one logical inference
is that the owner sought repayment for past investments it had made. If the removing entity is
government-owned, and the government still expresses interest in subsidizing the company (for
example, by giving it new LA/MSF), the logical inference would be that the government sought
to leave the subsidy untouched.

205. Finally, the EU errs in summarizing the second step of the test as addressing “whether the
two cash extractions under consideration were capable of removing the subsidies.”*?® The
Appellate Body called for a showing of “how the cash removed or ‘extracted’ represented the
remaining or unused value of these subsidies.”®**" While this does not require a “*euro-for-euro’
link,” cash removed from a company could not be said to “represent subsidies” without some
real relationship between the two. The mere fact that an extraction is “capable” of removing
subsidies might be a relevant consideration, but is not enough by itself. After all, any payment is
at least notionally “capable” of some portion of a subsidy.

b. The EU fails to satisfy the first factor of the Appellate Body test because it
does not “explain . . . how the cash removed or ‘extracted’ represented the
remaining or unused value of these subsidies.”

206. The EU’s arguments on the Dasa and CASA transactions do not meet even the
“minimum” threshold set out by the Appellate Body — “to explain how the specific subsidies
received by Dasa and CASA were reflected in the balance sheets of those companies, and how
the cash removed or ‘extracted’ represented the remaining or unused value of these subsidies.”**®
With respect to the first step in the analysis, the EU provides a lengthy discussion of basic
accounting principles. At no point, however, does it even attempt to apply these observations to
any of the particular subsidies involved or explain how Dasa and CASA balance sheets recorded
those subsidies. The EU offers no meaningful evidence or arguments with regard to the second
step, either. Thus, the situation is the same as it was before the Appellate Body — “the European
Union provides no persuasive evidence as to . . . how the cash ‘removed’ could be deemed to
remove that value.”*?® And, as the Appellate Body has already found, such an omission is fatal
to the EU’s argument that the Dasa and CASAS transaction removed past subsidies.

%6 EU FWS, para. 276.

%7 EC - Large Civil Aircraft (AB), para. 746 (emphasis added).
%28 EC - Large Civil Aircraft (AB), para. 746.

%29 EC - Large Civil Aircraft (AB), para. 746.
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207. The United States has no objection to the Appellate Body’s summary of the facts, which
the EU cites as the starting point of its argument,** or to the description of how European
accounting principles, as applied by Airbus, treated the subsidies to Dasa and CASA. ltis clear,
however, that the EU failed to provide any information as to how the relevant companies treated
the particular subsidies on their balance sheets.

208. However, the Panel need not reach this question, as it is also clear that the EU has not
completed the second step of explaining how the cash removed “reflects” any remaining value of
past subsidies. The EU first tries to meet this burden by simple assertion. It states that
subsidized financing or capital increased the value of Dasa and CASA by the present value of the
difference between the payment streams of the subsidized loan and a comparable commercial
loan.*** It then asserts that “{b}y extracting cash at the time of transfer, DaimlerChrysler and
SEPI, in effect, extracted the value of any residual benefits from prior subsidies.”**? This is the
same approach the EU tried before the original Panel and the Appellate Body: “mere assertion
..., without more, that subsidies to Dasa and CASA increased the value of those companies and
that therefore any cash taken out represents the subsidy or its ‘incremental value.””**® The
Appellate Body found this reasoning insufficient, and this Panel should do the same.***

209. The only additional argumentation that the EU puts forward consists of the assertion that
“given the magnitude of the extractions . . . and the failure of the United States to offer any
evidence concerning the amount of the subsidies, the Panel should conclude that the extractions
removed entirely the residual value of prior subsidies.”** It is difficult to see how the size of the
extractions (an issue in dispute between the United States and the EU) or a calculation of the size
of the subsidies (which the EU declines to provide) is relevant to the question of whether either
payment “reflected” the value of past subsidies. It is clear that the cash payments did not
account for the major part of the value of either Dasa or CASA.** Thus, to the extent they

%0 The EU notes that paragraphs 738 and 739 discuss the facts of the Dasa and CASA transactions, and
then goes on to present those facts “in brief.” EU FWS, para. 267. One of these “facts” — that “the cash extracted
from Dasa was €3.133 billion” — is not one of the facts found by the original Panel or the Appellate Body. Rather,
the Appellate Body noted that “the parties contested the exact amount of cash or cash equivalents ‘extracted’ by
DaimlerChrysler.” EC — Large Civil Aircraft (AB), para. 739. The United States continues to dispute the EU’s
valuation. Comments of the United States of America on the Answers of the European Communities to the Panel’s
Questions in Connection with the Second Substantive Meeting, para. 206 (Exhibit USA-321); EADS Offering
Memorandum, p. F-79 (Exhibit EU-55).

¥l EU FWS, para. 281.

%2 EU FWS, para. 282.

%3 EC - Large Civil Aircraft (AB), para. 746 (emphasis in original).

¥4 EC - Large Civil Aircraft (AB), para. 746.

¥ EU FWS, para. 283.

%% The EU conceded before the original Panel that the CASA payment accounted for 26 percent of the

value of the company. First Written Submission by the European Communities, EC — Large Civil Aircraft, para.
253, note 170. (Exhibit USA-322). The EU provides no comparable figure for Dasa.
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“represented” a portion of the value of either company, that portion could easily have consisted
entirely of non-subsidy value.

210. Asto the EU observation that that the United States did not calculate the size of the
subsidy, that also indicates nothing about the relationship between any payments and prior
subsidies. The EU put forward the Dasa/CASA extraction argument as a defense to the U.S.
demonstration that the declared measures taken to comply failed to withdraw the subsidies.
Therefore, the EU bears the burden of proof on the issue, as specifically confirmed by the
Appellate Body. That means that if a calculation of the value of the subsidy is necessary to the
argument, the EU bears the burden of providing that calculation.

211.  Insum, the EU’s first written submission repeats the error of its arguments before the
original Panel and the Appellate Body. Rather than the “fact-specific inquiry . . . based on the
circumstances of the case” that the Appellate Body found necessary,**’ the EU advances mere
assertions that the Dasa and CASA payments corresponded to past subsidies. That is not
enough.

C. The EU fails to satisfy the second factor of the Appellate Body test
because it has not established that the Dasa and CASA transactions
actually extracted money.

212.  When it comes to the second factor, whether the extraction “effectively moved the money
beyond the reach of the ‘company-shareholder unit’,” the EU also makes the same unsuccessful
arguments it made to the original Panel, and once again falls short. To begin with, it never
establishes the existence of an “extraction” — the Dasa and CASA transactions simply shifted
assets among corporate balance sheets for a net zero effect. Moreover, the EU has done nothing

to establish that the removal was permanent.

213. Itis indicative of the extent to which the EU is retreading old ground that the U.S.
appellee submission in the original proceeding remains a convincing rebuttal of the arguments
made by the EU in this proceeding:

142. The European Union . . . argues that the creation of EADS, in which Dasa
and the other Airbus partners combined their independently held LCA assets in
exchange for shares in EADS, resulted in the dilution of each participant’s share
in the resulting company. In the EU’s view, because DaimlerChrysler held a
much smaller share of EADS than it had previously held of Dasa, any return of
the money would be spread over a larger shareholder base, and change the value
of DaimlerChrysler’s investment to a relatively small degree. For these reasons,
the European Union argues that the transfer had to be considered permanent.232

%7 EC - Large Civil Aircraft (AB), para. 744.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 74

143.  There are numerous problems with this theory. Permanent or not, the
transaction did not involve a payment to the German government so there is no
basis to conclude that “the Member granting or maintaining such subsidy . . .
withdr{e}w the subsidy” for purposes of Article 7.8. Moreover, the EU focuses
on the wrong corporate relationship. DaimlerChrysler owned Dasa, and extracted
the money from Dasa. Its incentives to return the money to Dasa were unchanged
after the transaction because it still owned 100 percent of Dasa.233 Thus, if
DaimlerChrysler were to return the money to Dasa, that company’s value would
become equal to the value of its existing assets plus the value of the money, with
a concomitant increase in the value of DaimlerChrysler ownership interest. And
finally, as the Panel itself pointed out, the Airbus creation process “was structured
so as to maintain the overall interests of DaimlerChrysler and the Spanish
government in Airbus Industrie as a whole.”?** This emphasis on maintaining the
status quo belies the EU view that the transaction changed DaimlerChrysler’s
incentives so radically as to preclude any reinvestment of funds in Dasa (or
EADS).

145.  Finally, it is also important to recognize that DaimlerChrysler conferred
something to Dasa in exchange for the funds transferred to it. The transfer took
place because, based on the valuation of Dasa, DaimlerChrysler would be entitled
to a larger number of shares than it had agreed with the other Airbus partners. The
transfer reduced the value of Dasa’s assets to a level where it was equivalent to
the correct number of EADS shares.?*” Dasa received those shares, and
DaimlerChrysler got the money. This result is no different than if Dasa had
contributed its assets to EADS without the cash transfer, received a higher
number of shares than it was entitled to, and Daimler Chrysler had sold the excess
back to EADS in exchange for cash. No one would argue that this transaction
“extracted” or “withdrew” subsidies because all it did was shuffle shares and cash
among related entities. The equivalent transaction in which DaimlerChryser
transferred funds to itself before the exchange of Dasa’s assets for shares achieved
the same result. As a value-for-value exchange, it would not qualify as a
“withdrawal” for purposes of Articles 4.7 and 7.8 of the SCM Agreement.

22 EU Appellant Submission, para. 190 {(Exhibit USA-319(BCI))}.
% panel Report, Section VII.E.1 Attachment, para. 4, note 2241.
% panel Report, para.7.275.

* * * * *

27 EU Appellant Submission, paras. 326-328 {(Exhibit USA-319(BCI))}.
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214. The EU also argues that the Panel erred in concluding that, because DaimlerChrysler and
the Spanish State continued to exercise control over Airbus through a shareholders’ agreement,
the cash transferred from Dasa and CASA to their owners never left the company-shareholder
unit. Specifically, the EU argues that the agreement affected only voting rights, and not each
owner’s rights to EADS earnings.®*® This is a distinction without a difference. The test
suggested by the EU, which the Appellate Body used as a “point of departure,” calls for an
evaluation of whether the cash transfer “effectively moved the money beyond the reach of the
‘company-shareholder unit’.” The control that DaimlerChrysler and the Spanish State exercise
over the company and their role as owners make them part of that unit. Therefore, any money
they removed has not left the unit.

215. Moreover, the EU’s arguments on this point only underscore that the transactions in
guestion did not make any meaningful change in control over the Airbus operation. Before the
creation of EADS, each of the national Airbus entities had only limited individual control over
Airbus, but collectively exercised full control. Each could claim only a limited share of revenues
and profits. After the creation of EADS, although the Airbus entities worked through a new
mechanism, they each continued to have limited individual control, were each entitled to a
limited share of the profits, and collectively exercised full control.

3. The Aérospatiale-Matra merger, the creation of EADS, and acquisition of
BAE shares did not extinguish prior subsidies or cause them to expire.

216. The EU’s arguments on extinction fail for the most basic reasons — they rely on an
incorrect legal test, and the facts at issue do not satisfy the correct test.

217. Identifying the legal test to be used in this compliance proceeding requires, among other
things, a careful look at the Appellate Body findings in EC — Large Civil Aircraft. First, the
Appellate Body reversed the original Panel’s finding that partial privatizations and private-to-
private transactions would not extinguish subsidies. Second, Members of the Division agreed
that an assessment of whether a transaction extinguished subsidies required “a fact-intensive
inquiry” into whether it was at fair market value and arm’s length, involved a transfer in
ownership and control, and “whether a prior subsidy could be deemed to have come to an
end.”** Third, they could not agree on what other criteria were necessary, and took the unusual
step of issuing separate views. The EU, however, does not base its argument on a careful
analysis of the Appellate Body report, and instead proceeds as if there were a consensus,
ignoring the serious concerns raised by two of the three Members. This is not a proper
application of the Appellate Body’s reasoning. A proper approach, which the United States
applied in its first written submission, would address the concerns of all of the Appellate Body
Members, before reaching a conclusion as to subsidy extinction. Such an analysis demonstrates
that the transactions cited by the EU did not extinguish or withdraw prior subsidies.

8 EU FWS, para. 290, note 381.
%9 EC - Large Civil Aircraft (AB), para. 725.
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218. Itis also significant that the EU’s analysis fails on its own terms. The EU relies on the
reasoning of one Member of the Division, designated “Member B” in the U.S. submission,*
who considered that the analysis of subsidy extinction “depends on the facts of each case” and
that “{a}n important consideration in this context is to what extent the partial privatization or
private-to-private transactions resulted in a transfer of control to new owners who paid fair
market value for shares in the company.”*** The EU interprets this statement to signify that
change in ownership and control is the only relevant consideration for a sale at arm’s length and
for fair market value. Neither Member B nor the Appellate Body as a whole has ever made such
a finding. Member B’s reasoning indicates the opposite — it describes the transfer of control as
“{a}n important factor,” which indicates that other factors exist, and that they may also be
important. Therefore, the EU’s analysis based exclusively on control, without consideration of
other potentially relevant factors, is not sufficient to establish extinction of past subsidies.

219. Inany event, even if the EU’s three-factor test were applied, the Aérospatiale-Matra
merger, the creation of EADS, and the acquisition of BAE’s shares did not extinguish prior
subsidies because they did not result in the transfer of ownership and control from old owners to
new owners for fair market value and at arm’s length.

a. The EU bears the burden of proof with regard to allegations that the
transactions identified in its submission have extinguished subsidies.

220. A prima facie case of a failure to meet the compliance obligations under Article 7.8 of
the SCM Agreement need not re-prove the existence of subsidies that the DSB already has found
to exist. As discussed at length in Section I111.B, the EU has no support for placing this burden of
proof on the United States.

221. The EU nevertheless argues that the U.S. prima facie case “must address . . . any
intervening events, such as the extraction and extinction events discussed in the following
sections of our submission.”*** The only support the EU provides for this assertion is another
assertion, without citation, that “under Article 21.5 of the DSU and Avrticle 7.8 of the SCM
Agreement, it is for the United States, as the complaining Member, to demonstrate, as part of its
prima facie case, that the challenged subsidies have not been withdrawn, and are instead
maintained after the end of the implementation period.”**®

222. The EU’s explanation contains clear legal errors. First, Article 21.5 and Article 7.8
require a complaining Member to show only that there is no measure taken to comply, which in
the context of Article 7.8 means that the responding Member has not withdrawn the subsidy or

¥0 EU FWS, paras. 391 (citing Member B’s analysis) and 393 (citing with approval the U.S. discussion of
Member B’s analysis).

#1 EC - Large Civil Aircraft (AB), para. 726(b).
%2 EU FWS, para. 293, citing EU FWS, para. 246.
¥3 EU FWS, para. 246.
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taken appropriate steps to remove its adverse effects. There is no requirement under either
Article to take additional steps to show that the subsidies “are instead maintained.” Second,
since transactions in a company’s shares — the “extinction events” alleged by the EU — do not
automatically extinguish prior subsidies, they are not a required element for showing either
withdrawal or existence of a subsidy. Therefore, a complaining Member need not address such
transactions as part of its prima facie case.

223. The responding party is free to rebut the prima facie case made by the complaining party,
including by asserting that post-subsidy transactions extinguished the subsidy. In that case, in
line with normal WTO rules regarding the burden of proof,3** the responding party bears the
burden of proof, and the panel must address the arguments made regarding the transaction.**°

224. ltis also worth noting that, in addition to these legal flaws with the EU’s proposed
allocation of burdens of proof, the EU proposal raises practical problems. An allegation of
“extinction” is by its nature a defense against a claim of subsidization, and defenses are normally
the burden of the responding party. By putting the initial burden of addressing subsidy
extinction events on the complaining party, the EU theory would require the complaining party
to formulate and rebut in advance all the defenses that the responding party might raise. There is
nothing in the DSU or the SCM Agreement that requires a complaining party to do the
responding party’s legal work in this fashion. Moreover, such an allocation of burdens would
waste resources, because it would force the complaining party to address potential defenses that
the responding party may not even wish to raise.

225. Inthe particular instance of subsidy extinction, that Appellate Body found a successful
argument requires a showing of how the recipient accounted for the subsidy in its balance sheet.
The EU’s theory would require the complaining party to advance detailed evidence of the
subsidy recipient’s accounting practices — information accessible only to the recipient or its
government. Such an requirement is obviously infeasible.

226. This dispute provides a good example of these practical problems. Under the EU’s
theory, a prima facie case for the United States would have to address all of the “extraction and
extinction events” the EU raised in the original dispute. The EU raised eight of such transactions

%4 As the Appellate Body has observed:

the Appellate Body's statement in EC — Hormones does not imply that the complaining party is
responsible for providing proof of all facts raised in relation to the issue of determining whether a
measure is consistent with a given provision of a covered agreement. In other words, although the
complaining party bears the burden of proving its case, the responding party must prove the case it
seeks to make in response.

Japan — Apples (AB), para. 154.

¥° EC - Large Civil Aircraft (AB), para. 709 (“where it is so argued, a panel must assess whether there are
‘intervening events’ that occurred after the grant of the subsidy that may affect the projected value of the subsidy as
determined under the ex ante analysis.”)
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at issue by the time of the Appellate Body proceedings,®*® but the EU has apparently dropped
three of those extinction claims in this proceeding. Thus, to meet the EU’s definition of a prima
facie case, the United States would have had to address three transactions that the EU itself
considers irrelevant.

227. Thus, the law places the burden of proof for subsidy extinctions on the EU, and practical
considerations validate that result.

b. The Appellate Body indicated that the subsidy extinction analysis goes
beyond an inquiry limited to whether there was a market value, arm’s
length transaction that effected a ““substantive change in control.”

228. The Appellate Body found that allegations of subsidy extinction require *“a fact-intensive
inquiry” into whether transactions were at fair market value and arm’s length, involved a transfer
in ownership and control, and “whether a prior subsidy could be deemed to have come to an
end.”**" In addition to these common views, one of the Members of the Division expressed
doubt that such transactions were legally capable of extinguishing subsidies, and another
expressed skepticism that a share transaction would do s0.3*® Thus, in addition to addressing fair
market value, arm’s length, and transfers in ownership and control, a party asserting the
extinction of subsidies would need to address other factors indicating “whether a prior subsidy
could be deemed to have come to an end.” Considerations highlighted by one of the Appellate
Body Members would, of course, play an important role in that analysis.

229. The EU, however, takes a least common denominator approach to the Appellate Body’s
reasoning with regard to subsidy extinction, reducing the Appellate Body’s “fact-intensive
inquiry” to a three-factor test consisting solely of “(i) whether the transaction was for fair market
value, (ii) whether it was at arm’s length, and (iii) to what extent there was a transfer of
ownership and control.”®* While the Appellate Body considered these to be necessary criteria,
it did not find them to be sufficient by themselves. In particular, the EU omits a consideration of
whether transactions involved only a transfer of shares, and whether other factors might prevent
the conclusion that the subsidy “could be deemed to have come to an end.” Such a limited
analysis is not enough.

230. The Appellate Body addressed the issue of subsidy extinction at length. It began by
finding that

8 Appellant Submission of the European Union, EC — Large Civil Aircraft, para. 147 (Exhibit USA-
319(BCI)).

#7 EC - Large Civil Aircraft (AB), para. 725.
8 EC - Large Civil Aircraft (AB), para. 726(a) and (c).
¥9 EU FWS, para. 298.
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a fact-intensive inquiry into the circumstances surrounding the changes in
ownership would be required in order to determine the extent to which there are
sales at fair market and at arm’s length, accompanied by transfers of ownership
and g%ntrol, and whether a prior subsidy could be deemed to have come to an
end.

However, the Members of the Division could not reach a consensus as to the legal test for
evaluating whether partial privatizations and private-to-private transactions extinguished prior
subsidies. Member A considered that such transactions would not extinguish subsidies; Member
B considered that they could, but that the conclusion “depends on the facts of each case,” in
particular whether there was a transfer in control; and Member C “had no small measure of
doubt” that a purchase of shares in a company could extinguish prior subsidies.® In its first
written submission, the United States addressed this situation by applying each Member’s legal
theory to the facts of each post-2006 transaction involving EADS or Airbus shares, and
demonstrated that none of the tests indicated a reduction in subsidy value.*** The EU apparently
agrees, as it has not alleged that any of those transactions are subsidy extinction events.

231. The Appellate Body then observed that the original Panel evaluated extinction in terms of
whether “(i) benefits resulting from a prior non-recurring financial contribution (ii) are bestowed
on a state-owned enterprise (iii) following a privatization at arm’s length and for fair market
value, and (iv) the government transfers all or substantially all the property and retains no
controlling interest.”*** The Appellate Body reviewed how the Panel applied this test to the facts
before it, and concluded that:

we do not consider the Panel to have sufficiently examined the circumstances
surrounding the partial privatizations and private-to-private sales transactions at
issue. In order properly to address the relevance of these transactions for
purposes of the United States’ claims of adverse effects under Article 5, the Panel
should have assessed whether each of the sales was on arm’s-length terms and for
market value, and to what extent they involved a transfer in ownership in control
to new owners.>**

232. The EU relies on the Appellate Body’s critique of the Panel’s findings and the views
expressed by Member B to distill a three-factor “Appellate Body approach” under which a
transaction extinguishes subsidies if it (i) was at fair market value, (ii) was at arm’s length, and
(iii) resulted in a transfer of ownership and control.*®> But, as the preceding summary shows, the

%0 EC - Large Civil Aircraft (AB), para. 725.

®1 EC - Large Civil Aircraft (AB), para. 726.

%2 US FWS, paras. 51-54. The EU has not challenged this conclusion.
%3 EC - Large Civil Aircraft (AB), para. 729.

%4 EC - Large Civil Aircraft (AB), para. 735.

%5 EU FWS, para. 297.
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Appellate Body did not endorse a single “approach.” The Members of the Division expressed
agreement on a few general principles, and then set out additional individual views “without
prejudice as to the further circumstances and findings set out below,”*® and then addressed the
original Panel’s analysis.

233. A true effort to synthesize an “approach” would begin with what the Members of the
Division agreed to be necessary, as set out in paragraph 725 of the report:

“a fact-intensive inquiry into the circumstances surrounding the changes in ownership
would be required,” based on:

1) “the extent to which there are sales at fair market and”

2 “at arm’s length,”

(3) *accompanied by transfers of ownership and control, and”

(4)  “whether a prior subsidy could be deemed to have come to an end.”%’

The structure of this consensus statement indicates that none of the Members of the Division
found the three factors of the EU proposed test to be sufficient by themselves. They all
envisaged a further evaluation into whether the prior subsidy could be deemed to have come to
an end.

234. The Members’ individual views confirm this conclusion. Member A considered that
transactions meeting the three EU criteria did not extinguish subsidies. Member B considered
that “there is ‘no inflexible rule’ that a ‘benefit’ derived from pre-privatization financial
contributions expires following privatization at arm’s length and for fair market value.”**® That
Member also considered that “{a}n important question is the extent the partial privatization or
private-to-private transactions resulted in a transfer of control to new owners who paid fair
market value for shares in the company.”**® By describing this factor as “an important
question,” Member B signaled a view that other important “questions” were also “important.”
Member C accepted that a consideration of relevant facts might lead to a finding of subsidy
extinction, but expressed “no small measure of doubt that an acquisition of shares, concluded at
arm’s length and for fair market value, constitutes relevant circumstances warranting the
conclusion that an extinction of benefit has taken place.”**® Thus, all of them rejected the
limited, three-factor test that the EU now proposes.

235.  Given the divergent views expressed by the Members of the Division in EC — Large Civil
Aircraft, there is no single “approach.” There is consensus on the need for a fact-intensive
inquiry in which the three factors identified by the EU are necessary, but not sufficient.
However, the Members of the Division reached no consensus on what further proof is needed.

%8 EC - Large Civil Aircraft (AB), para. 726, chapeau.
%7 EC - Large Civil Aircraft (AB),

%8 EC - Large Civil Aircraft (AB), para. 726(b), quoting US — Countervailing Measures on Certain EC
Products (AB), para. 127.

%9 EC - Large Civil Aircraft (AB), para. 726(b).
%0 EC - Large Civil Aircraft (AB), para. 726(c).
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Therefore, the best approach at this time would be to apply the tests of Members A, B, and C,
and conclude that a transaction extinguishes prior subsidies if it satisfies two of them. The
evaluation would in any event need to address any and all factors beyond the three identified by
the E%élthat would indicate “whether a prior subsidy could be deemed to have come to an

end.”

236. Thus, the EU case for subsidy extinction fails from the outset, because it never goes
beyond fair market value, arm’s length relationship, and change in control. Accordingly, it does
not provide the requisite additional information demonstrating “whether a prior subsidy could be
deemed to have come to an end”*® that all Members of the Division considered necessary, and
which the EU has the burden of proving.

C. The Aérospatiale-Matra merger, the creation of EADS, and acquisition of
BAE shares do not extinguish subsidies under any of the rationales set out
in EC - Large Civil Aircraft.

237. The United States considers that the analysis of the EU extinction arguments could end
with the observation that the EU did not address all of the relevant factors that would allow the
panel to evaluate “whether a prior subsidy could be deemed to have come to an end.” However,
should the panel decide to continue onward and apply the proper analysis outlined at the end of
section 1V.C.4.b to the three transactions highlighted by the EU, it should conclude that none of
them resulted in extinction or extraction, and reject the EU’s arguments in this regard.

238. The United States recalls that the proper approach, in light of Division Members’
inability to come to consensus, is to apply each Member’s test separately to the facts. The
United States starts with Member A’s approach, under which only full privatizations can
extinguish subsidies.®*® The Aérospatiale-Matra merger, the creation of EADS, and the
acquisition of BAE shares were not full privatizations, so they did not extinguish past subsidies.

239. Under Member B’s test, none of the transactions resulted in a transfer of control. The
original Panel found that:

Although the EADS transaction altered the legal ownership of the aeronautics-
related assets and activities of Dasa and CASA, it was structured so as to maintain
the overall interests of DaimlerChrysler and the Spanish government in Airbus
Industrie as a whole.??83%4

%1 EC - Large Civil Aircraft (AB), para. 725.
%2 EC - Large Civil Aircraft (AB), para. 725.
%3 EC - Large Civil Aircraft (AB), para. 726.
%4 EC - Large Civil Aircraft (Panel), para. 7.275.
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2218 Rather than holding and exercising their membership interests in Airbus Industrie
directly through subsidiaries such as Dasa and CASA, DaimlerChrysler (through Dasa) and the
Spanish government (through SEPI) were members of a contractual partnership that exercised
voting rights in respect of 65.48 percent of the outstanding shares of EADS. As a practical matter,
the nature of control that DaimlerChrysler and the Spanish government exercised over the LCA
activities of Airbus through EADS was substantially the same as the control that they had
previously exercised over the LCA activities of Airbus as members of the Airbus Industrie
consortium.

As recounted in this passage, and reflected in the evidence, the whole point of the EADS
transaction, which was the centerpiece of the creation of EADS and part of the context for the
Dasa and CASA transactions, was not to change control of Airbus. Thus, the French State, the
Spanish State, and DaimlerChrysler collectively controlled Airbus through their role in the
Airbus consortium prior to the creation of EADS, and controlled Airbus through the
shareholders’ agreement after the creation of Airbus. While the mechanism may have differed,
the level of control, by design, remained the same.

240. The result is the same for the EADS acquisition of BAE’s shares in Airbus, although for
somewhat different reasons. Member B framed the question of control in terms of whether the
transaction “resulted in a transfer of control to new owners who paid fair market value for shares
in the company.”®®* BAE had no “control” to “transfer” because, while it had some heightened
rights as a significant minority shareholder, it never “controlled” Airbus in the sense of
determining policy or directing operations. Moreover, as EADS bought the BAE shares, there
was no “new owner” — EADS had been the dominant owner all along. The BAE transaction was,
in fact, the exercise of a put option by BAE Systems. As such, it resulted only in a transfer of
shares by one (non-controlling) co-owner of Airbus to another (controlling) co-owner.*® In the
Aérospatiale-Matra merger the government lessened its ownership interest and private
shareholders did became new minority owners of the company. However, there was no transfer
of control to Lagardére because the French State remained the largest shareholder, and continued
to name more members to the supervisory board than any other entity.**’

241. Member C affirmed the general test that a finding of extinction depends on a
consideration of all relevant facts, but expressed “no small measure of doubt that an acquisition
of shares, concluded at arm's length and for fair market value, constitutes relevant circumstances

%5 EC - Large Civil Aircraft (AB), para. 726(b).

%6 Indeed, according to a 2006 Letter from the Chairman of BAE announcing BAE’s exercise of the put
option: “In reaching this judgment {to sell the shareholding in Airbus to EADS} it weighed heavily with the Board
that BAE Systems’ 20 per cent. shareholding in Airbus represents a minority shareholding in a business over which
BAE Systems does not have full control and has no realistic prospects of gaining full control.” Letter from Dick
Olver, Chairman, BAE Systems, to Ordinary Shareholders, “BAE Systems plc: Proposed Disposal of Airbus
Shareholding and Notice of Extraordinary General Meeting,” p. 4 (Sept. 11, 2006) (Exhibit USA-331). Thus BAE’s
lack of control over Airbus drove BAE to exercise its put option; if the transaction had satisfied the “control” prong
of the Appellate Body test, then it would most likely never have transpired.

%7 EU FWS, para. 314, note 406.
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warranting the conclusion that an extinction of benefit has taken place.”**® That Member
explained further:

The central point is that a sale of shares, whether or not it conveys control,
transfers rights in the shares to a new owner. The assets of the company, to which
the shares attach, do not change at all. Nor could it be otherwise, because the
buyer would then not acquire the full benefit of the bargain: the buyer would pay
for an asset (the subsidy) that had in the very sales transaction been
“extinguished”. Shares in listed companies are traded on stock exchanges with
great frequency and without any fear that sales on the market diminish the
underlying value of the assets owned by these companies. The changing price of
listed securities reflects the different valuations that buyers and sellers place upon
companies and their underlying assets. However, nothing about these trades
extracts the value of any asset, including the benefit of any subsidy granted. That
subsidy continues to benefit the recipient, even if the ownership of the recipient's
shares changes from one day to another.**®

242. The alleged extinction event in the Aérospatiale-Matra merger was the sale of shares in
government-owned ASM to the general public in exchange for cash, and to Lagardere in
exchange for its shares in Matra Hautes Technologies.*”® The EU provides no basis to conclude
that the change in ownership of the shares changed the value of the subsidy to Aerospatiale.

243. The alleged extinction event in the creation of EADS was a massive corporate
reorganization that combined the various separate national Airbus entities into a single company,
EADS, that would in turn own the large majority of shares in Airbus. To achieve this merger,
they created EADS as a new entity, which issued shares to each company commensurate to the
assets it contributed. In conjunction with this transaction, EADS issued a number of shares to
the general public. Thus, the creation of EADS was essentially a share transaction, with all
parties contributing money or large civil aircraft production operations in exchange for shares.
The EU provides no basis to conclude that the reorganization changed the value of past subsidies
to the various Airbus entities.

244. Finally, EADS’ acquisition of BAE’s Airbus shares was a straightforward share
transaction, with EADS contributing money in exchange for BAE’s shares in Airbus. The EU
provides no basis to conclude that the reorganization changed the value of past subsidies to
Airbus.

%8 EC - Large Civil Aircraft (AB), para. 726(c).
%9 EC - Large Civil Aircraft (AB), para. 726(c).
0 EU FWS, paras. 309-311.
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245. Therefore, while Members A, B, and C adopted different tests, they lead to the same
conclusion — that the Aérospatiale-Matra merger, the creation of the EADS, and the acquisition
of BAE’s shares did not extinguish past subsidies.

d. Even under the EU three-factor test, the Aérospatiale-Matra merger, the
creation of EADS, and the acquisition of BAE’s shares do not extinguish
prior subsidies.

246. Even if the Appellate Body’s extinction analysis could be reduced to the three-factor test
advocated by the EU, none of the transactions in question would satisfy the various elements of
the test. The EU tries to change this result by lowering the threshold for a change in control to a
point where it becomes essentially meaningless. Nothing in the Appellate Body’s analysis, or in
the views of the individual Members of the Division, supports such an approach. The EU also
tries to ignore the requirements of an “arm’s length” relationship and “fair market value,” and the
extensive debate on these issues before the original Panel.

247. ltis also significant that the facts about the partial privatization of Aérospatiale, the
creation of EADS, and the acquisition of BAE’s shares do not support a finding that they met the
criteria set out by the Appellate Body: fair market value, arm’s length, and a transfer of
ownership and control to new owners

I Under the Appellate Body’s reasoning, a change in control only
extinguishes subsidies if the control passes from the subsidy
recipient to new owners.

248. The United States has shown that the EU effort to distill the Appellate Body’s analysis
into a three-factor test ignores what the Appellate Body found, and in particular, ignores the
views of two of the three Members of the Division. However, even in its treatment of the three
factors, the EU has disregarded important limitations on the reasoning of the Appellate Bodly.

249. The first factor in the EU test is whether the new owners paid fair market value.
Although the United States and the EU agree that a transaction can withdraw subsidies only if it
is at fair market value, the EU goes too far in arguing that a stock market transaction is ipso facto
at fair market value.>”* That may not be the case if, for example, a share offering was affected
by fraudulent or collusive behavior. Moreover, by suggesting what is essentially an irrebuttable
presumption, the EU deviates from the “fact-intensive” analysis mandated by the Appellate
Body.

250. The second factor in the EU test is whether the original owners and new owners operated
at arm’s length in the transaction. The EU frames this question in terms of whether each party
“is able” to act in its own interest.>’> However, the source it cites for this proposition, the report

¥1 EU FWS, para. 298.
%2 EU FWS, para. 298.
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of the compliance panel in US — Countervailing Measures on Certain EC Products, adopted a
different approach:

We note that neither the SCM Agreement nor prior reports have defined the
concept of “arm’s length”. The parties have referred to various dictionary
definitions of “arm’s length” to support their positions. For instance, the Black’s
Law Dictionary defines arm’s length as “{o}f or relating to dealings between two
parties who are not related or not on close terms and who are presumed to have
roughly equal bargaining power; not involving a confidential relationship”. The
New Shorter Oxford Dictionary defines arm’s length as “without undue
familiarity; (of dealings) with neither party controlled by the other”.

The United States contends that the definition contained in its new privatization
methodology corresponds to the ordinary meaning of arm's length. The definition
provides that an arm’s-length transaction is "a transaction negotiated between
unrelated parties, each acting in its own interest, or between related parties such
that the terms of the transaction are those that would exist if the transaction had
been negotiated between unrelated parties”. This definition appears to coincide
with the above dictionary definitions in that all highlight the independence of the
parties in an arm’s length transaction: either the parties have equal bargaining
power, neither party controls the other, or each party is acting in its own
interest.%"

Thus, the analysis focuses on whether each party actually does act independently, not whether it
is able to act independently. The distinction is important. Entities that are in theory able to act
independently may not in practice actually do so. One such example would be when a
government uses its authority to pressure a private entity to buy shares in a government-owned
company. Although the government and the entity might appear to be independent, government
pressure (or promises of favors in other areas) might lead the private entity to take a decision it
would not take if evaluating the situation independently. The EU “able to act independently”
standard would treat that transaction as at arm’s length, even though it manifestly is not.

251. The third factor in the EU test, “to what extent there is a transfer of ownership and
control,” presents a number of problems. The words used by the EU derive from the Appellate
Body’s finding that the subsidy extinction analysis would require a panel to “determine the
extent to which there are sales at fair market value and at arm’s length, accompanied by transfers
of ownership and control.”"* Both the Appellate Body and Member B found that subsidy
extinction would occur only after a “transfer” of ownership and control, namely one that moves
ownership and control from old owners to new owners.

¥ US - Countervailing Measures on Certain EC Products (21.5), paras. 7.133-7.134 (footnotes omitted).
¥4 EU FWS, para. 298, quoting EC — Large Civil Aircraft (AB), para. 725.
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252. However, the EU seeks to lower the threshold by arguing that, when read together with
the separate views of Member B of the Division,*” this test would find a “transfer of control”
any time the purchase of some portion of the company “brings about a qualitative change in
control that impacts the way the company is run.”*”® The only support the EU provides for this
test is a citation to the U.S. first written submission.®”” However, the cited paragraph does not
support the EU position — the point it makes is that transfer of control occurs only when there is
“replacement of old owners with new owners who seek more market-oriented results.”*”® Thus,
like the Appellate Body and Member B, the United States focused on the movement of control
from old owners to new owners. There are many situations in which a “qualitative change in
control that impacts the way the company is run” does not rise to this level.*’® Therefore, the
EU’s articulation of the test does not capture the Appellate Body’s meaning. In fact, the EU is
never clear as to the meaning of the key concept, “qualitative change in control.”

253. At another point, the EU cites to International Accounting Standard 28, which provides
that an investment in a company is subject to the equity method of accounting when the investor
has “significant influence.” The standard specifies that such influence may exist when the
investor has representation on the board of directors or participates in policy making, there are
material transactions between the company and the investor, or there is an interchange of
managerial personnel. It also provides for a rebuttable presumption of “significant influence” if
the investor has more than 20 percent of the voting power in the company.** The EU never
explains why the concept of “significant influence” for accounting purposes is relevant to this
inquiry. In fact, several of the bases for the existence of significant influence involve criteria
(material transactions and interchange of managerial personnel) that suggest the investor and the
company do not operate at arm’s length. Therefore, “significant influence” is not a valid proxy
for a change in control that would extinguish subsidies.

254. Inany event, EADS’ own accounting standards confirm that IAS 28 does not apply to the
relationship between EADS and BAE prior to the 2006 exercise of BAE’s put option. EADS’

¥ EU FWS, para 299, quoting EC — Large Civil Aircraft (AB), para. 726(b).

76 EU FWS, para. 303. The EU asserts that the United States agrees with this approach. In fact, the U.S.
arguments cited by the EU all address situations in which control of the company moves from the old owners to new
owners, and not the minor changes in control addressed by the EU.

7 EU FWS, para. 303, citing US FWS, para. 53.
%78 US FWS, para. 53.

% One example would be the purchase of a minority interest by a quarrelsome investor with idiosyncratic
views. That situation might change how the company’s managers acted, but would not transfer control from the
original owners to the quarrelsome new investor. Another example would be sales of shares in a company to
government entity. Control might change, but not in a way that would lead to the extinction of subsidies.

%0 nternational Accounting Standard No. 28, p. 2/6 (Exhibit EU-57). The EU misstates the presumption
as applying to any “shareholder that holds a 20 percent stake in a company.” However, the standard is clear that it
applies only “{w}here an entity holds 20% of the voting power (directly or through subsidiaries) on an investee.”)
Ibid., p. 2/6. (emphasis added).
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2005 Annual Report indicates that EADS accounted for BAE’s minority shareholding by
applying IAS 32, which applies to “all types of financial instruments except,” inter alia, “those
interests in subsidiaries, associates and joint ventures that are accounted for in accordance with . .
. IAS 28 Investments in Associates . . . .”*®! Therefore, according to EADS itself, IAS 28 is not
the appropriate standard for gauging BAE’s level of influence over EADS.

255. The EU ends its analysis by observing, correctly, that the Appellate Body emphasized the
need for “a fact-intensive inquiry to determine the extent to which the transaction proceeded at
fair market value and at arm’s length, accompanied by transfers of ownership and control.”*%
That is clear. However, the purpose of the exercise is not, as the EU asserts, merely to examine
whether there has been any “qualitative change in control” that somehow “affects the way the
company is run.”*®® The objective is to discover whether there has been a “transfer of ownership
and control,” namely, one that replaces old owners with new owners, and moves control from the
former to the latter.

ii. The Aéropspatiale-Matra merger, the creation of EADS, and the
purchase of BAE’s shares in Airbus did not satisfy the EU’s own
three-part test.

256. After laboring extensively to lower the threshold posed by its three-factor test, the EU
still fails to demonstrate that any of the three alleged extinction extractions satisfy that test. On
the transfer of ownership and control, it focuses on minutiae, such as the limited rights of
minority shareholders, and ignores the question posed by the Appellate Body — whether there is a
transfer of ownership and control to new owners. On the question of fair market value and arm’s
length transaction, the EU essentially repeats the arguments it made to the original Panel.

257.  First, none of the transactions referred to by the EU resulted in an economically relevant
transfer of control or ownership. This alone should be sufficient for the Panel to determine that
none of the transactions resulted in the extinction of any prior subsidy benefit.

%1 EADS Financial Statements 2005, p. IV (“revised application of IAS 32 standards required changes
regarding the account of the put option granted to BAE Systems as a minority shareholder of Airbus.”) (Exhibit
USA-412); EC staff, International Accounting Standard 32: Financial Instruments: Presentation, p. 1 (Exhibit
USA-413).

%2 EC - Large Civil Aircraft (AB), para. 725; EU FWS, para. 307. Immediately after listing fair market
value, arm’s length relationship, and change in ownership and control as necessary elements of the inquiry, the
Appellate Body found that a Panel would additionally need to inquire “whether a prior subsidy could be deemed to
have come to an end.” The EU continually omits this additional step from its discussion of the subsidy extinction
analysis.

%3 EU FWS, para. 307.
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258.  For example, the EU itself has emphasized that the transactions resulting in the creation
of EADS and Airbus SAS did not “affect the quality or nature of control of Airbus.”*** They
represented nothing more than “a restructuring and rationalization of the existing legal
partnership between the parties,” namely, the entities that previously had coordinated their
Airbus activities through Airbus GIE.**> The EU has provided no valid reason that the Panel
should consider a set of transactions devoted to ensuring continuity of control as transferring
control to new owners.

259.  Similarly, with regard to the Dassault share transaction that was the necessary precursor
to the Aérospatiale-Matra merger, the EU itself noted that it “did not have any economic effect
on Aérospatiale.”*® The French government certainly did not relinquish control of Aérospatiale-
Matra. Rather, the 48 percent stake in the entity that it retained was by far the largest
shareholding, and the government also obtained a valuable “golden share.”>®’

260. The purchase of the BAE shares, for its part, resulted only in one (minority) co-owner of
Airbus (BAE) selling shares to another (majority and controlling) shareholder (EADS). As such,
it did not result in the transfer of ownership or control to a new owner either. It simply resulted
in the further consolidation of Airbus ownership within EADS.

261. Second, the United States notes that the EU has in no way demonstrated that the
transactions occurred at arm’s length and for fair market value. In the case of the Aérospatiale-
Matra merger, the French government privately negotiated the terms with Lagardere. Not
surprisingly, a report from the French Senate suggests that Aérospatiale was undervalued, giving
Lagardeére and those who purchased shares following the partial flotation a sweetheart deal.®
Similar concerns were voiced in the press, and valuations of Aérospatiale were openly referred to
as “seriously underestimated.”>°

262. Indeed, one of the expert reports the EU submitted to the original Panel specifically
addressed the EU’s argument that the Aérospatiale-Matra tie-up was for “fair market value.” An

%4 Commission of the European Communities, Merger Procedure, Case No. COMP/M.1745 — EADS,
paras. 15-16 (May 11, 2000) (Exhibit USA-323).

%5 European Commission, Press Release of 18 October 2000, European Commission Clears the Creation
of the Airbus Integrated Company” (Exhibit USA-324).

%6 EU FNCOS, para. 103, also cited in the Panel Report at para. 4.345.

%87 Décret no. 99-97 du 15 février 1999 instituant une action spécifique de I’Etat au capital de la société
Aérospatiale, société nationale industrielle, Journal official de la République Francaise (Feb. 16, 1999), p. 2428
(Exhibit USA-325); see also Reuters, France publishes AS/Matra “golden share” decree (Feb. 16, 1999) (Exhibit
USA-326).

%8 Sénat, No. 414 (session ordinaire 1998-1999), Rapport d’Information, Commission des Finances du
Conmtrole Budgetaire et des Comptes Economiques de la Nation sur la restructuration de I’ Industrue aeronautique
européenne, pp. 144-145, 155 (Exhibit USA-327). See also, Assemblée Nationale, Avis No. 1866, p. 26 (Exhibit
USA-328).

%9 E.g., Aerospatiale — Matra merger in weeks, Reuters, February 11, 1999 (Exhibit US-329).
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analysis by corporate finance and investment expert Lauren D. Fox (“the Fox Report”) found
that the French government “failed to secure adequate compensation for its Dassault shares” was
giving up its double voting rights.>® The Fox Report established that the value of voting control
in a typical entity is 30 percent above the value of the individual shares. Applying that standard,
the report found that the Dassault share transfer resulted in a substantial loss in value for the
French government.*** An additional way in which the French government “failed to secure
adequate compensation for its Dassault shares” was through its reliance on valuation reports
which, according to the Fox Report, are not independent “fairness opinions” but merely
valuations by investment banks seeking to ratify a previously identified outcome.**? In this
regard, it is notable that the valuation reports post-date the actual Dassault transaction — a fact
that the EU has not disputed and that the original Panel reflected in its report.>*

263. The transaction between BAE and EADS also fails to satisfy the EU’s own three-part
test. First of all, the transaction did not take place at arm’s length, but was in fact orchestrated by
the UK government. In the words of a UK parliamentary report:

The potential political ramifications of the sale of BAE Systems’ stake were also
of concern to the DTI {Department of Trade and Industry}. Hence, prior to the
sale, the Government actively engaged at ministerial and official level with EADS
and Airbus in order to agree {sic} certain concessions from the parent company.
In June 2006, the DTI announced that EADS had agreed to transfer to the
Government the undertakings given to BAE Systems by EADS in 2000. The
details of the undertakings are confidential, but essentially are designed to ensure
that any decisions on the location of work packages affecting the UK are made on
commercial grounds, without political influence or pressure. EADS also agreed
to create a ‘transparency mechanism’ with regard to decisions about location of
work; to establish a UK research and development centre; and to appoint a non-
executive director to the EADS board agreed by the UK government. EADS also
said it would consider a secondary listing on the London Stock Exchange,
although it has subsequently decided not to pursue this.***

%90 | auren D. Fox, 1998 Dassault Share Transfer Valuation Report (“Fox Report”) (Exhibit USA-
330(HSBI)). Pursuant to paragraph 52(kbis) of the May 23, 2007 revision of the BCI/HSBI Procedures, the United
States is providing with this submission an HSBI-Redacted Version of Exhibit US-595. The HSBI-Redacted
Version is labeled as Exhibit US-595a.

¥1 Fox Report, p. 6 (Exhibit USA-330(HSBI)).
%2 Fox Report, p. 4-5 (Exhibit USA-330(HSBI)).

% panel Report, para. 7.1412. The United States notes that the Appellate Body reversed the Panel’s legal
reasoning with respect to a separate question, namely whether the Dassault share transfer resulted in a “benefit” to
Airbus under Article 1.1(b) in and of itself, and that it was unable to complete the analysis in this regard. That,
however, is not a question that the Panel will have to resolve at this stage.

4 United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume I, p. 16 (June 19, 2007) (Exhibit USA-25); see also, e.g., id., p. Ev 55 (Exhibit USA-414) (“5.1 The UK
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Thus the ultimate BAE-EADS transaction in 2006 reflected a political bargain, not a merely
financial one.** Indeed, media reports suggested that in the absence of UK government
influence, BAE systems might have sold its share in Airbus to a company other than EADS, but
that it did not attempt to do so because of political pressure.3®

264. Real questions also exist as to whether BAE paid fair market value to EADS. In
particular, the transactions took the form of the exercise, by BAE Systems, of a put option on
terms that were negotiated years earlier.>*” The EU refers in this regard to “independent
investment banks and advisors” that it argues provided “valuations” of the BAE share, but it fails
to provide any of these reports in support of its argument.®*® A letter by BAE’s Chairman to its

government is actively engaged at ministerial and official level with Airbus and EADS. Just before the Farnborough
Air Show in July 2006, EADS agreed in principle to: — Transfer the undertakings given to BAE Systems by EADS
in 2000 to the government, and strengthen those undertakings; — Create a transparency mechanism in respect of
EADS’s decisions about location of work; — Establish a UK research and development centre; — Appoint to the
EADS board, subject to the due process of EADS governance, one non-executive director whose appointment is
agreed with the UK government; and — Consider a London Stock Exchange secondary listing. 5.2 The details of the
undertakings are confidential . . . . 5.3 Progress is being made, and EADS confirmed in October {2006} that it
would honour the original undertakings pending the conclusion of negotiations.”); David Gow, BAE’s plan to sell
Airbus stake in jeopardy, The Guardian (UK) (July 3, 2006) (Exhibit USA-415) (referring to the UK government’s

“anger” over BAE’s “original decision to sell” to EADS).

¥ According to UK parliamentary discussions, the UK government extracted these concessions from
EADS by leveraging its so-called “golden share” in BAE. When Margaret Hodge, the UK cabinet member
responsible for civil aerospace, described the deal in 2007 as “a commercial decision for BAE{}, the MP Mr.
Lindsay Hoyle responded:

It is not quite, is it, because, in fairness, if I am correct, we are still meant to hold this golden share
in the company because it was of strategic interest to the UK? Our aircraft industry is strategic,
along with other industries, so we still have this so-called golden share, so it is not quite, “It is
nothing to do with us guv; it is a private firm”. No, it is a little bit more serious than that . . . .

In response, Minister Hodge agreed that

we do have an enormous interest in ensuring both that the jobs are protected in the aerospace industry and
that the sector is maintained here as a vibrant sector with a very strong future. That is why we entered into
negotiations at a very early stage to secure a number of undertakings from EADS as to the position of
Airbus once the sale of the BAE shares went through.

United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus — Volume I,
pp. Ev 20 (June 19, 2007) (Exhibit USA-414). Thus, Minister Hodge confirmed that “it is not quite, ‘it has nothing
to do with us guv.’”

%% E g., Douglas Barrie & Robert Wall, Divorce Proceedings: Investment institutions called in to resolve
dispute of Airbus valuation, Aviation Week & Space Tech. (June 12, 2006) (Exhibit USA-416) (“What’s not in
doubt is that EADS will take ownership of 100% of Airbus, insists a senior EADS official. The BAE stake will not
be sold to anyone else.”); EADS vows UK Airbus jobs secure, Flight Int’l (Apr. 11, 2006) (Exhibit USA-417)
(“Although EADS is not obliged to buy the stake {in Airbus from BAE}, it is inconceivable that BAE would sell to
an outside investor instead.”).

¥7 US FNCOS, para. 120.

% In the original proceeding, the EU did identify the advisors and investment banks involved. EU FWS,
paras. 271 ff.
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shareholders observed of the independent bank that “{t}he Price determined by Rothschild was
significantly lower than had been expected by the general market” but that “{t}he terms of the
Shareholders” Agreement preclude the Company from discussing with Rothschild the basis of
Rothschild’s determination of the Price. ** As such, as in the case of the Aérospatiale-Matra
merger and creation of EADS before it, conditions characteristic of a market transaction — such
as the “unfettered interplay of supply and demand” and “broad-based access to information on
equal terms™*%° — were absent, and real questions exist as to whether “fair market value” was
ultimately paid in such a way that any prior subsidy benefit could be deemed to have been
“extinguished.”

4. The modifications to the Mtihlenberger Loch lease did not make the terms
consistent with the market and, therefore, failed to withdraw the subsidly.

265. The United States has reviewed the explanation of the EU’s methodology for adjusting
the rental for the Muhlenberger Loch site to a market rate, which the EU provided for the first
time in its first written submission. Based on that description, the United States is not pursuing
its claim with regard to this measure at this time.

D. The Appellate Body’s Findings in £EC - Large Civil AircraftPreclude Treatment of
the Removal of the Financial Contribution, or the Extinction, Extraction, or End of
the Life of Subsidies Alleged by the EU as Withdrawing Subsidies for Purposes of
Article 7.8 of the SCM Agreement.

266. The Appellate Body found that the role of the LA/MSF, capital, and regional subsidies in
creating the A300, A310, A320, A330, A340, and A380 established a genuine and substantial
causal link between the subsidies and the lost sales and displacement experienced by Boeing
between 2001 and 2006. The Appellate Body also found that the expiration of subsidies prior to
the reference period would not necessarily preclude a finding that they had adverse effects during
that time. The Appellate Body made explicit findings that the extractions alleged by the EU did
not affect the value of past subsidies, but made no findings with regard to other transactions or

9 | etter of BAE’s then-Chairman Dick Olver to BAE Shareholders, of 11 September 20086,
http://www.defense-aerospace.com/article-view/verbatim/73020/bae-explains-rationale-for-sale-of-airbus-stake.html
(Exhibit USA-331). Indeed, industry analysts at the time valued BAE’s share at several times the price EADS was
eventually required to pay (e.g., http://www.defenseindustrydaily.com/reports-analysis-bae-in-talks-to-sell-its-20-
stake-in-eads-airbus-updated-02135/, noting valuation of the share at between GBP 3.0-4.5BN or $5.2-7.8BN; and
http://articles.marketwatch.com/2006-04-07/news/30769767_1 defense-and-aerospace-strategy-airbus-
shareholding-airbus-stake, noting industry valuation of between GBP 2.8 and 3.3 BN, or more). During the period
from April to July 2006 (leading up to the issuance of the Rothschild valuation on July 2), EADS shares were
subject to a “temporary imbalance in supply in demand and an increase in the free float.” This imbalance was
caused by, inter alia, the April sale by Lagardere and DASA of 7.5 percent of EADS, “negative customer feedback
about the A350 and the A340’s cost of operations,” “delivery delays” for the A380, and “market uncertainty”
provoked by BAE’s announcement that it would exercise its put-option. EADS Financial Statements 2006, p. X
(Exhibit USA-418).

%00 Us — Countervailing Measures on Certain EC Products (AB), para. 122.
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events. In short, the possibility that subsidies had expired did not prevent the original Panel and
the Appellate Body finding those subsidies inconsistent with Article 5 of the SCM Agreement
due to their continuing adverse effects.

267. Notwithstanding that the original Panel and the Appellate Body rejected the EU’s legal
arguments regarding the implications of expiration of subsidies, the EU has presented them
again. It argues that the repayments, extinctions, extractions, and ends of life described in its
first written submission resulted in “withdrawal” of subsidies for purposes of Article 7.8 of the
SCM Agreement. This view ignores the findings of the original Panel and the Appellate Body
that all of the subsidies caused adverse effects during the reference period without regard as to
whether they had expired before that time.

268. Thus, as a compliance matter, the alleged expiration of those same subsidies did not
“withdraw” them or otherwise excuse the EU from the Article 7.8 obligation triggered by its
earlier violations of Article 5. The EU, however, takes an approach opposite to that of the
original Panel and the Appellate Body. The EU argues that the analysis under Article 7.8 of the
SCM Agreement is essentially the reverse of the legal analysis required under Article 5. Under
the EU’s theory, even though the alleged expirations of subsidies a finding under Article 5 that
the subsidies caused WTO-inconsistent adverse effects, the same expirations of the same
subsidies require a finding under Article 7.8 that the subsidies are WTO-consistent. There is no
legal or factual support for this contradictory result.

269. As explained above, the WTO inconsistencies found by the original panel and Appellate
Body define the responding Member’s obligation to comply with the recommendations and
rulings of the DSB. In the case of a finding under Article 5 of the SCM Agreement, the subsidy
and adverse effects found to exist will determine the extent of the subsidizing Member’s
obligation under Article 7.8 of the SCM Agreement to withdraw the subsidy or take appropriate
steps to remove the adverse effects.

270. Inthe original dispute, the Panel and the Appellate Body found that LA/MSF, certain
government capital contributions to Airbus companies, and certain regional programs were
subsidies. They reached these findings despite EU arguments that the subsidies had expired.
The Appellate Body explained that once the United States, as the complaining party, established
that the EU had granted a subsidy, there was no requirement for a further showing that the
subsidy continued to exist during the reference period.*™ The Appellate Body explained that:

By its terms, Article 5 of the SCM Agreement imposes an obligation on Members
not to cause adverse effects to the interests of other Members through the use of
any subsidy as defined in Article 1. We disagree with the proposition that this
obligation does not arise in respect of subsidies that have come to an end by the
time of the reference period. In fact, we do not exclude that, under certain

01 EC - Large Civil Aircraft (AB), para. 713.
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circumstances, a past subsidy that no longer exists may be found to cause or have
caused adverse effects that continue to be present during the reference period.**

Thus, for example, even if one presumes that a subsidy granted in 1995 expired by 2000, as the
EU argues, that subsidy would be inconsistent with Article 5 if it caused adverse effects in the
reference period in spite of its putative expiration.

271. The Appellate Body also found that the EU, as responding party, was free to argue that
the subsidy had expired, but that the existence of the subsidy is relevant only to the adverse
effects analysis, and is not relevant to the evaluation of whether the measure in question is a
subsidy under Articles 1 and 2. The Appellate Body explained that:

the concept of “continuing benefit” may be relevant for purposes of assessing how
the effect of a subsidy is to be analyzed over time, and considered this to be an
aspect of the causation analysis to be undertaken pursuant to Articles 5 and 6 of
the SCM Agreement and part of an assessment of the “effects” of a subsidy under
these provisions. It is relevant, in our view, to examine the trajectory of the life of
a subsidy in order to determine whether a Member is causing, through the use of
any subsidy, adverse effects to the interests of another Member within the
meaning of Article 5 of the SCM Agreement. Moreover, a panel should consider,
where relevant for the adverse effects analysis, that the effects of a subsidy will
ordinarily dissipate over time and will come to an end.**

The original Panel found that the effects of LA/MSF and the other EU subsidies had not
dissipated as of the original Panel’s reference period. Section VI of this submission
demonstrates that those effects continue today.

272.  As part of its extinction/extraction argument, the EU asserted that the Panel should have
concluded in the original proceeding that extinctions and extractions had “withdrawn” prior
subsidies for purposes of Article 7.8 and, therefore, were not subject to Article 5. The Appellate
Body responded:

under Article 7.8, a recommendation to “withdraw” subsidies or remove their
adverse effects is directed at actionable subsidies that have been found to cause
adverse effects. We recall that, in this dispute, at the time the sales transactions
and “cash extractions” took place, there had been no findings by a panel or the
Appellate Body that alleged subsidies were either prohibited subsidies or
actionable subsidies causing adverse effects. Therefore, we do not consider that
the sales transactions and “cash extractions” resulted in the “withdrawal” of
subsidies, within the meaning of Article{} ... 7.8 of the SCM Agreement.

The logic behind that finding — that an event cannot “withdraw” a measure that has not yet been
found to be a subsidy — also applies to the alleged subsidy repayments and expirations that pre-

%02 EC - Large Civil Aircraft (AB), para. 712.
%03 EC - Large Civil Aircraft (AB), para. 714 (citation omitted).
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date the WTO findings against the EU. Thus, to the extent it was relevant, any alleged expiration
of past subsidies would have to be part of the adverse effects analysis, just as they are for
purposes of Article 5.

273. These findings define the extent of the EU’s obligations under Article 7.8. Any
repayments or extinctions before the finding of WTO inconsistency cannot satisfy the EU’s
obligation to withdraw the subsidies. (Subsidy extractions are not an issue in this proceeding, as
the Appellate Body rejected the EU’s only extraction arguments, with regard to the Dasa and
CASA transactions.*®) The Appellate Body found that such transactions did not withdraw prior
subsidies, and that finding is not open to challenge in this proceeding. Any allegations of
repayment or extinction would accordingly have to be addressed as part of the analysis of
whether the EU has removed the adverse effects for purposes of Article 7.8. Section VI
addresses this analysis.

274. The EU, however, argues that “withdrawal” for purposes of Article 7.8 occurs any time a
financial contribution is removed or a subsidy is repaid, extinguished, or extracted, or expires,
and that when one of those events happens, the responding party has no further obligation with
regard to that subsidy. The EU’s main legal point is that Article 7.8 provides a Member two
options to bring an actionable subsidy into compliance with its WTO obligations: withdraw the
subsidy or take appropriate steps to remove the adverse effects.*® This is uncontroversial.
However, Article 7.8 does not indicate what actions are sufficient to “withdraw” a subsidy, and
the EU provides no support for its view that the transactions highlighted in its first written
submission are sufficient.

275. Section IV.A, 1V.B, and IV.C identify additional errors in the EU assertions regarding
repayment, extinction, extraction, or the end of the life of a subsidy. The critical point is that
none of these arguments justifies the EU’s assumption that any of the asserted subsidy expiration
events automatically qualifies as withdrawal of a subsidy.

276. Thus, the Appellate Body’s findings did not leave the EU the option of doing nothing and
relying on events from the past to satisfy its obligation to “withdraw” the subsidy for purposes of
Article 7.8. To use the Appellate Body’s words, the “usual” situation prevailed — the EU had an
obligation to take “affirmative action . . . directed at effecting the withdrawal of the subsidy or
the removal of its adverse effects.”*® But the measures taken to comply, as listed in the EU
Notification and elaborated in the EU first written submission, reveal no such action. Therefore,
the EU has not withdrawn its subsidies.

277. On afinal note, even if the EU succeeded in demonstrating that some of the subsidies had
expired, which it has not done, and even if it succeeded in its arguments that those expirations
constituted withdrawals for purposes of Article 7.8, which the EU has not done, the expired

4 EC - Large Civil Aircraft (AB), para. 749.
5 EU FWS, paras. 29-31.
406 US — Upland Cotton (21.5) (AB), para. 236.
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subsidies would remain part of the adverse effects analysis with regard to extant subsidies. As
noted above, the Appellate Body has found that an expired subsidy remains inconsistent with
Article 5 of the SCM Agreement if its adverse effects continue after the time of withdrawal.
Section VI of this submission explains that all of the subsidies found inconsistent with Article 5
in EU — Large Civil Aircraft continue to have adverse effects in the present. Therefore, even if
the EU has complied with its obligation to remove one subsidy, the effects of that subsidy prior
to its withdrawal remain part of the analysis of the adverse effects of the remaining subsidies.
Section VI1.D.1 explains this reasoning in greater detail.

E. The EU Fails to Rebut the U.S. Prima Facie Case that LA/MSF for the A350 XWB
IS a subsidy.

278. The U.S. first written submission demonstrated that the grantors of LA/MSF for the A350
XWB agreed that such financing was necessary precisely because capital markets were unwilling
to provide it. The EU attempts to rebut this evidence only by arguing that the United States has
not provided sufficient evidence to sustain a prima facie case. Its arguments fail, however,
because it provides no credible evidence that such financing is available from commercial
financiers. The documents the EU provided in response to the Panel’s request under Article 13
of the DSU confirm that LA/MSF for the A350 XWB was on better-than-market terms.

279. The EU explicitly concedes that LA/MSF for the A350 XWB was a financial
contribution,*”’ so there is no dispute on that point.

280. The EU also does not dispute the EU member States granted LA/MSF for the A350
XWB because capital markets were unwilling to provide it. Specifically, the United States
presented UK and French government statements describing this financing as being ““designed
to address the unwillingness of capital markets to fund projects’” like Airbus’s launch of the
A350, and “*necessary to supplement market financial support’.”*®® The United States also
presented a German media report confirming the same point about A350 XWB LA/MSF from all
four Airbus governments.“®

281. [[HSBI ™ [[HSBI** [[ HSBI J]**?

%7 EU FWS, para. 366 (conceding that German, French, Spanish, and UK A350 XWB LA/MSF
“constitutes a financial contribution in the form of a loan, within the meaning of Article 1.1(a)(1)(i) of the SCM
Agreement.”).

%8 US FWS, para. 137.
4% US FWS, para. 137.
40 [T HSBI ]
“ [ HSBI ]].
“2 [ HSBI ]].



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 96

282. By itself, this evidence makes a prima facie case as to the existence of a subsidy, because
it establishes the existence of a financial contribution, and that the market would not have
provided Airbus with that financing on the terms that it obtained from the government.*

283. The documents submitted by the EU in response to the Panel’s request under Article 13
of the DSU confirm this conclusion, showing that France, Germany, Spain, and the UK each
provided LA/MSF for the A350 XWB at an anticipated rate of return far below the relevant
commercial benchmark. The Appellate Body found with respect to LA/MSF that

Avrticle 14 of the SCM Agreement provides certain guidelines applicable to the
calculation of benefit in countervailing duty investigations, but which may also be
of contextual assistance to WTO panels confronted with subsidy claims. The
most relevant guideline in this particular case, given the Panel’s characterization
of the LA/MSF as loans, is Article 14(b), which provides that “a loan by a
government shall not be considered as conferring a benefit, unless there is a
difference between the amount that the firm receiving the loan pays on the
government loan and the amount the firm would pay on a comparable commercial
loan which the firm could actually obtain on the market”.

The European Union accepts that the assessment of benefit in this case called for
a comparison of the rates of return of the LA/MSF measures with the rates of
return that would have been demanded by a market lender.***

Thus the Panel and the parties to the dispute agreed that a subsidy exists if the rates of return
obtained by the member States were lower than a corresponding market benchmark.**®

284. To apply this principle, two inputs are necessary: the rate of the return actually obtained
by the member States under the LA/MSF contracts, and the rate of return that would be obtained
under an appropriate market benchmark. The United States has asked NERA to review both
rates and perform an interest rate benchmark analysis consistent with the DSB’s findings.*'® For
the first input (i.e., the actual rate of return), NERA uses the rates of return that were cited in the
LA/MSF agreements.**” This is the same approach that NERA used in the original
proceedings.**® Although the Panel described this approach as not fully accounting for the

3 Canada — Aircraft (AB), para. 157 (“In our view, the marketplace provides an appropriate basis for
comparison in determining whether a ‘benefit’ has been ‘conferred’, because the trade-distorting potential of a
“financial contribution’ can be identified by determining whether the recipient has received a “financial contribution’
on terms more favourable than those available to the recipient in the market.”).

#4 EC - Large Civil Aircraft (AB), paras. 873-74.
#3 E g., EC - Large Civil Aircraft (AB), para. 924.

18 Comparison of A350 XWB LA/MSF Interest Rates with Market Benchmarks, paras. 7 and 23. (Exhibit
USA-475(HSBI)).

“7Section 111.B.2.a provides information on these rates.
“8 NERA, Economic Assessment of the Benefit of Launch Aid (Nov. 10, 2006) (Exhibit USA-474(HSBI)).
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effects of royalty payments,™ it discounted the importance of such royalty payments, saying:
“although ostensibly required by the terms of the LA/MSF agreements, royalty payments may
never be made if attached to a number of aircraft sales, which . . . cannot realistically ever be
achieved.”*® Moreover, the Panel did not endorse the EU’s methodology for determining the
actual rates of return, instead describing it as “at most, the outer limit.”***

285. For the benchmark rate of return, NERA uses the methodology accepted by the Panel, the
Appellate Body, and the parties to the dispute: a composite rate consisting of the sum of a
government borrowing rate, the general corporate risk premium, and the project-specific risk
premium.*??> The United States and the EU accepted the Panel’s methodology for determining
the government borrowing rate and the general corporate risk premium.*® For the project-
specific risk premium, the United States uses the method advanced by the EU and Professor
Robert Whitelaw during the merits phase, and further adjusted based on the specific criticisms of
that approach reflected by the Panel and the Appellate Body.*** However, it is important to keep
in mind that this results in a relatively conservative estimate of the market benchmark, as
acknowledged by the Appellate Body.*® Nonetheless, the results are clear:

Minimum
Project-Specific Actual LA/MSF

Country Market Rate Rate
Using Project-Specific Market Rates in 2009
France [[HSBI]] [***]
Germany [[HSBI]] [***]
Spain [[HSBI]] [***]
UK [[HSBI]] [***]
Using Project-Specific Market Rates in 2010
France [[HSBI]] [***]

9 EC - Large Civil Aircraft (Panel), para. 7.403.
420 EC - Large Civil Aircraft (Panel), para. 7.412.

“21 EC - Large Civil Aircraft (Panel), para. 7.414. Since the true rates of return lie somewhere between the
approach used by NERA and that used by the EU during the merits phase, NERA relies on its own approach for
purposes of this compliance dispute.

%22 EC - Large Civil Aircraft (AB), paras. 860-62, 874.
28 EC - Large Civil Aircraft (AB), para. 874.

424 Comparison of A350 XWB LA/MSF Interest Rates with Market Benchmarks, paras. 14- 22 (Exhibit
USA-475(HSBI)).

%25 EC - Large Civil Aircraft (AB), para. 927 (“the appropriate level of risk premium for these projects is
somewhere above the level calculated by Professor Whitelaw.”).
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Germany [[HSBI]] [**]

Spain [[HSBI]] [***]

UK [[HSBI]] [<**]

286. As this table shows, even under the very conservative estimates proposed by the EU, the
commercial benchmark rates are higher than the actual rates that France, Germany, Spain, and
the UK actually charged Airbus for LA/MSF for the A350 XWB.*® In fact, in [***] cases, even
if the project-specific risk premium is ignored entirely (i.e., set at zero and not even the
Whitelaw premium is used), the commercial benchmark is still higher than the actual rates.**’
Consequently, and based on NERA'’s various conservative assumptions, NERA concludes that
the LA/MSF financing conferred by France, Germany, Spain, and the UK to Airbus for the A350
XWB was provided at rates that were between [[ HSBI ]] and [[ HSBI ]] below market rates.
Therefore, all such LA/MSF confers a benefit to Airbus within the meaning of Article 1 of the
SCM Agreement.

287. The EU rebuttal submission sought to side-step the benefit analysis from the original
proceeding by submitting a report from Prof. Whitelaw focusing entirely on the notion that “With
the Possible Exception of Price, the Terms of MSF Do Not Deviate from Market Instruments.”*?

288. Now that information on the “price” of A350 XWB LA/MSF is available, Prof.
Whitelaw’s assertions that “there is nothing unusual’ about “unsecured,” “success-dependent,”
“levy-based,” or “backloaded” loans are irrelevant. Whether widely available or not, LA/MSF
gave Airbus financing under those terms for less than the market would have charged.

289. However, it is important to note that Prof. Whitelaw’s assertions are deeply flawed. To
begin with, his inquiry into whether the individual core terms of LA/MSF are available in other
context asks the wrong question. What makes LA/MSF so risky, and thus so unusual, is that it
provides all four of these characteristics in a single instrument and with the governments
assuming a highly significant (33% and more) proportion of the overall project risk. Thus, the
availability of one of those terms in another type of financing — backloading in some bonds or
loans without security for example, or the availability of LA/MSF-like financing in some form or
other but that does not result in this fundamental transfer of risk — is beside the point.

290. Prof. Whitelaw attempts to address the question of financing that combines all of the core
terms of LA/MSF by quoting a paragraph from a recent Boeing Annual Report that describes

426 see NERA, Comparison of A350 XWB LA/MSF Interest Rates with Market Benchmarks, pp. 12-13
(Exhibit USA-475(HSBI)).

T see NERA, Comparison of A350 XWB LA/MSF Interest Rates with Market Benchmarks, pp. 12-13
(Exhibit USA-475(HSBI)).

428 Charles Whitelaw, Comments on US and NERA’s Discussion of MSF Benefit and Effects on Product
Launch, para. 4, heading (June 27, 2012) (“Whitelaw Report”) (Exhibit EU-7) (emphasis added).
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Boeing’s R&D cost-sharing agreements.*?® He extrapolates from this paragraph that LA/MSF
for the A350 XWB is really the same type of financing as is provided by risk-sharing suppliers to
Boeing and Airbus. He then asserts that “{e}ven more than the Member States supplying MSF,
the risk sharing suppliers to Boeing (and Airbus) are fully unsecured, relying solely on the
success of the programme”), and observes that “MSF Agreements generally protect the returns of
the Member States against delays in the programme.”**

291. Of course, the original Panel and the Appellate Body already found that risk-sharing
supplier agreements between Airbus and some of its suppliers are not a valid benchmark for
LA/MSF to Airbus, because they do not, in fact, have the same risk profile. The very fact that
Airbus receives massive amounts of LA/MSF is at least one factor that substantially reduces the
risk incurred by such risk-sharing suppliers.

292.  Prof. Whitelaw’s statement that “MSF Agreements generally protect the returns of the
Member States against delays in the programme” is also wrong. In fact, as evidenced by the
LA/MSF agreements and the findings of the original Panel and Appellate Body, LA/MSF is
entirely success-dependent. That is, if Airbus fails to deliver the expected number of planes or
fails to do so according to the schedule on which repayment terms were calculated, the
governments, as lenders, take the financial hit and absorb the risk.***

2 Whitelaw Report, para. 12 (Exhibit EU-7).
0 \Whitelaw Report, para. 13 and note 10 (Exhibit EU-7).

1 E.g., EC — Large Civil Aircraft (Panel), para. 7.412 (referring to the “graduated levy-based and success-
dependent nature of LA/MSF repayments”); EC — Large Civil Aircraft (AB), paras. 604, 866, 1322 (quoting the
Panel on the same point); 1969 A300-B Intergovernmental Agreement (Exhibit USA-388); German A300 Launch
Aid Contract (Exhibit USA-393(BCI)); French A300 Launch Aid Contract (Exhibit USA-395(BCl)); Spanish A300
Launch Aid Contract (USA-397(BCl)); German A310 Launch Aid Contract (Exhibit USA-394(BClI)); French A310
Launch Aid Contract (Exhibit USA-396(BCl)); Spanish A310 Launch Aid Contract (Exhibit USA-398(BCl)); A320
Launch Aid Agreement (Exhibit USA-403(BCl)); UK A320 Launch Aid Contract (Exhibit EU-41); A320 Protocole
(Exhibit USA-314(BCI)); German A320 MSF Agreement (Exhibit USA-313(BCI)); Spanish A320 Launch Aid
Agreement (Exhibit USA-391(BCI)); Amendment to French A320 Agreement (Exhibit USA-399(BCI)); Spanish
A330/A340 Launch Aid Agreement (Exhibit USA-389(BCI)); A330/340 Intergovernmental Agreement (Exhibit
USA-404(BCl)); UK A330/A340 Launch Aid Contract (Exhibit USA-390(BCl)); French A330/340 Launch Aid
Contract (Exhibit USA-392(BCI)); A330/340 Convention (Exhibit USA-400(BCl)); A330/340 Business Case
(Exhibit USA-485(HSBI)); A330/A340 Report (Exhibit USA-406(HSBI)); Protocole d’Accord entre I’Etat &
Airbus France relatif au programme Airbus A340-500 et A340-600 (Exhibit USA-316(BCl)); French A340-500/600
Launch Aid Convention and Protocole (Exhibit USA-405(BCl)); Spanish A340-500/600 Agreement (Exhibit USA-
317(BCl)); A340-500/600 Business Case (Exhibit USA-402(BCl)); UK A340-500/600 LA/MSF Contract (Exhibit
USA-484)(BCI)); A340-500/600 Business Case (Exhibit USA-486(HSBI)); German A380 LA/MSF Contract
(Exhibit USA-83(BCIl)); Spanish A380 Launch Aid Contract (Exhibit USA-88(BCI)); French A380 Launch Aid
Protocole (Exhibit USA-409(BCI)); French A330-200 Launch Aid Convention and Protocole (Exhibit USA-
315(BCl)); A330-200 Business Case (Exhibit USA-401(BCl)); United Kingdom A380 LA/MSF Contract (Exhibit
USA-87(BCl)); French A380 Launch Aid Convention (Exhibit USA-407(BCl)); A380 Launch Aid Agreement
(Exhibit USA-408(BCl)); German A380 LA/MSF Contract, Appendix 14 (Exhibit USA-86(BCI)); Airbus Germany
Launch Aid Application (Exhibit USA-85(BCI)); Letter from Rainer Hertrich and Dr. Gustav Humbert to Ministers
Eichel and Muller and Dr. Steinmeir (Nov. 9, 2000) (Exhibit USA-84(BCl)); Letter [***] (Exhibit USA-
419(HSBI)); German A380 Launch Aid Application (Exhibit USA-286(BCI)); French A380 Launch Aid Agreement
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293.  Insum, Prof. Whitelaw’s argument simply misses the mark. It is irrelevant, because it
does not actually address the U.S. argument — that A350 XWB LA/MSF was granted precisely
because capital markets were unwilling to provide it and therefore confers a benefit. And it even
fails to provide any good evidence that financing like LA/MSF is commercially available — or
that such financing would have been commercially available to Airbus when it sought such
financing for the A350 XWB. Therefore, Prof. Whitelaw’s views and the EU’s argument as a
whole, do not detract in any way from the U.S. prima facie case that A350 XWB LA/MSF
conferred a benefit to Airbus within the meaning of Article 1 of the SCM Agreement.

(Exhibit USA-287(BCIl)); Project Appraisal (Exhibit USA-420(HSBI)); Airbus Industrie [***] (Exhibit USA-
421(HSBI)); Airbus Industrie - Large Aircraft Division, A3XX Final Assembly Line Evaluation - Final Report
(Confidential), 30 November 1999 (Exhibit USA-422(HSBI)); Project Appraisal (Exhibit USA-423(HSBI));
Appendix to project appraisal (Exhibit USA-424(HSBI)); Comparison of Actual Deliveries (Exhibit USA-
425(HSBI)); Business Case (Exhibit USA-426(HSBI)); Business Case (Exhibit USA-487(HSBI)).
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V. GRANTS OF LA/MSF FOR THE A380 AND A350 XWB ARE PROHIBITED SUBSIDIES

294.  Asthe U.S. first written submission demonstrated, LA/MSF for both the A380 and the
A350 XWB are contingent in fact upon anticipated export performance.*** The design, structure,
and operation of the subsidies themselves, which led to high levels of export sales, support this
conclusion. The U.S. application of numerical tests confirms that the anticipated proportion of
export sales to come about as a consequence of the subsidies was far in excess of what was
normal, by historical standards. Therefore, the subsidies are contingent on anticipated export
performance, and prohibited under Article 3.1(a) of the SCM Agreement.

295. The U.S. first written submission also demonstrated that the Airbus governments granted
LA/MSF for the A380 and the A350 XWB in anticipation that Airbus would manufacture
aircraft components domestically, using domestic (rather than imported) goods and labor, and
that such components would be used to construct the aircraft.**®* The United States demonstrated
that the grant of A380 and A350 XWB LA/MSF was made contingent upon such anticipated use
of domestic goods, making them prohibited under Article 3.1(b) of the SCM Agreement.

296. The evidence submitted by the EU in response to these claims amounts to three exhibits,
which fail to rebut the U.S. claims in any way and have tangential relevance at best.*** The EU’s
legal arguments fail as well, faulting the United States for applying the Appellate Body’s Article
3.1(a) test “mechanistically”** — as if fidelity to the Appellate Body’s guidance were a
weakness. With regard to the U.S. Article 3.1(b) claims, the EU expends more effort to set out
the U.S. arguments than to respond to them.**® It argues that “{n}either domestic development
nor production”**" is to be equated with a contingency upon the use of domestic over imported
goods; but it nowhere addresses the U.S. claim that, in fact (and in some cases even in law), this
is precisely what such contingency means.

297. Below, the United States demonstrates that the EU failed to rebut the U.S. prima facie
demonstration of inconsistency with Articles 3.1(a) and 3.1(b). First, the United States

2 US FWS, paras. 172-177.
33 US FWS, paras. 204-209, 222-224, 227-229, 232-238.

% The EU supported its prohibited subsidy arguments with four exhibits: Airbus Global Market Forecast
2000 (Exhibit EU-71), Table and Graph EU and World GDP (Exhibit EU-72), Boeing forecast deliveries of large
airplanes (Exhibit EU-73), and Boeing Current Market Outlook 2011-2030 (Exhibit EU-74). The 2000 GMF had
already been submitted by the United States. Exhibit USA-68. The world GDP data are not directly relevant.
Section V.A.3.a discusses this issue in more detail. The significance of Exhibit EU-73 is unclear, and the EU
neglected to explain it. Section V.A.3.c discusses this issue in more detail. The Boeing Market Outlook for 2011-
2030 post-dates the grant of LA/MSF for both the A380 and the A350 XWB by several years, and is therefore not
directly relevant to the question of what was anticipated at the time of grant.

5 EU FWS, p. 132.

% Cf. EU FWS, paras. 439-454, 461-463, 465-467, 469, 471-474 (attempting to summarize and
characterize the views of the United States), with 455-460, 464, 468, 470, 475 (expressing the EU’s own views).

“7 EU FWS, para. 457.
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demonstrates that none of the EU’s attempted jurisdictional challenges regarding the A380 has
any merit, in light of the unique procedural posture and procedural history of the U.S. claims
involved. Second, the United States reaffirms its original presentation of the Appellate Body’s
interpretation of the standard for de facto export contingency, as well as its demonstration that
A380 and A350 XWB LA/MSF meet that standard. Third and finally, the United States
demonstrates that the EU’s brief comments on import substitution are contradicted by prior
Appellate Body jurisprudence, fail to engage with the U.S. claims under Article 3.1(b), and fail
to undermine the United States’ prima facie case.

A. The EU Has Failed To Rebut the United States’ Prima Facie Case That Grants of
LA/MSEF for the A380 and the A350 XWB were Prohibited Subsidies Inconsistent
with Article 3.1(a) of the SCM Agreement.

298. Asdiscussed in the U.S. first written submission, for a claim of de facto export
contingency, a complaining party must show: (i) the grant of a subsidy, (ii) actual or anticipated
exports or export earnings, and (iii) the existence of a “tie” (i.e., a relation of contingency or
conditionality) between them.**® The United States demonstrated that grants of LA/MSF for the
A380 and the A350 XWB satisfied all three elements.**® The first two elements are not in
dispute here. With regard to element (iii), the United States demonstrated the existence of a tie
(in fact) between anticipated exportation and the grant of the subsidy by demonstrating that the
design, structure, and modalities of operation of the LA/MSF were geared to induce exports.

299. More specifically, the United States did this by applying the test the Appellate Body
found to be the final analytic step necessary to complete the de facto export contingency analysis
for A380 LA/MSF.*® In doing so, the United States demonstrated that the A380 and A350
XWB LA/MSF subsidies were anticipated to skew Airbus’s production of the A380 and A350
XWB in favor of exports by 66.7 percent and 97.8 percent, respectively, as compared with a
historical baseline set by sales of previously existing aircraft in the same product market
segments.*** Thus, the United States addressed the gap in the analysis that the Appellate Body
identified, leading to the conclusion that both sets of subsidies were contingent in fact upon
anticipated export performance and thus prohibited subsidies within the meaning of Article
3.1(a) of the SCM Agreement.

300. The EU attempts to rebut this prima facie demonstration of export contingency, but its
primary legal argument boils down to an assault on the validity of the numerical test laid out by

%8 US FWS, para. 168.

¥ US FWS, Section V. Indeed, the Panel and Appellate Body already found that elements (i) and (ii)
were satisfied for A380 LA/MSF, and the United States provided additional evidence to demonstrate that the same is
true of A350 XWB LA/MSF. US FWS, paras. 172-177. With regard to LA/MSF for the A350 XWB, Section IV.D
demonstrates that the facts establish element (i), regarding grant of a subsidy, and the EU does not contest element

(ii).
#0 US FWS, paras. 170-171, 178-201.
“1 US FWS, paras, 167, 188, 199.
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the Appellate Body. Its argument over the facts fails because the United States used the correct
information, and the alternative information favored by the EU, if used, would not change the
result.

1 The United States faithfully applied the numerical test laid out by the
Appellate Body, and the EU criticisms actually make a veiled challenge to the
legal sufficiency of the Appellate Body’s reasoning.

301. To alarge extent, the EU bases its criticism of the U.S. claims under Article 3.1(a) on its
position that the United States somehow committed an “error” in applying the Appellate Body’s
numerical, ratio-based test.*** According to the EU, that test, which the Appellate Body set out
in great detail, is essentially irrelevant. For example, the EU derides the results of the test as
“do{ing} nothing to explain why the design, structure and modalities of operation set out in the
measure . . . demonstrate that the alleged subsidies are geared to induce the promotion of future
exports by the recipient.”** The Appellate Body found that the analysis of export contingency
“could be based on a comparison between, on the one hand, the ratio of anticipated export and
domestic sales of the domestic product that would come about in consequence of the granting of
the subsidy, and, on the other hand, the situation in the absence of the subsidy.”*** The EU’s
inability to see how this test is relevant is, therefore, a challenge to the Appellate Body rather
than to the sufficiency of the U.S. prima facie case.

302. The Appellate Body reviewed the evidence examined by the original Panel, and found
that it “established” that “at the time the LA/MSF subsidies were granted, the relevant Member
State governments anticipated a substantial number of export sales by Airbus in order to repay
the LA/MSF subsidies granted under the French, German, Spanish, and UK A380 contracts . . .
5 With respect to French, German, Spanish and UK LA/MSF for the A380, the Appellate
Body found that the evidence examined by the original Panel, “including the market forecasts
and repayment schedules under LA/MSF contracts,” indicated that:

(1) the financing under the LA/MSF contracts is provided in exchange for the
condition that it be repaid; (ii) pursuant to the repayment terms under the
contracts, Airbus undertook the obligation to repay the loans, on a per-sale basis,
over a specified number of sales of the subsidized aircraft; and (iii) the number of
sales contemplated under the repayment provisions of the contracts involves a
significant amount of export sales. The Panel concluded that “it is clear from
various pieces of information that achieving the level of sales needed to fully
repay each loan would require Airbus to make a substantial number of exports.”
On this basis, as well as the relevant market forecasts, the Panel found that “the

#2 EU FWS, para. 396.
“3 EU FWS, para. 400.
4“4 EC - Large Civil Aircraft (AB), para. 1047.
#5 EC - Large Civil Aircraft (AB), para. 1091.
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EC member States, fully expecting to be repaid, must have held a high degree of
certainty that the provision of LA/MSF would result in Airbus making those
export sales.”*4

303. The Appellate Body concluded that these findings established “anticipated exportation”
within the meaning of footnote 4 of the SCM Agreement. However, it concluded that the
findings were insufficient to demonstrate that subsidies were “in fact tied” to the anticipated
exportation. To meet that aspect of the Article 3.1(a) standard for de facto export subsidies, the
Appellate Body turned to its ratio-based test.**’

304. Inthat vein, the Appellate Body concluded that the findings of the original Panel and
undisputed facts on the record enabled it to calculate a ratio for Airbus’s export-to-domestic sales
in the situation with A380 LA/MSF, but not the ratio of Airbus export sales to domestic sales in
the absence of A380 LA/MSF. Accordingly, it could not complete the original Panel’s analysis,
and could not reach a conclusion as to whether A380 LA/MSF was, or was not, a prohibited
export subsidy.**® The Appellate Body’s approach and the sequence of its analysis make clear
that it considered the numerical or ratio-based comparison that the United States presented in its
first written submission highly relevant to the analysis under Article 3.1(a) of the SCM
Agreement. In fact, under the Appellate Body’s approach, completion of the numerical analysis
was the single missing element that prevented a successful demonstration that the relevant
LA/MSF measures were export contingent in fact, or for the EU to demonstrate that they were
not.

305. The EU’s argument that the United States somehow “elide{s} the ‘test’ and the
‘indicative’ “illustrative’ ‘numerical examples’” is clearly beside the point because it was the
Appellate Body — not the United States — that described the “numerical examples” as “indicative”
and “illustrative,” as even the EU itself acknowledges.**® Thus, while the EU may not agree, the
approach followed by the United States is exactly that set out by the Appellate Body in its report
in this dispute. And while the EU may consider that the “indicative” and “illustrative” examples
“do{} nothing to explain why the design, structure and modalities of operation set out in the
measure{} . . . demonstrate that the alleged subsidies are geared to induce the promotion of
future exA%clths by the recipients,”**° the Appellate Body clearly considered them relevant to the
analysis.

#8 EC - Large Civil Aircraft (AB), para. 1090 (original footnotes omitted).
“7 EC - Large Civil Aircraft (AB), paras. 1098-1101.

#8 EC - Large Civil Aircraft (AB), paras. 1098 and 1101.

9 EU FWS, para. 398.

0 EU FWS, para. 400.

! Indeed, the Appellate Body concluded its discussion of the numerical example with the following
words: “By contrast, the granting of the subsidy would be tied to anticipated exportation if, all other things equal,
the recipient is expected to export at least three of the five additional units to be produced. In other words, the
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2 The EU cannot refute the U.S. demonstration of de facto export contingency

by pointing to an absence of de jure evidence.

306. The EU is also wrong in faulting the U.S. de facto export contingency argument for
demonstrating a contingency not present in the text of the LA/MSF contracts. As the EU
acknowledges, that is the point of a de facto claim: “that the measure is wholly or partially
unwritten or undisclosed, and the complainant sets out to demonstrate its alleged existence and
precise content.”*** The Appellate Body turned to its ratio analysis to apply an objective
approach to its analysis of the factual circumstances, beyond the text of the LA/MSF agreements
alone. Yet the EU effectively seeks to defend against the U.S. de facto claim by noting that all
elements of the measure do not appear on the face of the legal instruments conferring the
subsidies. In so doing, the EU improperly blurs the de jure and de facto export contingency
analyses.*>

307. The United States drew on the Panel and Appellate Body findings in this dispute, as well
as publicly available information and market data, to demonstrate that grants of LA/MSF for the
A380 and the A350 XWB constituted de facto export contingent subsidies.*** The EU responds
by arguing that the LA/MSF instruments “are not contingent upon Airbus making any sale at all.
... If the measures are not contingent upon sales, they cannot be contingent upon export
sales.”*> According to the EU, the U.S. argument “contradict{s} the terms of the financing
agreements.”*® Thus, the EU attempts to rebut a de facto argument with evidence that the
measure is not de jure export contingent The argument is a non sequitur.

308. The EU’s de jure arguments are also completely unsupported, and contrary to the
findings of the original Panel and the Appellate Body. With regard to the A380, the Panel
already found, and the Appellate Body affirmed,*’ that the subsidy was granted in anticipation
of Airbus making a large number of export sales. As the Panel noted:

subsidy is designed in such a way that it is expected to skew the recipient’s future sales in favour of export sales,
even though the recipient may also be expected to increase its domestic sales.” EC — Large Civil Aircraft (AB),
para. 1048 (emphasis added).

2 EU FWS, para. 382.

%53 It is the United States’ view that a de jure and de facto analysis apply the same basic legal standard but

that they allow a complaining Member to rely on different types of legal and factual evidence: de jure, in one
instance; and de facto (or de jure and de facto) in the other.

454 US FWS, paras. 179-200.
5 EU FWS, paras. 401-402.
% EU FWS, para. 401, heading (emphasis added).

7 EC - Large Civil Aircraft (AB), para. 1091 (“The Panel’s above findings thus establish that, at the time
the LA/MSF subsidies were granted, the relevant member State governments anticipated a substantial number of
export sales by Airbus in order to repay the LA/MSF subsidies granted under the French, German, Spanish, and UK
A380 contracts . . .. These findings merely establish “anticipated exportation” within the meaning of footnote 4 of
the SCM Agreement.”).
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{T}he “total configuration of facts constituting and surrounding the granting of
the subsidy” . . . included not only evidence showing that compliance with the
sales-dependent contractual repayment terms would necessarily involve
exportation, but also evidence of the three governments’ anticipation of export
performance, the fact that they counted upon and expected Airbus to fully repay
the loaned principal plus interest, as well as other contractual provisions and
information advanced by the United States that revealed at least part of the
respective government’s {sic} motivation for entering into each contract.*®

309. The EU itself concedes the validity of the Panel’s findings on “anticipation.”* In

combination with the results of the numerical test, as well as circumstantial evidence of de facto
export contingency, including statements by EU member officials and Airbus executives’
statements, *®° this same evidence also demonstrates that LA/MSF for the A380 is de facto
contingent on anticipated export performance.

310. Likewise, the EU’s de jure comments with respect to LA/MSF for the A350 XWB fail to
engage with the United States’ de facto argument.*®® In any event, as is now clear from the
contracts submitted by the EU in response to the Panel’s request under Article 13 of the DSU,
the contracts for this most recent set of LA/MSF have the same de jure features that previously
led the Panel to conclude that A380 LA/MSF was granted in anticipation of a large number of
exports. In particular, LA/MSF for the A350 XWB has exactly the same structure, design, and
operation as A350 XWB LA/MSF.*®? Furthermore, the contracts indicate that the EU
governments conferred the LA/MSF in anticipation of a very high level of export performance.
In particular, France expected Airbus to fully repay the LA/MSF after [***] deliveries of A350
XWB aircraft; for Germany, the figure is [***] deliveries; for Spain, [***] deliveries; for the
UK, [***] deliveries.*®®* Moreover, [[ HSBI ]].*®* Therefore, the EU’s de jure arguments with
respect to A350 XWB LA/MSF are not only irrelevant, but also wrong.

%58 EC - Large Civil Aircraft (Panel), para. 7.690.

9 EU FWS, para. 428 (“Leaving aside the issue of’ “anticipation’, following the Appellate Body Report,
there is precisely nothing left of the US arguments relating to contingency.”).

%0 US FWS, paras. 172-177.
1 See EU FWS, paras. 401-404.
%2 gection 111.B.2.a of this submission discusses this issue in greater detail.

%83 Erench A350XWB Convention, Art. 6.3 (Exhibit EU(Art.13)-1(BCI)); Spanish A350 XWB LA/MSF
Contract, Art. 9 (Exhibit EU(Art.13)-29(HSBI/BCI)); KfW A350 XWB Loan Agreement, Art. 6.1 (Exhibit
EU(Art.13)-14(HSBI/BCI)); UK A350 XWB Loan Agreement, Art. 5.3 (Exhibit EU(Art.13)-30(HSBI/BCI)). The
German text in the document submitted by the EU is largely illegible.

4 E.g., UK A350 XWB Loan Agreement, Schedule 4 (Exhibit EU(Art.13)-30(HSBI/BCI)); Airbus
business case-related document, p. 12 (Exhibit EU(Art.13)-35(HSBI)).
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3. The United States correctly applied the Appellate Body’s Numerical Test.

311. The most striking flaw in the EU’s attempted rebuttal, however, is its failure to
effectively address, let alone rebut on the merits, the U.S. application of the Appellate Body’s
numerical test. In its first written submission, the United States showed that LA/MSF for the
A380 and A350 XWB were anticipated to increase the proportion of Airbus’s export sales by
66.7 percent and 97.8 percent, respectively.*®® Under the Appellate Body’s reasoning, those
facts indicate that the subsidies are geared to induce exports and, therefore, are prohibited export
subsidies. The EU attempts to cast doubt on the information used by the United States, but as the
following analysis shows, all of the EU arguments miss the mark.

a. Trends in economic growth outside the EU do not prevent the use of
historical data in the Appellate Body’s numerical test.

312. Inits First Written Submission, the United States calculated an “anticipated” export-to-
domestic ratio for the A380 with LA/MSF of approximately 8:2, compared to a “baseline” ratio
of 5:2 for the A380 in the absence of LA/MSF.*® For the A350 XWB, the “anticipated” ratio is
approximately 21:2, compared to a “baseline” ratio of 11:2.**’ The pronounced differences
between the “anticipated” and “baseline” ratios reflect the fact that the design, structure, and
operation of LA/MSF for the A380 and the A350 XWB are geared to induce exports. The EU
seeks to explain away these differences by asserting that they merely reflect broader economic
trends, including in particular faster economic growth outside of the EU.*®® However, contrary to
the EU’s argument, the empirical evidence suggests an absence of correlation between GDP
growth and demand for aircraft during the time periods and aircraft in question, as shown in the
following graph:

%65 US FWS, para. 166.
6 US FWS, para. 188.

7 US FWS, para. 199.
468

Fo

EU FWS, para. 426 (“Finally, as in the case of the A380, as a simple matter of logic, the US fails to
take into account that projected demand in the relevant product market in the EU will grow at a lower rate than
demand in the rest of the world. As indicated above, that is because, outside the European Union, growth in GDP is
relatively high, and related processes of demographics, urbanisation and deregulation mean that there are many more
people progressively becoming able to afford air travel.”); see also EU FWS, para. 427 (also citing “relative GDP
growth™).
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313.  Each point on this graph represents an individual country and its net orders of either the
A380 or the A350 XWB.*? If the EU was correct to argument that economic growth was
responsible for increased aircraft demand outside the EU, then the points would lie on an
upward-sloping line: the higher a country’s GDP growth rate, the more aircraft it buys. In fact,
the graph indicates an absence of any correlation between GDP growth rate and net aircraft
orders. If anything, the points lie on a downward-sloping line. Thus, the EU has failed to show
that high GDP growth rates outside of the EU explain the divergence between the anticipated and
baseline ratios for the A380 and the A350 XWB.*"°

%69 Several countries appear twice, because each country/order pair is represented by a single point, and
several countries placed more than zero net orders for both the A380 and the A350 XWB. A380/A350 XWB Orders
and GDP Growth Rates (Exhibit USA-332).

" The EU also cites various other potential factors that may explain the divergence between the
“anticipated” and “baseline” ratios, including “processes of demographics, urbanization and deregulation.” EU
FWS, para. 418; see also EU FWS, para. 427. However, the EU fails to articulate how these “processes”
purportedly explain the output of the Appellate Body’s numerical test (as applied by the United States), and the EU
also fails to support these claims with any evidence. Therefore, these comments do not detract from the U.S. prima
facie case.
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b. The differences between Airbus and Boeing aircraft strengthen the United

1471

States’ application of the numerical test, rather than “vitiate{} them,

as the EU argues.

314. The U.S. first written submission presented baseline ratios for the A380 and the A350
XWB by using historical sales data from the Boeing 747 and 777, respectively.*’? In the context
of this dispute, such data provide the most reliable basis for implementing the Appellate Body’s
instructions concerning the baseline ratio.*”® The EU urges the United States to do more to
account for the differences between Boeing 747 and 777 on the one hand, and the A380 and the
A350 XWB on the other.*”* However, Airbus’s own views about how the market works indicate
that such adjustments would tend to increase the difference between the “anticipated” and
“baseline” ratios, further confirming that A380 and A350 XWB LA/MSF are de facto export
contingent.

315. Asthe EU notes, one difference between the Airbus and Boeing aircraft at issue is that
they are produced in the territories of different WTO Members, which have different domestic
and export markets.*” Adjusting for this difference would, if anything, decrease the ratio of
non-EU-to-EU sales for the 747 and 777 sales, and increase the anticipated subsidized ratio for
the A380 and the A350 XWB, resulting in a larger gap between the baseline ratios and the

41 EU FWS, paras. 413, 423 (and corresponding headings).
472 US FWS, paras. 186-188,196-199.

47 EC - Large Civil Aircraft (AB), para. 1047 (“The situation in the absence of the subsidy may be
understood on the basis of historical sales of the same product by the recipient in the domestic and export markets
before the subsidy was granted. In the event that there are no historical data untainted by the subsidy, or the
subsidized product is a new product for which no historical data exists, the comparison could be made with the
performance that a profit-maximizing firm would hypothetically be expected to achieve in the export and domestic
markets in the absence of the subsidy.”).

4 EU FWS, paras. 413, 423 (and corresponding headings).

4 EU FWS, paras. 413-414, 423-424 (“This data relates to earlier deliveries . . . by a different
manufacturer, located in a different WTO Member, whose domestic market is not the European Union, whose very
large domestic market is actually treated by the United States as an ‘export’ market, and in relation to a different
product.”). As the EU points out, the United States calculates the baseline ratios on the basis of delivery data, rather
than order data. EU FWS, paras. 413, 423. In addition, the United States also presents potential baseline ratios
based on order data, for purposes of comparison. See Analysis of LCA Sales Data (Exhibit USA-292), Revised
Analysis of LCA Sales Data (Exhibit USA-458). (Exhibit USA-458 is a revised version of Exhibit USA-292 that
corrects for an error noted by the EU. EU FWS, para. 416 (observing that Exhibit USA-292 describes the
benchmark as a “747 Benchmark” rather than an “A380 Benchmark.”) In principle, delivery data are a more secure
basis for calculating the baseline ratios, and using delivery data is more faithful to the Appellate Body’s decision in
this dispute. As noted above, the Appellate Body’s preference was to establish the baseline ratio through “historical
sales” of the product that would receive the subsidy. EC — Large Civil Aircraft (AB), para. 1047 (emphasis added).
Furthermore, the Appellate Body commented: “whereas ‘actual exportation’ in footnote 4 {of the SCM Agreement}
refers to exportation that has occurred at the time a subsidy is granted, ‘anticipated exportation’ means exportation
that is expected to occur in the future.” EC — Large Civil Aircraft (AB), para. 1044. Thus for purposes of
determining the baseline ratio, the Appellate Body preferred to focus on “exportation that has occurred” — a standard
that is more closely approximated by deliveries than by orders.
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anticipated ratios with subsidies.*”® According to Airbus, having manufacturing facilities in a
country makes it easier to sell airplanes there. For example, when Airbus and EADS recently
announced plans to open an assembly line in the United States, Fabrice Brégier, the CEO of
Airbus, “predicted that closer proximity to its U.S. airline customers would quickly translate into
new aircraft orders. ‘If we have a stronger presence in America we can progressively target a 50
percent market share’ within the next two decades, he said.”*’" By this logic, Airbus’s presence
in Europe enables it to sell relatively more aircraft in Europe, and Boeing’s presence in the
United States enables it to sell relatively more aircraft there. Accordingly, to correct for this
difference, one would lower the non-EU-to-EU sales baseline ratio (which is based on sales of
Boeing aircraft), and elevate the non-EU-to-EU sales anticipated ratio (which is based on sales of
Airbus aircraft) — resulting in an even wider gap between the two ratios, and thus an even more
pronounced pattern of de facto export contingency.*™

C. Boeing Current Market Outlook forecasts corroborate the U.S.
demonstrations of de facto export contingency — not contradict them (as
the EU falsely claims).

316. Boeing periodically publishes Current Market Outlooks, which forecast future sales of
aircraft, including by geographical market. As the United States explained in its first written
submission, the 2000 Current Market Outlook provides a potential alternative to Airbus’s 2000
GMF for calculating the anticipated ratio with subsidies.*”® The data in the Current Market
Outlook yield an anticipated ratio with subsidies of 4.84:1 (non-EU-to-EU sales),**° versus a
lower anticipated ratio with subsidies of 4:1 based on the 2000 Airbus GMF.*®* Relying on the
2000 GMF was the conservative choice, resulting in a smaller (i.e., by 17.4 percent) gap between

the baseline and anticipated ratios.

4% For example, suppose, for the sake of simplicity, that the observed baseline ratio based on Boeing sales
data is two U.S. sales for every one EU sale. By the EU’s logic, Boeing’s U.S. sales are artificially high because
Boeing is a U.S. company. So the true baseline would be lower, perhaps at 1.5 U.S. sales for every EU. Thus, the
baseline ratio would fall to 1.5:1.

" Nicola Clark, EADS to Build U.S. Assembly Line for Airbus A320, N.Y. Times (July 2, 2012) (Exhibit
USA-333).

48 Furthermore, the EU is incorrect to assert that the United States failed to account for the “substantial
differences” between the 747 and the A380 on the one hand, and the 777 and the A350 XWB on the other hand. EU
FWS, paras. 414, 424. In fact, in its first written submission, the United States provided evidence (including
evidence from Airbus itself) demonstrating that these aircraft compete head-to-head. E.g., US FWS, notes 300, 312.
Therefore, rather than choosing a broader set of aircraft to construct the baseline ratios (e.g., all Boeing twin-aisle
aircraft vs. the A350 XWB), the United States instead tailored the baseline ratios directly to the commercial setting
in which Airbus’ aircraft compete.

9 US FWS, note 297.
0 S FWS, note 297; Analysis of LCA Sales Data (Exhibit USA-292, Exhibit USA-458).

%81 US FWS, para. 185 (discussing the Boeing 2000 Current Market Outlook as a potential alternative basis
for determining the anticipated ratio).
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317. Thus, data from the 2000 Current Market Outlook demonstrate that the EU errs in
suggesting that data from Boeing market forecasts somehow cast doubt on the validity of the
A380 “anticipated” ratio calculated by the United States. In fact, the opposite is true — it is the
alternative measure proposed by the EU that is wrong. First of all, the EU based its figures in
part on Boeing market forecasts dating from 2006-2008 — several years after the conclusion of
the A380 LA/MSF contracts and, therefore, not illustrative of the granting authority’s
expectations at the time of grant.*®* Second, the EU figures reflect a statistic the import of which
is unclear, and left unexplained by the EU: the simple average of three consecutive 20-year
forecasts for Boeing’s predicted domestic-to-export ratios. *®

d. The Appellate Body’s discussion of the 2000 GMF confirms that it is a
helpful tool for establishing the “anticipated™ ratio.

318. Inthe Appellate Body’s view, the 2000 GMF was a useful indication of Airbus’s
anticipated aircraft sales at the time that A380 LA/MSF was granted, but it was insufficient to
indicate the baseline ratio. The Appellate Body explicitly found the GMF to be “objective
evidence” of anticipated exportation,*®* and noted that the member States used those forecasts in
their evaluation of LA/MSF for the A380.*® Thus the 2000 GMF is a sound basis for
calculating the anticipated export ratio with subsidies. The Appellate Body also considered
whether the GMF provided a basis to calculate the baseline ratio, which the United States never
advocated, but rejected it for that purpose.

319. Consequently, the EU is wrong to characterize the 2000 GMF as unhelpful,**® and to

claim that the Appellate Body “rejected” it outright. **” Rather, it rejected one usage of the

82 EU FWS, para. 419 (“In fact, the US’ own claims are contradicted by the data and information
published by its own industry (Boeing). Thus, if one simply reviews the relevant Boeing Current Market Outlook
publications one sees that the average figure for 747 and larger aircraft for Europe over a representative three year
period prior to the relevant A380 financing agreements (1997-2000) was 20.5%. The average for the following
three years was (21.3%), and the average for the last three years for which data is available (2009-2011) is 23.7%.
This is hardly indicative of a measure that has skewed the ratio towards exports.”); see also Exhibit EU-73
(displaying the basis for the calculations).

83 EU FWS, para. 419 (referring to 20.5% (1997-2000), 21.3% (2000-2002), and 23.7% (2009-2011) as
“the average figure for 747 and larger aircraft for Europe,” according to Boeing Current Market Outlook
publications); Exhibit EU-73 (indicating that these figures are the simple average of consecutive twenty-year ratios,
as derived from Current Market Outlooks). Thus the EU apparently arrived at these “average figure{s}” by taking
Boeing’s projected proportion of worldwide aircraft sales to go to the EU during the time periods 1998-2017, 1999-
2018, and 2000-2019, i.e. (according to the EU) 22.1%, 22.3%, and 17.1% respectively; and then (and for an
unknown reason) taking the simple average of these three percentages, yielding 20.5%, 21.3%, and 23.7%.

4 EC - Large Civil Aircraft (AB), para. 1078, referring to paras. 1073-1075.
* EC - Large Civil Aircraft (AB), para. 1078, referring to para. 1079.

%86 E.g., EU FWS, para. 410, heading (“The US assertions do not demonstrate an anticipated subsidised
ratio and do not help to demonstrate any de facto export subsidy with respect to the A380”).

“7 EU FWS, para. 411 (“the Appellate Body has already considered this evidence and rejected it”).
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GMF, which played no role in the U.S. calculations. The EU’s argument on this issue takes the
Appellate Body’s words out of context, reproducing only the underscored sentence in the
following finding:

{T}he evidence does not give an indication as to the proportion of its production
that Airbus would be expected to sell in the domestic and export markets
undistorted by the granting of the LA/MSF subsidies at issue. The evidence
therefore does not help to show whether the LA/MSF subsidies were granted so as
to give Airbus an incentive to skew its future sales in favour of export sales.*®

As the more complete quotation demonstrates, the Appellate Body regarded the 2000 GMF as
insufficient to establish de facto the baseline ratio for the export contingency analysis, and not as
generally unhelpful.

320. The EU is also wrong to suggest that the 2000 GMF is less relevant than [***] for
purposes of calculating the “anticipated” ratio.**® The 2000 GMF essentially [***], and
therefore constitutes a more relevant portion of “the information available to the granting
authority at the time the subsidy is granted.”**

e. The United States correctly described the 2000 GMF’s tally of 1,235
forecasted sales as relating only to prospective Airbus A380 sales.

321. The United States presented a sales forecast from the 2000 Airbus GMF as an indicator
of the anticipated export ratio of A380s as subsidized by LA/MSF. According to this forecast,
1,235 aircraft with over 500 seats would be sold from 2000-2019, with only 237 of these aircraft
(i.e., 20%) being sold to European customers.**> On this basis, the United States derived an
“anticipated” ratio for the A380 of 4:1. Now the EU attempts to criticize this reasoning by
arguing that the “1,235” figure was meant to include not only A380s, but also competing Boeing
aircraft.*®? The 2000 GMF itself directly contradicts this argument.

322. The 2000 GMF forecast that 80 percent of the forecasted 1,235 deliveries would be to
non-European countries.*® Thus, four times as many deliveries were forecasted to go to non-

%88 EC - Large Civil Aircraft (AB), para. 1092; See EU FWS, para. 411 and note 540 (emphasis added).

9 EU FWS, para. 417 (“If, for the “baseline ratio’, instead of looking at delivery data, as the United States
does, one considers the order data, one immediately sees that in 1999-2001 the ratio is 1:3.37. This is broadly in line
with, and in fact exceeds, the ‘anticipated ratio” of 1:3 referenced in the Deutsche Airbus A380 finance
application.”). Importantly, this statement incorrectly describes the ratio as “1:3.” The precise figure implied is
[***]. See German A380 Launch Aid Application, p. 15 (Exhibit USA-286(BCl)).

0 EC - Large Civil Aircraft (AB), para. 1049.

1 US FWS, para. 183; Airbus 2000 Global Market Forecast, p. 37 (Exhibit USA-68).
“%2 EU FWS, paras. 407, 416.

43 Airbus 2000 Global Market Forecast, p. 37 (Exhibit USA-68).

©
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European customers as to European customers.™" (The true anticipated ratio should actually be
higher, because some of the “European” sales would most likely go to non-EU European
countries.)*®

323. The 2000 GMF indicates that all of these 1,235 anticipated deliveries would involve
aircraft with more than 500 seats.**® The 2000 GMF also breaks down the 1,235 figure by seat
category, as follows: 575 aircraft with 500-600 seats, 404 aircraft with 600-800 seats, 223
aircraft with 800-1,000 seats, and 33 aircraft with more than 1,000 seats — for a total of 1,235
“very large aircraft” deliveries from 2000 to 2019.%°

324. A table at the back of the 2000 GMF indicates that as of 1999, there were 36 Boeing
aircraft with more than 500 seats in service; however, there it projected zero deliveries of these
aircraft from 2000 to 2019.*® Since zero deliveries of Boeing aircraft with more than 500 seats
were forecast, and 1,235 deliveries of aircraft with more than 500 seats were forecast, all 1,235
deliveries must have been anticipated deliveries of Airbus aircraft —i.e., in particular, the
“A3XX.” Therefore, the United States correctly derived an “anticipated” ratio for the A380 of
4:1.

44 E.g., US FWS, para. 183.
%5 US FWS, para. 184.

% There is apparently a typographical error in the 2000 GMF, as it states elsewhere that there would be
1,235 (through 2019) aircraft in seat categories above 400 seats.” Airbus 2000 Global Market Forecast, p. 29
(emphasis added) (Exhibit USA-68). This statement may have contributed to the EU’s confusion on this score. It is
also possible that this statement misled the Panel and Appellate Body into believing that the 1,235 figure included
some aircraft in the 400-500 seat category. E.g., EC — Large Civil Aircraft (AB), para. 1092 (“For example, the
GMFs issued in 1999 and 2000 predict, respectively, that demand by European airlines would represent 23% of total
demand by airlines worldwide by 2018, and that, by 2019, demand by European airlines for “aircraft with more than
400 seats’ would be 247 aircraft, or 20% of the worldwide demand.” (footnotes omitted)); EC — Large Civil Aircraft
(Panel), para. 7.651 (“The United States argues that the repayment provisions of the four LA/MSF contracts
anticipate a level of A380 sales substantially exceeding the 247 sales Airbus predicted in the 2000 GMF for aircraft
with more than 400 seats in Europe between 2000 and 2019.”). In any event, the explicit break-downs of sales by
number of seats demonstrates that the 1,235 aircraft projection did not include any Boeing aircraft.

“7" Airbus 2000 Global Market Forecast, p. 36 (Exhibit USA-68).

“%8 In a table, the 2000 GMF lists the two types of Boeing aircraft that then existed with more than 500
seats: the 747HD and the 747SR. This same table indicates that there would be zero deliveries of the 747HD and
the 747SR from 2000 to 2019. Airbus 2000 Global Market Forecast, p. 74 (Exhibit USA-68).

The narrative explained, moreover, that all of the 36 Boeing aircraft that were in service in 1999, were
expected to be phased out of service by 2019: “Very large aircraft{:} By definition, the market for aircraft larger
than anything flying today is driven by growth. Currently only 36 high-density aircraft are in service with more than
500 seats, with an average capacity of 551 seats each. By 2019 all of these aircraft will have been withdrawn from
passenger service. At the same time the airlines will need a total of 1,235 very large and economical aircraft to
accommodate traffic growth on highly-travelled routes at projected levels of frequency, and to meet intensifying
global competition.” Airbus 2000 Global Market Forecast, p. 36 (Exhibit USA-68).
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f. The United States correctly concluded that the 2000 GMF reflects the
anticipated export-to-domestic ratio of A380 sales in the presence of the
subsidy.

325. By the time that the 2000 GMF was issued in July 2000, the UK and Airbus had already
concluded the A380 LA/MSF contract. Indeed, the EU stressed this fact before the original
merits Panel. As the Appellate Body noted: “Before the Panel, the European Communities
argued that the Airbus GMF 2000 “carrie{d} no probative weight’ because it was dated after
conclusion of the UK A380 contract.”**® Nonetheless, the EU now advances the argument that
the 2000 GMF cannot possibly be premised on the eventual grant of A380 LA/MSF, because it
pre-dates the conclusion of the A380 LA/MSF contracts.® The EU cannot have it both ways.
The timing of the other three provisions of A380 LA/MSF further disproves the EU argument.®®

g. The 10.7:1 anticipated export ratio with subsidies for the A350 XWB was
reasonably calculated, and significantly understates the anticipated ratio.

326. Inits first written submission, the United States derived a 10.7:1 anticipated ratio for the
A350 XWB based on Airbus’s order book as of the end of the calendar year 2009.%%% At that
time, only 43 of the 505 outstanding orders for the A350 XWB were for EU sales,*® and these
public figures would have been available to the EU member States that began disbursing
LA/MSF in 2009.

327.  Airbus’s A350 XWB order book constitutes the best available evidence of the foreign-to-
domestic ratio anticipated by the EU member States when they signed the A350 XWB LA/MSF
contracts, starting in June 2009, according to the EU.*** This figure represents the best available
information regarding “the ratio of anticipated export and domestic sales of the subsidized

%9 EC - Large Civil Aircraft (AB), para. 1075, note. 2392 (emphasis added); see also, e.g., EC — Large
Civil Aircraft (Panel), para. 7.651 (“Finally, the European Communities notes that the 2000 GMF post-dates the
conclusion of the UK A380 LA/MSF contract.”); ibid., para. 7.654.

00 EY FWS, para. 410 (“{T}he Airbus 2000 Global Market Forecast is just that: a forecast with respect to
the period 2000-2019. In other words, it was previously prepared in order to provide a forecast with respect to
2000-2019. However, the A380 financing agreements were concluded subsequently, that is, during the 2000-2019
period that was the subject of the forecast. Consequently, nothing in the evidence referenced by the United States is
capable of supporting the conclusion that the Airbus 2000 Global Market Forecast is based on the grant of subsidies
to the A380, which only occurred at a later date.”). As a factual matter, this argument is contradicted by the EU’s
earlier argument that the 2000 GMF was “dated after the conclusion of the UK A380 contract.” EC - Large Civil
Aircraft (AB), para. 1075, note 2392.

1 EC - Large Civil Aircraft (Panel), para. 7.652, note 3112 (noting that “the French, German and Spanish
A380 contracts were concluded respectively in 2002, 2002 and 2001.”).

%02 JS FWS, para. 195.
%03 Ascend gross order and backlog order data (Exhibit USA-293).
04 E.g., EU FWS, para. 1086.
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product that would come about in consequence of the granting of the subsidy.”*® As of June
2009 - and long before — Airbus had reason to anticipate receiving government financing for the
A350 XWB.*%

328. The 10.7:1 figure is also conservative, as confirmed by data presented by the EU itself,
which show that as of the time that the first A350 XWB LA/MSF agreement was concluded in
June 2009, only 18 orders had been placed by EU airlines, with the other 377 orders coming
from non-EU customers.*®’ Based on these data,** the anticipated ratio with subsidization for
the A350 XWB would actually be a much higher 21:1 (as compared to a baseline ratio of
5.4:1°%) — approximately quadruple the ratio calculated by the United States.

329. In fact, Airbus launched the A350 XWB in December 2006 on the basis of assurances
from the EU member States that they would cover €4 billion of the program’s development
costs,”™® In February 2007, Airbus was sufficiently certain of the government funding it would
receive that it concluded workshare agreements with the EU member States. UK government
documents confirm that these agreements were the product of a “continuous dialogue” with
Airbus,**! and that the UK jockeyed for better workshare packages with the other Airbus
governments.®*? Thus the EU’s criticism of the A350 XWB anticipated ratio — i.e., that it is

%05 EC - Large Civil Aircraft (AB), para. 1047.
5% gection VI.D.4.c.ii discusses this issue in more detail.

%7 EU FWS, para. 1120 (indicating that all A350 XWB orders as of June 2009 were non-EU, except 6
orders from Aer Lingus and 12 orders from Air One).

% EU FWS, para. 1120 (presenting a table of all A350 XWB orders that Airbus had accepted up to June
2009).

% Us FWS, para. 196.

10 E g., Peggy Hollinger, Deal struck on Airbus A350 funding, Financial Times (Nov. 30, 2006) (Exhibit
USA-334) (“According to people close to the discussions, some €6bn of the A350’s development cost will be
funded by EADS internally and a further €4bn through financing backed by state guarantees from the four countries
supporting Airbus: France, the UK, Germany and Spain.”).

511 United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume I, p. 11 (June 19, 2007) (“The UK Government maintained a continuous dialogues with Airbus and its
parent, EADS, up to the final announcement {of workshares} in February 2007.”) (Exhibit USA-25).

*12 E g., United Kingdom House of Commons Trade and Industry Committee, Recent Developments with
Airbus — Volume I, pp. 10-11 (June 19, 2007) (“The potential distribution of work across countries for the A350
XWB was of particular concern to the UK for both political and technological reasons. . .. An additional concern
was that Germany and Spain in particular were in a position to make a case for some of the work usually undertaken
by the UK, because of their growing competence in composite materials . . . . Overall, both Airbus UK and the
Government said they were pleased with the work packages allocated to the UK. . .. The DTI said this ‘represents a
good outcome for the UK, and is the result of sustained action by the UK Government to achieve a position on the
A350 XWB that provides the most positive platform for the future’.”) (Exhibit USA-25).
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putatively an “unsubsidized ratio”*"* — bears no relation to how the member State governments

interacted with Airbus with regard to the A350 XWB program.
4. Conclusion

330. The EU advances a range of arguments as to the accuracy and relevance of the data used
by the United States in performing the ratio analysis put forward by the Appellate Body. As the
United States has shown, each of them misses the mark. The EU’s argument, moreover, is
inconsistent with the approach followed by the Appellate Body, under which the application of
the numerical test was the only step needed to complete the analysis for export contingency.
Although the EU may disagree with the Appellate Body’s approach, it cannot simply set it aside.
Finally, the Appellate Body’s numerical analysis is designed precisely to allow panels to perform
an objective analysis of the facts to determine whether subsidies are contingent in fact upon
anticipated exportation. The EU’s argument that the United States has not demonstrated a
relationship of contingency on the basis of the LA/MSF agreements accordingly misses the entire
point of the de facto analysis — to look beyond the written measure for evidence of contingency.
Thus, the evidence of the design, structure, and modalities of operation of LA/MSF for the A380
and A350 XWB, along with the other relevant factors noted by the Appellate Body, support a
finding of de facto contingency on anticipated exportation.

B. The EU Has Failed to Rebut the United States’ Prima Facie Case that LA/MSF for
the A380 and the A350 XWB Violate Article 3.1(b) of the SCM Agreement.

331. Inits first written submission, the United States explained that LA/MSF for the A380 and
the A350 XWB are contingent on the use of domestic over imported goods, de facto and (at least
for the A380) de jure as well. In particular, LA/MSF is granted in exchange for “workshare
agreements,” which determine which aircraft components Airbus will manufacture within each
EU member State, and how much labor Airbus will use to manufacture them. Thus, the
workshare agreements amount to a requirement that, to receive LA/MSF, Airbus must
manufacture certain components of the aircraft within the EU, which accordingly become
domestic products of the EU, and then use those domestic products in its aircraft. This means
that Airbus must use domestic components instead of imports, in violation of Article 3.1(b) of
the SCM Agreement.”** The A350 XWB LA/MSF contracts now on the record confirm that
A350 XWB LA/MSF is both de jure and de facto inconsistent with Article 3.1(b).

1 The evidence already presented by the United States demonstrates that
LA/MSF for the A380 and the A350 XWB is contingent on the use of
domestic over imported goods.

332. To establish that the workshare agreements were contingent on the grant of LA/MSF, the
United States presented both de jure and de facto evidence. On the de jure side, for example, the

13 EU FWS, para. 421.
514 US FWS, paras. 202-239.
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German A380 LA/MSF contract committed Airbus [***],°*° and [***].>*® The UK A380
LA/MSF contract committed Airbus [***].°*" It also committed Airbus to construct [***],
within the UK.>*® The Spanish A380 LA/MSF contract required Airbus to produce certain
specified aircraft components in Spain, including [***].°"® The fact that these terms are present
in the A380 LA/MSF legal instruments indicates that the LA/MSF commitments were de jure
contingent upon the grant of German, UK, and Spanish A380 LA/MSF.

333.  On the de facto side, government statements and press reports confirm the relation of
contingency, as they indicate that Airbus allocated the production of particular A380 and A350
XWB components to particular EU member States, as part of a quid pro quo for LA/MSF. For
example, Spain reportedly withheld A380 LA/MSF when it was dissatisfied with its workshare
package,®?’ and the UK minister responsible for civil aerospace made it clear that the UK
leveraged the prospective grant of LA/MSF for the A350 XWB to secure a better workshare for
the UK.>?! The EU does not dispute any of these facts.®? Thus, LA/MSF for both models of
aircraft was granted in exchange for Airbus producing certain goods domestically.>*

2 The EU fails to rebut the United States’ prima facie demonstration that
LA/MSF for the A380 and the A350 XWB are de jure and de facto
inconsistent with Article 3.1(b) of the SCM Agreement.

334. The EU criticizes the United States’ demonstration of inconsistency with Article 3.1(b) of
the SCM Agreement with two poorly supported arguments. First, the EU argues that the
LA/MSF agreements do not use the words “contingent” or “conditional.”®** However, this
observation is irrelevant. The Appellate Body has found that:

> EU FWS, para. 451.

% EU FWS, para. 449; see also US FWS, para. 222 (indicating additional Airbus A380 workshare
commitments with respect to Germany).

17 EU FWS, paras. 462-463.

518 US FWS, para. 223.

19 EU FWS, para. 466; US FWS, para. 224 ; see also generally EU FWS, paras. 448-467.
520 US FWS, para. 228.

521 US FWS, para. 207.

522 EU FWS, paras. 448-475 (discussing the U.S. Art. 3.1(b) SCM claims, but only discussing de jure
evidence).

°2% Some of the particular goods which Airbus was obligated to manufacture domestically are detailed at
US FWS, para. 205.

%24 EU FWS, para. 456 (pointing out that the LA/MSF contracts “do not contain the terms “‘contingent’ or
‘conditional’.”). The EU also argues, “the provisions relating to employment are qualified: Airbus Deutschland
merely undertakes to make ‘every effort’ subject to “market conditions’ and subject to changes in the delivery
schedule.” Ibid. Nonetheless, these provisions are legally binding, and further confirm the relation of contingency
between German A380 LA/MSF and the use of domestic over imported goods to manufacture A380 components. In
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for a subsidy to be de jure export contingent, the underlying legal instrument does
not always have to provide expressis verbis that the subsidy is available only upon
fulfillment of the condition of export performance. Such conditionality can also
be derived by necessary implication from the words actually used in the measure.

Thus, it is the substance of the legal relationship between export performance that matters, and
not the particular words used. The LA/MSF contracts, government statements and press reports
confirm this relationship of contingency. These indicate, in particular, that Airbus allocated the
production of particular A380 and A350 XWB components to particular EU member States, and
that doing so was an element of the overall (political) deals to confer LA/MSF.** Second, the
EU asserts that the United States has failed to properly account for the distinction between labor,
production, and goods in its analysis of de facto contingency on the use of domestic goods. The
EU’s arguments, however, lack support and do not comport with prior findings of the Appellate
Body.

335. The EU’s first argument tries to portray the LA/MSF Agreements and other evidence
provided by the United States as reflecting a conditionality upon the use of domestic
employment only.*®® Requirements to create and maintain substantial numbers of domestic jobs
are certainly a key part of these agreements and one of the bases for the United States’ claims.
But they are not alone. In fact, the U.S. first written submission demonstrated that in a number
of instances, the LA/MSF Agreements were specifically conditioned upon the production of
identified parts or components of the relevant Airbus aircraft within the territory of the granting
authorities.®®” Therefore, these subsidies were directly contingent upon the use of domestically
produced goods.

336. Moreover, as the United States explained in its first written submission, Article 3.1(b) of
the SCM Agreement prohibits subsidies which are “contingent, whether solely or as one of
several other conditions, on the use of domestic over imported goods.” A subsidy that requires
the use of domestic labor may violate Article 3.1(b) of the SCM Agreement if the subsidy
recipient must use domestically produced goods to meet the domestic labor (or labor and
production) requirement.®® The United States specifically referred in this regard to the
Appellate Body’s finding in Canada — Autos, that a subsidy that was available only if the

addition, the EU argues, “Further, since the end of 2010, the relevant employment provisions are no longer in force.
Ibid. This observation does not undermine the fact that at the time of grant, A380 LA/MSF was anticipated to
induce Airbus to use domestic over imported goods in the manufacture of A380 (and in any case, the effects of
Airbus’ pre-2010 employment decisions likely affected the allocation of labor post-2010). Finally, Airbus argues,
“{T}he United States does not even attempt to relate the cited provisions {in the German LA/MSF contract} to any
subsidy . . . as opposed to the investment.” Id. This comment seemingly ignores the fact that German A380
LA/MSF - like all A380 LA/MSF - has already been found to be a subsidy in the sense of Article 1 of the SCM
Agreement. EC — Large Civil Aircraft (Panel), paras. 7.489-7.490 and 7.497.

%2 US FWS, paras. 205-208, 227-229, 232-238.

%26 EU FWS, para 457.

527 E.g., US FWS, paras. 205-208, 222-224, 227, 232, 237-238.
528 US FWS, paras. 214 ff,



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 119

recipients’ combined value of domestic labor and domestic goods exceeded a certain threshold
was contingent in fact upon the use of domestic over imported goods. According to the
Appellate Body, “whether or not a particular manufacturer is able to satisfy the {value-added}
requirements without using any Canadian parts and materials in its production depends very
much on the level of the applicable CVA requirements. For example, if the level of the CVA
requirements is very high, we can see that the use of domestic goods may well be a necessity and
thus be, in practice, required as a condition for the {subsidy}.”>*® Thus, for the Appellate Body,
the key question was whether “a particular manufacturer is able to satisfy {the subsidy’s} . . .
requirements without using any {domestic} parts and materials in its production.” If the answer,
in fact, is no, then the measure is contingent in fact upon the use of domestic over imported
goods.

337. The EU appears to disagree with this, but it nowhere addresses the Appellate Body’s
reasoning in Canada — Autos specifically, nor does it explain why it believes that analysis to be
inapplicable to this dispute.>®® Thus, the EU’s observations that “{a}n employee is not a
good{},” and that “neither domestic development nor production is to be equated with ‘the use
of domestic over imported goods’{},”>*! are irrelevant. The United States has not equated
domestic development and production with the use of domestic goods. Instead, the United States
has demonstrated that under the facts in this dispute, the development and production of aircraft
components and the requirement to create or maintain substantial numbers of domestic jobs
effectively mandate the use of domestic over imported goods.>** The EU has not disputed the
facts underlying that analysis and the analysis is consistent with prior adopted panel and
Appellate Body findings, so the United States’ conclusions should stand.

3. The Documents submitted by the EU in response to the Panel’s request
under Article 13 of the DSU further confirm that LA/MSF for the A350
XWRB is contingent on the use of domestic over imported goods.

338. Documents provided by the EU in response to the Panel’s Article 13 request provide
further confirmation that LA/MSF for the A350 XWB was contingent on the use of domestic
over imported goods. [***] [[ HSBI ]]>** All four contracts guarantee that Airbus would
manufacture [***] with components manufactured domestically, rather than imported from

529 Canada — Autos (AB), para. 130 (emphasis in original).

*% Notably, the EU does not even refer to the appellate Body’s report in this dispute or try to explain why
it is not relevant in this case.

31 EU FWS, para. 457.

%2 E.g., US FWS, para. 203 (“These ‘workshare agreements’ amount to a requirement that, to receive
LA/MSF, Airbus must manufacture certain components of the aircraft within the EU, which accordingly become
domestic products of the EU, and then use those domestic products in its aircraft. Needless to say, this means that
Airbus must use domestic components instead of imports.”).

3 [[HSBIT].
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abroad. Therefore, LA/MSF for the A350 XWB is a prohibited export subsidy that the EU
should withdraw without delay, in accordance with Article 4.7 of the SCM Agreement.

a. French LA/MSF for the A350 XWB was granted contingent on the use of
domestic over imported goods.

339. [***]°** Therefore, under the terms of the French contract, these domestic-origin goods,
rather than imported goods, must be used in the manufacture of A350 XWB aircraft.

340. [***535***536]
341, [***]>¥

342. Consequently, French LA/MSF for the A350 XWB is inconsistent with the EU’s
obligations under Article 3.1(b) of the SCM Agreement.

b. German LA/MSF for the A350 XWB was granted contingent on the use of
domestic over imported goods.

343. The contingent requirements in the German A350 XWB contract take a very similar
form. As Article 2.2 states, [***]%®

344.  [***>*°] [[HSBI ]]°%

346. Consequently, German LA/MSF for the A350 XWB is inconsistent with the EU’s
obligations under Article 3.1(b) of the SCM Agreement.

5

@

* French A350XWB Protocole, Annex 2 (Exhibit EU(Art.13)-3(BCI)).
® French A350XWB Protocole, Art. 2.2 (Exhibit EU(Art.13)-1(BCI)).

® French A350XWB Protocole, Annex 2 (Exhibit EU(Art.13)-3(BCl)).
537 [*-k*]

5

@

5!

@

% KfW A350 XWB Loan Agreement, Art. 2.2 (Exhibit EU(Art.13)-14(HSBI/BCI)) (emphasis added).
% Annex 1.4.(a)(ii) to the KFW A350 XWB Loan Agreement (Exhibit EU(Art.13)-16(HSBI)).

>0 Exhibit EU(Art.13)-16(HSBI).

> KfW A350 XWB Loan Agreement, Art. 15.5 (Exhibit EU(Art.13)-14(HSBI/BCI)).

%2 KfW A350 XWB Loan AgreementkKfW A350 XWB Loan Agreement, Art. 15.5 (Exhibit EU(Art.13)-
14(HSBI/BCI)).

@
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C. Spanish LA/MSF for the A350 XWB was granted contingent on the use of
domestic over imported goods.

347. In exchange for LA/MSF for the A350 XWB from Spain, Airbus agreed to manufacture
the lower wing cover, the horizontal stabilizer, the belly fairing, and sections 19 and 19.1 in
Spain. Therefore, under the terms of the German contract, Airbus was required to use these
domestic-origin goods, rather than using imported goods, in the manufacture of A350 XWB
aircraft.

348. The Spanish contract states:

The purpose of the present Agreement is to establish a framework for collaboration
between MITYC {i.e., the Spanish Ministry of Industry, Tourism, and Commerce} and
the company Airbus Operations S.L for this company’s participation in the program to
develop the AIRBUS A350 XWB aircraft which entail the following obligations on the
Parties as set out below:

- MITYC . .. will contribute to the financing of the work under the responsibility of
Airbus Operations S.L in the program to develop the A350 XWB aircraft through the
grant of reimbursable advances at an interest rate of [***] as is detailed in this
Agreement.

- Aiirbus Operations S.L will perform the work that has been assigned for its participation
in the A350 XWB development program, which take the form of non-specialized
engineering tasks such as the development of the lower wing cover, the horizontal
stabilizer, the belly fairing, and sections 19 and 19.1, and which are detailed in the report
presented by the company together with its application for these {reimbursable}
advances.>*

349.  Asimilar description of Airbus Operations S.L’s workshare also appear in the Spanish
Royal Decree pursuant to which the Spanish LA/MSF contract was concluded.>** (The Decree
identifies Airbus Operations S.L as the Spanish affiliate of Airbus.)>*® Airbus S.L’s operations
include “Centres of Excellence” (i.e., factories) in Getafe, Puerto Real, and Illescas, which
specialize in the horizontal tail plane.>*® Therefore, in order to comply with the terms of the
LA/MSF contract, Airbus (and Airbus Operations S.L) effectively had to manufacture these

2 gSpanish A350 XWB Convenio de Colaboracién, p. 2 (Exhibit EU(Art.13)-29(HSBI/BCI)).

%4 Real Decreto 1666/2009, de 6 de noviembre, BOLETIN OFICIAL DEL ESTADO DE ESPANA, Num.
270, p. 1 (Nov. 9, 2009) (Exhibit USA-46).

%5 Real Decreto 1666/2009, de 6 de noviembre, BOLETIN OFICIAL DEL ESTADO DE ESPANA, Num.
270, p. 1 (Nov. 9, 2009) (Exhibit USA-46).

%46 Airbus Website, Airbus In Spain (Exhibit USA-459).
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products in Spain, rather than importing the same goods for use in manufacturing A350 XWB
aircraft.

350. Consequently, Spanish LA/MSF for the A350 XWB is inconsistent with the EU’s
obligations under Article 3.1(b) of the SCM Agreement.

d. UK LA/MSF for the A350 XWB was granted contingent on the use of
domestic over imported goods.

351. The UK LA/MSF contract requires Airbus to [***] For all of these reasons, the UK
LA/MSF contract for the A350 XWB requires Airbus to use certain UK-origin goods in the
production of [***], and is therefore inconsistent with Article 3.1(b) of the SCM Agreement.

352. Inasection on [***] the contract states:

[***] 547

The contract also specifies [***] >48

353,  [***]

354.  The portion of the contract related to [***] states:

[***] 549

355.  Finally, the UK LA/MSF contract sets out [***].>° [[ HSBI J]*** [[ HSBI 11°*

These concerns are apparently reflected in the UK LA/MSF contract, which [***]

356. Thus the UK LA/MSF contract requires Airbus to use UK-origin [***] in the production
of [***]. Furthermore, the contract requires Airbus to [***] in the UK, and it requires Airbus to
place [***] In order to comply with these requirements, Airbus must use UK-origin goods
rather than foreign goods in the manufacture of [***]. Consequently, UK LA/MSF for the A350
XWB is inconsistent with the EU’s obligations under Article 3.1(b) of the SCM Agreement.

> UK A350 XWB Loan Agreement, Art. 20.2 (Exhibit EU(Art.13)-30(HSBI/BCI)).

8 UK A350 XWB Loan Agreement, Art. 20.2 (Exhibit EU(Art.13)-30(HSBI/BCI)) (emphasis added).
9 UK A350 XWB LA/MSF Agree

ment, Art. 20.2 (Exhibit EU(Art.13)-30(HSBI/BCI)) (italics added; boldface in original).

0 UK A350 XWB Loan Agreement, Art. 20.1, Schedule 4 (Exhibit EU(Art.13)-30(HSBI/BCI)).
L[ HSBI T

%52 UK A350 XWB Loan Agreement, Art. 20 (Exhibit EU(Art.13)-30(HSBI/BCI)).
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VI. THE UNITED STATES HAS DEMONSTRATED THAT THE EU HAS NOT TAKEN
APPROPRIATE STEPS TO REMOVE THE ADVERSE EFFECTS OF ITS SUBSIDIES, AND THE
EU HAs FAILED To REBUT THE U.S. CASE.

A. Introduction

357. The Panel’s assessment of the EU’s claim of compliance with the recommendations and
rulings of the DSB should be straightforward. The original Panel found, and the Appellate Body
affirmed, that the EU gave Airbus billions of euros in subsidized financing — the largest amount
of subsidized financing in the history of the WTO and the GATT 1947 — resulting in tens of
billions of dollars of adverse effects to the U.S. LCA industry. The DSB adopted these findings.
As with the subsidy findings, the EU response to the adverse effects findings against it was to do
nothing that would resolve the dispute. Where it did take action, it was to provide yet another
round of LA/MSF, this time to enable Airbus to launch and bring to market the A350 XWB in a
manner that would have been impossible otherwise.>®® This is manifestly inappropriate. Under
Article 7.8 of the SCM Agreement, the EU needed to take action to remedy the situation.
Because it has not done so, the Panel should find that the EU has failed to comply.

358.  With its first written submission, the EU confirmed that it relies overwhelmingly on
inaction in asserting that it has taken appropriate steps to remove the adverse effects.>™ In the
face of the DSB’s rulings and recommendations, the EU attempts to justify its inaction by citing
two factors: (1) withdrawal of prior subsidies,* and (2) the passage of time.>*® Neither
supports the EU’s claim of compliance. The United States has demonstrated that the EU has not
withdrawn the subsidies.>®" The United States also demonstrates that the passage of time has not
invalidated the underlying findings or eliminated the causal link between the subsidies and
adverse effects, notwithstanding the EU’s baseless assertions regarding Airbus’s current
financial situation, changes in conditions of competition, and technological advances.>® As
found by the original Panel and the Appellate Body, Airbus’s entire product line, the
technologies applied on those products, and indeed Airbus’s financial condition are genuine and
substantially related to the LA/MSF subsidies. Nothing has happened since the reference period
to undermine that conclusion. Therefore, the EU has failed to comply with Article 7.8 of the
SCM Agreement and with the rulings and recommendation of the DSB.>*°

>3 gee, e.g., [[HSBI ]].

% See generally, EU FWS, section VI.

> gee, e.g., EU FWS, paras. 482, 489, 503, 530, 542-546.

% gee, e.g., EU FWS, paras. 554 — 558.

%7 See Section IV of this submission.

%% See, e.g., EU FWS, paras. 554 — 558.

%59 Action by the Dispute Settlement Body, WT/DS316/16, 1 June 2011.
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359. The EU seeks to treat this compliance proceeding as a new, entirely independent dispute.
It argues that the United States must show present adverse effects, presently caused, independent
from and without any regard to the EU’s past conduct or to the past measures and adverse effects
at issue in the original dispute. The EU also contends that the Panel should not look to any facts
that predate December 1, 2011, as they are not “relevant to the showing that the United States
must make in these compliance proceedings.”*® For its part, the EU considers itself free to
ignore and/or re-litigate the original Panel and Appellate Body findings, adopted by the DSB,
that the EU gave billions of euros in subsidized financing to create a line of Airbus aircraft that
causes billions of dollars in adverse effects to the interests of the United States. The EU is
mistaken in each respect.

360. The approach urged by the EU would require a prevailing Member to obtain new findings
in a new dispute without regard to the recommendations and rulings adopted by the DSB in the
original dispute. The EU approach is fundamentally at odds with the nature of a proceeding
under Article 21.5 of the DSU. The starting point must be the DSB’s recommendations and
rulings.

361. Inthis case, the Appellate Body concurred with the original Panel’s conclusion that under
the most likely counterfactual scenario in the absence of the subsidies, “Airbus would not have
existed . . . and there would be no Airbus aircraft on the market. None of the sales that the
subsidized Airbus made would have occurred.”*®* At a minimum, absent the subsidies, Airbus
would be a “*much weaker LCA manufacturer,”” and would have had “*at best a more limited
offering of LCA models.””*** The original Panel and the Appellate Body made clear findings as
to the product effects of LA/MSF, which enabled Airbus to develop and bring to market each of
its models of LCA as and when it did.>*® The original Panel and the Appellate Body recognized
that the primary effects of LA/MSF to a given Airbus model was to cause that model to be
launched when and as it was and to thereby inject supply into the market that would not exist
otherwise. The presence of such subsidized aircraft enabled and continues to enable Airbus to
capture sales and market share at the expense of the U.S. industry.

362. The United States demonstrated the continued validity of the underlying findings —
including the causal link — in the current market situation, the absence of any meaningful action
by the EU to address the situation, and the unabated, continuing present adverse effects in the
form of significant lost sales and displacement and impedance, and threat thereof.>** None of the
EU’s asserted compliance steps did anything to address, let alone remove, LA/MSF’s adverse
effects. In fact, the sole notable action that the EU did undertake was to compound the adverse
effects by giving yet another round of LA/MSF to the A350 XWB.

%0 EY FWS, para. 7.

%1 EC — Large Civil Aircraft (AB), para. 1264.

%2 EC — Large Civil Aircraft (AB), paras. 1269 and 1270.

%63 See US FWS, paras. 335-347 (citing EC — Large Civil Aircraft (AB); EC — Large Civil Aircraft (Panel)).
%4 See US FWS, section V1.
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363. The EU’s first written submission is devoid of reference to EU action that could remove
LA/MSF’s adverse effects. Rather, the EU seeks to re-litigate issues already settled in the
reports adopted by the DSB. The EU has tried to rebut the U.S. causation demonstration by
citing the supposed “withdrawal,” through expiration or extraction, of LA/MSF to all Airbus
LCA from the A300 through the A340,°* and subsequent investment by Airbus and its suppliers
in the A320 and A330. The EU has also recycled arguments that Airbus could have launched the
A380 in the absence of LA/MSF. All of these arguments fail for the same reasons they failed in
the original proceeding.*®

364.  Also without merit are the EU’s arguments regarding Articles 6.4 and 6.5 of the SCM
Agreement and what it refers to as “non-subsidized like product rules.”®” The EU ignores a
threshold point: the unchallenged original Panel findings, adopted by the DSB, that any non-
subsidized like product requirement is limited to analyses under Articles 6.4 and 6.5, and that the
United States satisfied the relevant requirements of Articles 6.3(b) and 6.3(c) without resort to
Avrticles 6.4 or 6.5, are not to be reopened in this compliance proceeding. After electing to “not
pursue this matter on appeal” in the original proceeding,>®® the EU now attempts in the context
of a compliance proceeding to overturn findings adopted by the DSB. This is contrary to the
DSU.

365. Inits first written submission, the EU largely does not dispute the conditions of
competition found by the original Panel and the Appellate Body and cited by the United
States.”® The notable exception is that the EU for the first time asserts the existence of seven
wholly separate product markets, four of which are purportedly monopoly markets with no
competition. This is contrary to adopted Appellate Body findings, in which the Appellate Body
agreed with the EU’s prior position that LCA could properly be divided into three appropriate
product markets — single aisle, twin aisle, and very large aircraft. Nor does the EU’s approach
bear any resemblance to real patterns of competition involving large civil aircraft.

366. In sum, the EU first written submission does not change the key facts of this compliance
dispute: LA/MSF and other subsidies have not been withdrawn; additional LA/MSF has been
provided to the A350 XWB; Airbus still supplies the market with a product line that it would not
have without LA/MSF, which is now even more competitive with the market entry of the A350
XWB; and, consequently, Boeing continues to lose sales and market share worth many billions
of dollars. Below, the United States details the reasons why the Panel should reject the EU’s
attempts to forestall compliance.

%% The EU argues the same for the A380 LA/MSF, although its arguments betray a lack of confidence that
it has withdrawn LA/MSF to the A380.

%6 gee EC - Large Civil Aircraft (Panel), paras. 7.1984, 7. 1993, 7.1994: EC — Large Civil Aircraft (AB),
paras. 1265, 1266, 1270, 1273.

7 EU FWS, paras. 707-708.
%68 EU FWS, para. 656.
%69 Compare EU FWS, paras. 569-633, with US FWS, paras. 295-301.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 126

B. The Analytical Framework Advocated by the EU is Deeply Flawed.

1 The starting point in a compliance proceeding is the recommendations and
rulings of the DSB. This is not a “new” case.

367. Inits first written submission, the United States demonstrated the continued existence of
present adverse effects, and that the situation which forms the basis for the DSB rulings and
recommendations essentially remains unchanged. In fact, the situation is now worse in the wake
of LA/MSF for the A350 XWB. In response, the EU argues that “the United States failed
properly to establish present adverse effects” and repeatedly criticizes the assertion by the United
States that “there has been no material change in the circumstances underpinning the findings of
the original Panel and Appellate Body.”>" In essence, the EU faults the United States for using
the DSB rulings and recommendations as its baseline, and for reasoning that the EU’s lack of
any meaningful action supports the conclusion that the findings underlying those rulings and
recommendations remain applicable. But the EU’s position ignores that the DSB
recommendations and rulings must be the starting point for the compliance Panel.

368. The Appellate Body has found that “{a}n unappealed finding included in a panel report
that is adopted by the DSB must be treated as a final resolution to a dispute between the parties
in respect of the particular claim and the specific component of a measure that is the subject of
that claim.” The Appellate Body further noted in US — Stainless Steel (Mexico) that:

the mandate of an Article 21.5 panel includes the task of assessing whether the
measures taken to comply with the rulings and recommendations adopted by the
DSB in the original proceedings achieve compliance with those rulings.>"?

369.  With the adoption of the Panel and Appellate Body Reports in EC — Large Civil Aircraft,
the EU had an obligation to comply with the DSB’s rulings and recommendation to withdraw the
subsidies or take appropriate steps to remove their adverse effects by December 1, 2011.

370. The question for the Panel in this proceeding is whether the EU has done so. The answer
IS no.

371. Section IV above confirms that the EU not only failed to withdraw the subsidies but
conferred new subsidies. This Section demonstrates that the EU has failed to take appropriate
steps to remove the adverse effects caused by its subsidies.

372. The original Panel found and the Appellate Body confirmed that, without LA/MSF,
Airbus would not have been able to develop, offer, and sell the aircraft that it did during the
2001-2006 reference period. Through the presence of those aircraft in the market, the LA/MSF

0 gee e.g., EU FWS, paras. 532, 548, 769, 875.
™' EC - Bed Linen (21.5) (AB), para. 93 (emphasis original).
372 US - Stainless Steel (Mexico) (AB), para. 158, note 309.
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and other subsidies caused adverse effects to the United States in the form of lost sales and lost
market share to Boeing. The Appellate Body concurred with the original Panel’s conclusion
that, under the most likely counterfactual scenario, in the absence of the subsidies “Airbus would
not have existed . . . and there would be no Airbus aircraft on the market. None of the sales that
the subsidized Airbus made would have occurred.”®”® At a minimum, absent the subsidies,
Airbus would be a “*much weaker LCA manufacturer,”” and would have had “‘at best a more
limited offering of LCA models.””*"* In sum, the panel and Appellate Body found that:

e Airbus received a steady stream of LA/MSF and the other subsidies in dispute over a 40-
year period;>”
o these subsidies were, by design, supply-creating, and their benefits flowed across
Airbus’s entire LCA product line; °™
e the subsidies shaped Airbus’s participation in the market by allowing it to develop and
bring to market its product line at a pace and in a way that it could not otherwise have
done, in the unlikely event that Airbus existed at all;>"" and
e the availability of Airbus’s subsidized LCA supply was the fundamental factor enabling
Airbus to capture market share and sales at Boeing’s expense, and that no other factors in
the market attenuated that causal link.>"
373. The DSB recommended that the EU take appropriate steps to remove the adverse effects
or withdraw the subsidies by December 1, 2011.%” The EU not only failed to heed this deadline,
it has disregarded the findings of the original Panel and Appellate Body by attempting to re-
litigate settled issues:

* The original Panel found that the reference to the “non-subsidized like product” in Article
6.4 of the SCM Agreement did not preclude a finding of displacement under Article
6.3(b) even if the U.S. like product were subsidized.>®® The EU did not appeal this

" EC - Large Civil Aircraft (AB), para. 1264.
™ EC - Large Civil Aircraft (AB), paras. 1269 and 1270.

35 EC — Large Civil Aircraft (AB), paras. 1414(e),(1),(m),(0),(p).(q).(r), 1416; EC — Large Civil Aircraft
(Panel), paras. 7.488, 7.497, 8.1(a),(b),(c),(d), 8.2.

*® EC - Large Civil Aircraft (AB), paras. 1352, 1355, 1356; EC — Large Civil Aircraft (Panel), paras.
7.1717, 7.1914-7.1920, 7.1938, 7.1948.

T EC - Large Civil Aircraft (AB), paras. 1264, 1265, 1266, 1270, 1273; EC — Large Civil Aircraft (Panel),
paras. 7.1933, 7.1984.

> EC — Large Civil Aircraft (AB), paras. 1414(p); EC - Large Civil Aircraft (Panel), paras. 7.1934,
7.1936, 7.1938, 7.1939, 7.1941, 7.1942, 7.1948, 7.1949; 7.1986-7.1993, 8.2.

9 EC — Large Civil Aircraft (Panel), para. 8.7; EC — Large Civil Aircraft (AB), paras. 1416, 1418.
%80 gee EC - Large Civil Aircraft (Panel), para. 7.1769.
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issue,*®! but the EU now asks the Panel to reach a contradictory interpretation of the
SCM Agreement.*

* The Appellate Body found, and the EU agreed, that displacement could properly be
analyzed according to three LCA “product markets.” °®* The EU now asserts that there
are seven product markets.>®*

* The Appellate Body found that LA/MSF and the other subsidies caused displacement of
Boeing twin-aisle LCA (i.e., the 767 and 777) in the EU, China, and Korea twin-aisle
product markets, °® but the EU now asserts that the Airbus twin-aisle A330 is in its own
monopoley market in which no displacement or impedance of Boeing LCA could
occur; >

* The original Panel rejected the EU’s contention that the A380 and 747 do not compete
against each other,”®" and the Appellate Body confirmed sales the 747 lost to the A380
because of LA/MSF.*® The EU, however, now repeats its contention that the 747 does
not compete with, and cannot lose sales or market position to, the A380.°%°

* The original Panel found that the 2006 Dorman Report “and the simulation reported
therein, supports the United States’ position that Airbus product launches would not have
occurred in the absence of LA/MSF,”*® and the EU did not appeal this finding.
Nevertheless, the EU now repeats its arguments that the Dorman Report is invalid,
includi?g by impugning the validity of the program delivery parameters in the Dorman
model.

* The original Panel found, and the Appellate Body affirmed, that the launch of the A380
was dependent on LA/MSF;>*? that the A380 business case did not demonstrate that
Airbus would have undertaken the project absent LA/MSF, even assuming the business
case demonstrated a positive net present value (“NPV”);** and that the EU had not
demonstrated it would have been able to fund the A380 program absent LA/MSF by
relying on the resources of its parent companies and additional contributions from risk

1 EU FWS, para. 656.

%2 EU FWS, paras. 707-708.

%3 EC - Large Civil Aircraft (AB), paras. 1176, 1178.

% EU FWS, paras. 606, 619, 632.

% EC - Large Civil Aircraft (AB), para. 1414(1), (m)(ii-iii), and (p).
%86 EU FWS, para. 619.

%87 EC - Large Civil Aircraft (AB), para. 1227 (citing EC — Large Civil Aircraft (Panel), para. 7.1832).
%88 EC - Large Civil Aircraft (AB), para. 1228.

%89 EU FWS, para. 620.

% EC - Large Civil Aircraft (Panel), para. 7.1887.

%1 EU FWS, paras. 1016-1022.

%2 EC - Large Civil Aircraft (AB), para. 1414(q).

%% EC - Large Civil Aircraft (AB), paras. 1333-1335.
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sharing suppliers.®® The EU now, however, repeats its arguments that Airbus could

have, and would have, launched the A380 absent LA/MSF to the A380.°%
374. The compliance Panel should reject the EU’s efforts to re-litigate issues now settled by
findings of the original Panel and Appellate Body that were adopted by the DSB. While the
United States discusses each of these arguments in greater detail below, a consistent theme
throughout the EU’s assertions of adverse effects compliance is the repetition of arguments that
the original Panel and Appellate Body already rejected. That is not affirmative action toward
compliance.

2 The EU has not fulfilled the mandate of Article 7.8 of the SCM Agreement
and the requirement to “take appropriate steps to remove adverse effects.”

375.  Article 7.8 of the SCM Agreement required the EU to comply with the DSB’s
recommendations and rulings by withdrawing LA/MSF and other subsidies to Airbus or taking
appropriate steps to remove their adverse effects. The United States has demonstrated that the
subsidies have not been withdrawn.>*® The United States has also demonstrated that the EU’s
cited compliance “steps” are meaningless because they are nonexistent, do not constitute action
by the EU, and/or are facially incapable of removing the adverse effects. Further, the market
situation continues to show that Airbus’s LA/MSF-funded product line continuing to take sales
and market share from the U.S. LCA industry.>®” Once it showed that the subsidies remained in
place and that the EU had done nothing to remove their adverse effects, the United States had no
further obligation to demonstrate anew that LA/MSF and the other subsidies to Airbus cause
present adverse effects. Nevertheless, the United States took the additional (and unnecessary
step) of showing that those subsidies continue to cause adverse effects subsequent to December
1, 2011, and as of the date of the referral of the matter to the compliance panel.>*®® In addition,
the United States has demonstrated that the EU has provided new WTO-inconsistent LA/MSF to
the A350 XWB, which is properly within the scope of this dispute.>®® Once presented with the
U.S. evidence and argument, the EU had the opportunity to demonstrate that, consistent with
Article 7.8, it had either withdrawn the subsidies or had taken appropriate steps to remove their
adverse effects. The EU did neither.

376. Article 7.8 of the SCM Agreement guides a DSU Article 21.5 panel’s analysis of whether
a responding party has brought itself into compliance with its obligations in a case involving
actionable subsidies:

% EC - Large Civil Aircraft (AB), paras. 1341-1342, 1344, 1348-1349, 1352.
% EU FWS, para. 1009.

%% See US FWS, Section 111; see also Section IV of this submission.

%97 See US FWS, Section VI; see also Section 1V of this submission.

%% See US FWS, Section VI; see also Section VI of this submission.

59 5ee US FWS, Section 1V; see also Section 1V of this submission.
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{1}n order to determine whether there is compliance with the DSB’s
recommendations and rulings in a case involving such actionable subsidies, a
panel would have to assess whether the Member concerned has taken one of the
actions foreseen in Article 7.8 of the SCM Agreement. We agree, therefore, with
the Panel that we must also take into account Article 7.8 of the SCM Agreement in
order to determine the proper scope of these Article 21.5 proceedings.®*

377. Atrticle 7.8 of the SCM agreement provides:

Where a panel report or an Appellate Body report is adopted in which it is
determined that any subsidy has resulted in adverse effects to the interests of
another Member within the meaning of Article 5, the Member granting or
maintaining such subsidy shall take appropriate steps to remove the adverse
effects or shall withdraw the subsidy.

378. The Appellate Body has made clear that the implementing Member has two options
under Article 7.8 to achieve full compliance with the DSB rulings and recommendations
involving findings of actionable subsidies, both of which normally mandate affirmative action by
the respondent Member:

Pursuant to Article 7.8, the implementing Member has two options to come into
compliance. The implementing Member: (i) shall take appropriate steps to
remove the adverse effects; or (ii) shall withdraw the subsidy. The use of the
terms “shall take” and “shall withdraw” indicate that compliance with Article 7.8
of the SCM Agreement will usually involve some action by the respondent
Member. This affirmative action would be directed at effecting the withdrawal of
the subsidy or the removal of its adverse effects. A Member would normally not
be able to abstain from taking any action on the assumption that the subsidy will
expire or that the adverse effects of the subsidy will dissipate on their own.®%*

379. The mandatory nature of Article 7.8 is clear from the term “shall.” The plain meaning of
the word “remove” means to “eliminate” and entails “the action of taking away” or the action of
“getting rid of a thing.” °® A step entails an “action, measure, or proceeding” and especially
where an action is “one of a series, which leads towards a result.” ® The term “appropriate”
denotes the concept of something that is “specially suitable for” or “proper” or “fitting.” ®**
These definitions, consistent with the Appellate Body’s guidance, make clear that the direction in
Avrticle 7.8 that “the Member granting or maintaining such subsidy shall take appropriate steps to

800 s — Upland Cotton (21.5) (AB), para. 235.

801 ys — Upland Cotton (21.5) (AB), para. 236.

%02 New Shorter Oxford English Dictionary, p. 2543 (Exhibit USA-452).
803 New Shorter Oxford English Dictionary, p. 3050 (Exhibit USA-452).
804 New Shorter Oxford English Dictionary, p. 103 (Exhibit USA-452).
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remove the adverse effects” means that a Member must usually take “actions,” undertake a
“proceeding,” or employ “measures” that are “proper” and “fitting” and that are “specially
suitable” to “lead toward a result” — that result being the “elimination” or *“taking away of” or
“getting rid of” “adverse effects.”

380. Here, because the DSB found that LA/MSF, infrastructure and equity infusion subsidies
to Airbus cause adverse effects, appropriate steps to remove the adverse effects were steps that
would have resulted in a situation where those subsidies no longer cause adverse effects. The
adverse effects compliance analysis under Article 7.8 starts with the subsidies that the DSB
determined to cause adverse effects and examines (i) whether there exist any measures taken to
comply by the responding Member, and if so, (ii) whether the measures taken to comply have
“removed” the adverse effects.

381. If no measures taken to comply exist — i.e., the responding Member has not taken any
steps to remove the adverse effects, and the subsidies have not been withdrawn, the compliance
Panel would be able to conclude, absent any contrary affirmative showing, that the findings of
the original Panel and Appellate Body, as adopted by the DSB, remain applicable and the
responding Member has failed to comply with the DSB’s recommendations and rulings. That is
the case here, where the EU has taken no real action to remove the adverse effects, and the minor
steps it cites are both insignificant in magnitude and incapable of undermining the basis of the
Panel and Appellate Body findings adopted by the DSB.

382. The compliance Panel need only look at the EU’s arguments in its first written
submission to see this is the case. The EU is not arguing that its member States” LA/MSF
subsidies to Airbus have been brought up to commercial terms; it is arguing that LA/MSF have
expired on their own, with the passage of time, and it does not assert that the rate charged for the
new LA/MSF to the A350 XWB was a market rate. In fact, the evidence submitted by the EU
confirms that it was not.®®> Nor does the EU argue that it has taken steps to eliminate or mitigate
LA/MSF’s market-distorting product effects. Instead, the EU argues that LA/MSF’s adverse
effects have been eliminated through Airbus’s efforts to enhance the competitiveness of
LA/MSF-funded A320 and A330, and through the automatic, retroactive effect of subsidy
expiration on Airbus’s ability to launch the A380 and A350 XWB. Where the EU tries to take
credit for compliance “steps,” the cited step is either a meaningless formality with no bearing on
adverse effects, such as “terminating” LA/MSF contracts, or events in which the EU had no
involvement whatsoever, such as Airbus’s delivery of LCA pursuant to sales that the original
Panel found were lost by Boeing as a result of the EU’s WTO-inconsistent subsidies. The EU’s
failure to take any real steps, and the relative insignificance of the minor steps upon which it
relies, fall well short of the obligation in Article 7.8 to take appropriate steps to remove the
adverse effects.

805 See NERA, Comparison of A350 Loan Rates with Market Benchmarks (Oct. 19, 2012) (Exhibit USA-
475(HSBI)).
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3. The EU provides no basis for disaggregating the effects of LA/MSF or de-
cumulating the effects of other subsidies to Airbus in analyzing whether the
EU has taken appropriate steps to remove the adverse effects of the
subsidies.

383. Inits first written submission, the United States discussed the standard for conducting an
aggregate analysis of the effects from multiple subsidies, as articulated most recently by the
Appellate Body in US — Large Civil Aircraft:

{A} panel may group together subsidy measures that are sufficiently similar in
their design, structure and operation in order to assess their aggregated effects in
an integrated causation analysis . . . .%%

The United States demonstrated that, under this standard, it is appropriate to assess EU
compliance (or lack thereof) using an integrated, or aggregated, analysis of the effects of all
instances of LA/MSF to Airbus, from the A300 through the A350 XWB, because they all share
the “same structure, design and operation,”®’ and because this was the approach followed by the
original Panel and affirmed by the Appellate Body.®® The United States also observed that EU
compliance with respect to equity infusion and infrastructure subsidies should be assessed in
terms of how those subsidies “complement and supplement” the effects of LA/MSF, consistent
with the approach taken by the original Panel and endorsed by the Appellate Body.®®

384. The EU contends that “the United States has failed to provide” argument and evidence
that would enable the Panel “to decide whether or not to aggregate subsidies for purposes of
assessing their effects.”®* The EU is mistaken. Moreover, the EU offers no substantive
arguments or evidence concerning the relevant criteria for aggregation of subsidies’ effects and
thus provides no valid basis for deviating from the approach proposed by the United States.

385. The common structure, design, and operation of LA/MSF to all Airbus models from the
A300 through the A380, and the propriety of their aggregation for purposes of the causation
analysis, are not subject to re-litigation, as the original Panel found as much and was affirmed by
the Appellate Body.”™ The EU does not dispute these common features of LA/MSF.®*? Nor can
there be any serious dispute that the LA/MSF to the A350 XWB shares the same structure,
design, and operation as prior LA/MSF. The United States provided extensive evidence and

896 s — Large Civil Aircraft (AB), para. 1285, quoted in US FWS, para. 282.

807 US FWS, paras. 283, 330.

%% S FWS, para. 282 (citing EC — Large Civil Aircraft (AB), para. 1378).

899 S FWS, para. 284 (citing EC — Large Civil Aircraft (AB), paras. 1390, 1397).
®10 EY FWS, para. 559-560.

811 EC — Large Civil Aircraft (AB), para. 1378.

812 Cf. EU FWS, paras. 559-560.
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argumentation on this point in its first written submission,®* which the EU has not rebutted. The
EU also does not contest that, in accordance with the original Panel’s approach, the effects of
infrastructure and equity infusion subsidies should be cumulated with those of LA/MSF.®*

386. Inthis regard, the EU’s aggregation argument does not concern the aggregation criteria
identified by the Appellate Body — i.e., commonalities in the structure, design, and operation of
multiple subsidies. Rather, the EU’s argument invokes other EU assertions regarding “measures
that no longer exist by virtue of, inter alia, repayment and/or amortisation.”®*> The United States
has demonstrated that all LA/MSF subsidies to Airbus remain in existence, and as a separate
legal and factual matter, have not been withdrawn.®'® Even assuming arguendo that some
LA/MSF subsidies had expired on their own, that would neither preclude the Panel from
accounting for their present effects,®*’ nor provide a basis for disaggregating those effects from
the effects of other LA/MSF subsidies,®*® which indisputably share the same structure, design
and operation.®*®

4. The period before December 1, 2011 is relevant to the compliance Panel’s
assessment of present adverse effects and whether the EU has taken
appropriate steps to remove the adverse effects.

387. The U.S. burden was to make a prima facie case demonstrating that the EU failed to
comply by the December 1, 2011 deadline, and through the date of referral of this matter to the
compliance Panel. With respect to adverse effects compliance, the United States discharged this
burden by demonstrating that the EU failed to take any compliance steps that had any plausible
capacity to remove the adverse effects caused by LA/MSF and other subsidies to Airbus. The
United States confirmed the EU’s failure with a showing that adverse effects have persisted from
the original reference period through the present, including post-December 1, 2011, evidence of
significant lost sales and displacement and impedance.®”® The persistence of adverse effects
from 2006 until the end of the reasonable period of time (“RPT”) is highly relevant to the Panel’s
analysis of whether the EU has removed the adverse effects, because so many of the EU’s

813 Us FWS, Sections IV.B.2, IV.C., VI.E.5.a-b.

814 Compare EU FWS, paras. 559-560, with US FWS, para. 284.
815 EU FWS, para. 560.

616 5ee Section IV of this submission.

817 EC — Large Civil Aircraft (AB), paras. 712 (“In fact, we do not exclude that, under certain
circumstances, a past subsidy that no longer exists may be found to cause or have caused adverse effects that
continue to be present during the reference period.”), 1238 (“The question of whether there are residual effects is a
fact-specific matter that may have to be considered.”).

818 see US — Large Civil Aircraft (AB), para. 1285 (providing that a panel may aggregate the effects of
subsidies sharing the same structure, design and operation).

819 EC — Large Civil Aircraft (AB), para. 1378; see also US FWS, Sections IV.B.2, IV.C., VI.E.5.a-b
(concerning LA/MSF to the A350XWB).

620 See US FWS, paras. 433-437, 496, 513-532.
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alleged compliance steps arose well before the end of the RPT and their effects, if any, should be
assessed by reference to observable market phenomena, both contemporaneous with, and
subsequent to, the alleged compliance steps. The market situation over many years, before and
since the compliance deadline, shows that Boeing continues to lose sales and experience
displacement and/or impedance, thereby demonstrating that the alleged compliance steps have
had no impact, and the EU has failed to remove the adverse effects. Now that more recent
evidence is reasonably available, the United States is presenting additional and further post-
December 1, 2011 updated evidence on lost sales and the situation in various country markets,
discussed in greater detail below.

388. Moreover, the EU fundamentally misunderstands the role of a reference period in a
compliance dispute and mischaracterizes the U.S. position. The essence of the EU’s argument is
that the Panel should not look to any facts that predate December 1, 2011, as such facts are not
“relevant to the showing that the United States must make in these compliance proceedings.”®*
The EU faults the United States for presuming that “temporally and fact specific adverse effects
in the past and before the end of the implementation period pertain to or are relevant to the
showing that the United States must make in these compliance proceedings.” ®** The EU further
argues that United States is trying to avoid “the requirement to demonstrate presently caused
present adverse effects” ®* and that “in the context of compliance proceedings, the starting point
for assessing United States’ claims may be no earlier than the end of the implementation
period.”®** The EU is mistaken on all counts. As the original Panel aptly stated, “a review of
the past is necessary to draw conclusions about present adverse effects.”®*

389. The original Panel already rejected the EU’s notion that a demonstration of present
adverse effects cannot be made by reference to data covering a number of years:

{1}t is impossible to assess the “present” situation, as immediate data is not
available, and thus a review of the past is necessary to draw conclusions about
present adverse effects . . .. we consider that it is our responsibility, in making a
determination consistent with our obligations under Article 11 of the DSU, to
examine the evidence put forward by the United States, and the rebuttal evidence
put forward by the European Communities, including recent information where
relevant and reliable, in determining whether the United States has demonstrated
that subsidies cause present adverse effects within the meaning of Article 5 of the
SCM Agreement. While this makes our task of assessment of the evidence more
complicated, it serves to ensure that we carry out an objective examination, as

21 EU FWS, para. 7.

822 EU FWS, para. 7.

823 EU FWS, para. 562.

824 EU FWS, para. 565.

825 EC — Large Civil Aircraft (Panel), paras. 7.1693-7.1694.
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required by Article 11 of the DSU, of all the evidence in reaching our
conclusions.®®

390. In carrying out its task under Article 21.5, a compliance Panel must consider the
recommendations and rulings of the DSB and the existence of any measures taken by the
responding Member to comply. The compliance deadline is the point in time at which the
responding Member is obligated to have achieved full compliance, but an assessment of
compliance must account for all relevant evidence, particularly as it relates to the responding
Member’s cited measures taken to comply.

391. This is the approach followed by the compliance panel in US — Upland Cotton, which
never restricted the temporal scope of its analysis in the manner now proposed by the EU. In US
— Upland Cotton, the DSB’s adoption of the underlying reports occurred on March 31, 2005,
with the compliance deadline under Article 7.8 of the SCM Agreement falling in September
2005.%" The compliance panel did not restrict its adverse effects analysis to evidence arising
after the compliance deadline. Rather, the compliance panel considered data on subsidies and
market conditions over marketing years (“MY™) 2002 through 2006°?® — i.e., picking up where
the original Panel’s MY 1999-2002 reference period left off — and then examined the more
recent data together with the older, 1999-2002 data.®”® Notably, the US — Upland Cotton (21.5)
compliance panel found that the timing of the measure taken to comply in that dispute was an
“important consideration” in identifying relevant data.®*® It also recognized the value of a
longer-term perspective:

Moreover, while our determination relates to the present period, we agree with the
observation of the original Panel that consideration of developments over a longer
period of time “provides a more robust basis for a serious prejudice evaluation

than merely paying attention to developments in a single year”.®**

392. In reviewing the compliance panel’s report in US — Upland Cotton (21.5), the Appellate
Body confirmed that “nothing in Article 6.3(c) of the SCM Agreement suggests that the
examination of the effect of a subsidy must focus exclusively on the short-term perspective” and
it endorsed a long-term perspective for assessing adverse effects in a compliance proceeding

626 EC — Large Civil Aircraft (Panel), para. 7.1694.

827 see US — Upland Cotton (21.5) (Panel), para. 2.14.

628 See, e.g., US — Upland Cotton (21.5) (Panel), paras. 10.23-10.25, 10.32, 10.56, 10.127, 10.135-10.136.
629 gee US — Upland Cotton (21.5) (Panel), paras 10.138, 10.141.

830 s — Upland Cotton (21.5) (Panel), para. 10.18 (“An important consideration reinforcing the need to
take into account data pertaining to the period since July 2006 is that the "measure taken to comply" by the United
States — the elimination of the Step 2 programme — was effective as of the beginning of MY 2006.”).

831 Us — Upland Cotton (21.5) (Panel), para. 10.19.
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involving upland cotton, a product with a far shorter life-cycle than large civil aircraft. °*2
Moreover, the Appellate Body recognized in particular that “the effect of a subsidy on
production can also be assessed on the basis of a long-term perspective that focuses on how the
subsidy affects decisions of producers to enter or exit a given industry.”®*

393. Here, as in US — Upland Cotton (21.5), the end of the RPT should not artificially restrict
the Panel’s analysis. Indeed, the need for a long-term perspective is more acute here,
considering the timing of subsidization and the alleged measures to comply. The EU member
States have been providing Airbus with LA/MSF for a long time, starting in 1969 and continuing
through the present with the A350 XWB. Indeed, the EU cites as alleged compliance steps
events arising well before the compliance deadline, including, in the case of the 1997-1998
German LA/MSF restructuring and the “termination” of the German LA/MSF agreements for the
A300B, A300B2/B4, A300-600, A310, A310-300, A320, and A330/A340 Basic, events that pre-
date the 2001-2006 period used by the United States to demonstrate its prima facie case before
the original Panel.®** The EU also cites to the “bringing “to an end’” of various measures,
including most LA/MSF subsidies. According to the EU and its experts, all, or nearly all,
LA/MSF expired or was extinguished by [***].%%° Relatively few of the EU’s alleged
compliance steps occurred around the December 1, 2011 compliance deadline.

394. If the EU’s alleged compliance steps either did not exist or were devoid of substance,
then neither the United States nor the Panel would require much, if any, post-December 1, 2011
data to conclude that the EU had failed to remove the adverse effects. Conversely, if the EU
were correct that its asserted compliance steps had removed the adverse effects, one should be
able to discern their impact on competition in the LCA industry well before December 1, 2011,
since many of the steps allegedly occurred well before then. In either case, the Panel should
consider all relevant data, including recent data as it becomes available. The U.S. case has
proceeded on this basis, and it relies in part on providing market volume and share data through
year-end 2011 and other evidence, including evidence of lost sales, from 2012. The more recent
data are appropriately analyzed within the broader context of this dispute, particularly given the
presumption that the original Panel’s and Appellate Body’s findings remain applicable in the
face of nearly total inaction by the EU. The EU’s insistence on a tightly constrained reference
period is misplaced.

832 S — Upland Cotton (21.5) (AB), para. 392; see also US — Upland Cotton (21.5) (Panel, para. 10.19
(“Moreover, while our determination relates to the present period, we agree with the observation of the original
Panel that consideration of developments over a longer period of time “provides a more robust basis for a serious
prejudice evaluation than merely paying attention to developments in a single year.’”)

833 US — Upland Cotton (21.5) (AB), para. 392.
8% See, e.g., EU FWS, paras. 205-210.

635 See PWC Report — Analysis of the expected life of subsidies, at pp. 22-24 (Nov. 29, 2011; July 2, 2012)
(Exhibit EU-5) (BCI).
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5. The “passage of time” has not severed the causal link between the subsidies

and aaverse effects, nor has the passage of time obviated the EU’s
compliance obligation under Article 7.8 to take appropriate steps to remove
the adverse effects of its subsidies.

395. The Appellate Body provided the following guidance on the compliance obligations
arising under Article 7.8 of the SCM Agreement: “A Member would normally not be able to
abstain from taking any action on the assumption that the subsidy will expire or that the adverse
effects of the subsidy will dissipate on their own.”®*® Nevertheless, the passage of time is central
to the EU’s claim of full compliance. The EU’s arguments are littered with references to the
“passage of time,” and it is the passage of time, rather than EU action, that the EU alleges has
brought about both the withdrawal of pre-A380 LA/MSF through expiration, and the end of
LA/MSF’s adverse product effects.®®” The EU in essence argues that given the passage of time,
the EU was under no obligation to do anything. The EU position conflicts with the language of
Avrticle 7.8, which mandates action by the responding Member, and the Appellate Body’s
interpretation of that provision.

396. If, as the Appellate Body has found, abstaining from action is “normally” insufficient, it
is particularly inadequate here, where LA/MSF causes adverse effects in an industry with long
product life cycles. Regardless of the alleged expiry of the oldest subsidies examined in the
original proceeding, Airbus’s present product line still consists of LCA that were created by
LA/MSF; Airbus and Boeing continue to compete for sales; and Airbus has retained its position
as the world’s largest producer of LCA. If the EU were correct that compliance could be
achieved here through the dissipation of their effects on their own, then the Appellate Body’s
guidance would be turned on its head, since there would be no principled reason why any
responding Member with a compliance obligation under Article 7.8 could not follow the EU’s
example.

397. The EU’s reliance on the passage of time is premised on a number of errors, but the most
fundamental is a failure to come to terms with the magnitude and profound effects of the
LA/MSF and other subsidies to Airbus. The original Panel found that the magnitude of the
LA/MSF and other subsidies was “extremely large”®® and that, without LA/MSF, Airbus likely
would not exist.®*® Even under the improbable assumption that Airbus would have existed and
launched its LCA without LA/MSF, the cost of commercial financing would have left Airbus
with “massive” debt.®*® Because Airbus did have LA/MSF, it was able to develop and bring to
market the product line that it had during the original reference period and has today. On these

8% Us — Upland Cotton (21.5) (AB), para. 236.

%37 See, e.g., EU FWS, paras. 486, 493, 494, 497, 507, 508, 549, 553, 555, 557, 567, 639, 640, 642, 644,
645, 650, 727, 728, 872, 874, and 875.

838 EC — Large Civil Aircraft (Panel), paras. 7.1967.
839 EC — Large Civil Aircraft (Panel), paras. 7.1984.
80 EC — Large Civil Aircraft (Panel), paras. 7.1948.
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facts, “appropriate steps” to remove the adverse effects would have to be capable of negating
LA/MSF’s severe market distortions. There is no basis for the EU to assume that the effects of
massive WTO-inconsistent subsidies have, with the passage of time, ended on their own.

398.  On this deeply flawed foundation, the EU layers other errors by arguing that all LA/MSF
prior to the A380 has either expired or been extinguished, that expiration or extinguishment
equals withdrawal, and that the effects of expired subsidies must be excluded from the adverse
effects compliance analysis. As demonstrated above, none of the LA/MSF subsidies has, in fact,
expired and, even if any had, such “expiration” would not constitute withdrawal within the
meaning of Article 7.8 of the SCM Agreement. Nor did these subsidies’ alleged expiration have
any necessary implications for the Panel’s assessment of adverse effects compliance. The
Appellate Body has noted that an expired subsidy may still cause adverse effects.®* Where, as
here, the present adverse effects of the subsidies are indisputable, any expiration of the subsidies
does not alter the conclusion.

399. Inthis light, it is evident that the EU’s reliance on the Appellate Body’s discussion of the
life of subsidies and their effects is badly misplaced. The EU attempts to tether its arguments
concerning the passage of time, including much of its causation argument, to the Appellate
Body’s statement that “generally, the effects of any subsidy can be expected to diminish and
eventually come to an end with the passage of time.”®* The EU errs, however, in clinging to
this statement while ignoring the Appellate Body’s guidance that Article 7.8 normally requires
affirmative compliance steps,®*® and in disregarding the original Panel and Appellate Body’s
findings.

400. The passage of time is not sufficient in this dispute because LA/MSF, in its design,
structure, and operation, has primary and secondary effects that are long lasting. As the original
Panel and the Appellate Body found, the primary effect of LA/MSF to a given LCA model is to
cause that model to be launched and inject supply into the market that would not exist otherwise,
thereby taking sales and market share that the U.S. industry would otherwise have enjoyed. The
United States recognizes that the primary effect of LA/MSF diminishes over time as the specific
model’s competitiveness diminishes with the advent of new competing products and
technologies and as operators retire that model from their fleets, thereby freeing up demand.
This primary effect declines significantly with the termination of an LCA program. For
example, the Appellate Body stated “that LA/MSF for the A300 and A310 are likely to cause
minimal, if any, adverse effects during the reference period 2001-2006.”%** At the same time,
however, even though the A340 is out of production, its sister model from the A330/A340
program, the A330, is still in production, and demand for the 777 is still depressed because

1 EC - Large Civil Aircraft (AB), paras. 712, 1238.

82 EC - Large Civil Aircraft (AB), para. 1238 (emphasis in original).
843 US — Upland Cotton (AB), para. 236.

844 EC — Large Civil Aircraft (AB), para. 1241.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 139

current A340 operators have yet to replace the A340 with the 777, and now may never do so
with the advent of the LA/MSF-funded A350 XWB.

401. LA/MSF to a given model also has secondary effects on subsequent LCA programs.
These effects take four principal forms: (1) financial effects, whereby the previous subsidized
financing enables launches of subsequent models by alleviating the capital burdens that would
otherwise exist; (2) the technology and learning effects, where there is a transfer of technology,
knowledge and production processes that benefit subsequent LCA programs and that otherwise
would not exist; (3) economies of scope and scale effects; and (4) revenue effects in the form of
sales of earlier subsidized LCA that provide Airbus with revenue to help fund new launches that
would not have been launched in the absence of LA/MSF to the earlier programs. These
secondary effects persist as long as the subsequent, benefitting LCA programs remain in
production, although the significance of these secondary effects over time will vary according to
the circumstances.

402. As with the primary effect of LA/MSF, the secondary effect of subsidies to a relatively
old model (for example, the A300) will tend to diminish over time, particularly where its sales
(and thus revenue generation) are modest or low, and where the technology and learning benefits
from that early model have more limited applicability on more recent models. It is, however,
simply incorrect for the EU to assert that the United States, in citing LA/MSF’s “cascading
effects,” does not recognize this fact.**®> Here, the EU conflates cascading effects with never-
ending effects. LA/MSF’s cascading, secondary effects from one Airbus model to another were
recognized by both the original Panel and the Appellate Body.®*® They are indisputable. In
citing findings that LA/MSF has effects beyond a specific model that it funded, the United States
is recognizing what has already been found by the original Panel and the Appellate Body in this
dispute, and what the EU refuses to acknowledge — that given the design, structure, and operation
of LA/MSF in an industry with such long product life cycles and with important economies of
scale and scope, the effects of LA/MSF last for a long time.

403. Apart from the passage of time alone, the EU also argues that there are changes in the
conditions of competition that post-date the original reference period and other alleged
intervening causes and non-attribution factors that affect the causation analysis.®*’ The EU,
however, has offered no legitimate basis for the compliance Panel to depart from the findings of
the original Panel. In its first written submission, the United States accounted for all relevant
developments occurring since the original reference period and explained why they did not
mitigate the EU’s failure under Article 7.8 of the SCM Agreement to remove the adverse effects,
did not undermine the U.S. demonstration that the market situation is consistent with what would

% EU FWS, para. 640.

88 gee, e.g., EC — Large Civil Aircraft (AB), paras. 1264, 1265, 1266, 1269, 1270, 1273, 1275-1278, 1352,
1355, 1356; EC — Large Civil Aircraft (Panel), paras. 7.1717, 7.1914-7.1920, 7.1933, 7.1938-7.1941, 7.1948,
7.1984.

7 EU FWS, paras. 649-651.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 140

be expected in the absence of meaningful compliance action, and did not eliminate the genuine
and substantial causal relationship between LA/MSF and present adverse effects.®*”® As
discussed below, alleged changes in competition, the improvement of Airbus LCA, and Airbus’s
current financial situation have done nothing to sever the causal link between LA/MSF and the
other subsidies and the existence of Airbus aircraft in the market.

6. The question of the subsidization of the U.S. like products is irrelevant to this
compliance proceeding.

404. The original Panel found that Article 6.4 of the SCM Agreement does not preclude a
finding of displacement under Article 6.3(b) when the exports of the complaining Member have
themselves been subsidized.®**® The EU did not appeal this finding.®® The Panel recently
summarized the situation:

{W}e recall that in the original dispute, the Panel concluded that Article 6.4 is not
the exclusive means for demonstrating displacement or impedance of exports for
purposes of a finding of serious prejudice under Articles 6.3(b) of the SCM
Agreement. The United States did not rely on Article 6.4, and the Panel therefore
did not address the question whether there was a "non-subsidized like product”
and made no determinations in that regard. Thus, the Panel rejected the arguments
of the European Communities that subsidization of Boeing LCA precluded a
finding of serious prejudice in the form of displacement or impedance of exports.
That %glcision by the Panel was not appealed, and was therefore adopted by the
DSB.

405. Nevertheless, the EU now argues that the original Panel misinterpreted Articles 6.3 and
6.4, that there is a “non-subsidized like product rule” that allows certain findings of serious
prejudice only when the complaining Member is not subsidizing is own like product, and that
this rule precludes the U.S. claims of displacement under Article 6.3(b).®** However, the DSB
adopted the unappealed findings of the original Panel in this regard, so the EU is not entitled to
reopen the issue in this compliance proceeding. In any event, the EU position is erroneous for
several reasons, including the very same reasons given by the original Panel.

848 See US FWS, paras. 295-316.
849 See EC - Large Civil Aircraft (Panel), para. 7.1769.
0 EU FWS, para. 656.

81 EC - Large Civil Aircraft (21.5) (Panel), Communication from the Panel to the Parties, para. 21 (Sept.
4,2012).

%2 EU FWS, paras. 707-708. The United States understands what the EU refers to as the “relevant” claims
of serious prejudice to be those that fall under Article 6.3(b) (displacement or impedance of like product exports
from a third country market) and Article 6.3(c) (significant price undercutting by the subsidized product and
significant price suppression, price depression, or lost sales in the same market), but not claims under Article 6.3(a)
(displacement or impedance of like products from the subsidizing Member market).



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 - Page 141

406. As athreshold matter, the EU disregards the fact that the unchallenged Panel findings,
adopted by the DSB, that references in Articles 6.4 and 6.5 to the “non-subsidized like product”
apply only to the situations outlined in those Articles, and that the United States satisfied the
requirements of Articles 6.3(b) and 6.3(c) without resort to Articles 6.4 or 6.5, are not to be
reopened in this compliance proceeding.®®® After electing to “not pursue this matter on
appeal,”®* the EU now attempts in the context of a compliance proceeding to overturn findings
adopted by the DSB. The EU argument relies on the propositions that Article 6.4 of the SCM
Agreement includes a non-subsidized like product “rule,” and that the criteria in Article 6.4 must
be met for all claims under Article 6.3(b).®>® The contrary findings adopted by the DSB preclude
the result urged by the EU.%*®

407.  Furthermore, the EU errs in criticizing the original Panel’s reasoning. The EU proposes
in its place a tortured interpretation of Articles 5, 6.3, and 6.4 of the SCM Agreement. Indeed,
the significant flaws in the EU’s interpretation are what led the original Panel to reject it in the
first place. If the compliance Panel does entertain this argument, it should reach the same result.

a. The EU is precluded from re-litigating in this compliance proceeding an
issue already resolved by the Panel and Appellate Body in findings
adopted by the DSB.

408. The Appellate Body has spoken clearly: “{a}n unappealed finding included in a panel
report that is adopted by the DSB must be treated as a final resolution to a dispute between the
parties in respect of the particular claim and the specific component of a measure that is the

%3 The EU argues that the relationship between Article 6.3(b) and Article 6.4 mirrors the relationship
between Article 6.3(c) and Article 6.5, and therefore any analysis with respect to the former applies equally to the
latter. See EU FWS, paras. 657, note 856, 660, note 858. The Panel essentially agreed, finding that the EU’s
argument with respect to Articles 6.3(c) and 6.5 raised “essentially the same question {it} addressed with respect to
the relationship between Articles 6.3(b) and 6.4, and in {its} view, the same result should be reached.” EC - Large
Civil Aircraft (Panel), para. 7.1799. Thus, “for the same reasons,” the Panel found that Article 6.5 does not set forth
the exclusive means by which serious prejudice can be demonstrated for purposes of Article 6.3(c). EC — Large
Civil Aircraft (Panel), para. 7.1799.

In any event, Article 6.5 only addresses price undercutting. The only findings adopted by the DSB and
relevant to this compliance proceeding under Article 6.3(c) relate to lost sales, not price undercutting. Therefore,
Article 6.5 is irrelevant even under the EU’s theory, and no non-subsidized like product rule even arguably applies
to the United States’” Article 6.3(c) lost sales claims.

8% EU FWS, para. 656.
8% See EU FWS, para. 653.

8% See US — Stainless Steel (Mexico) (AB), para. 158, note 309 (“{P}anels established under {Article 21.5}
are bound to follow the legal interpretation contained in the original Panel and Appellate Body reports that were
adopted by the DSB.”).
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subject of that claim.”®®" Similarly, an adopted Appellate Body report “shall
be...unconditionally accepted by the parties to the dispute.”®*®

409. The original Panel “reject{ed} the European Communities’ view that Article 6.4 is the
exclusive basis for a finding of displacement or impedance under Article 6.3(b) of the SCM
Agreement.”®*® It found that the circumstances set out in Article 6.4 provide a way to establish
serious prejudice without a further assessment of whether the changes in the market share are the
effect of the subsidy.®®® It also found that Article 6.3(b) allows for a finding of serious prejudice
in other situations, by demonstrating that the observed displacement or impedance is the effect of
the subsidy.®*

410. The original Panel found that the United States did not rely on an Article 6.4 analysis to
establish its claims under Article 6.3(b); rather, the United States demonstrated that displacement
or impedance of its exports from third country markets existed and was the effect of the
subsidies in dispute.®® Thus, the original Panel analyzed the United States’ claims under Article
6.3(b) without regard to Article 6.4, and concluded that the United States successfully
established, inter alia, claims of displacement under Article 6.3(b) (and claims of lost sales under
Article 6.3(c)).°®® The EU concedes that it “did not pursue this matter on appeal.”®®*

411. The original Panel report, as modified by the Appellate Body report, was adopted by the
DSB on June 1, 2011.%% The DSB thus adopted findings by the Panel and the Appellate Body
that actionable EU subsidies caused displacement under Article 6.3(b) of the SCM Agreement,
establishing adverse effects in the form of serious prejudice without regard to whether or not the
U.S. like products were subsidized. The DSB adopted further findings by the Panel and the
Appellate Body that actionable EU subsidies caused lost sales under Article 6.3(c) of the SCM
Agreement, establishing adverse effects in the form of serious prejudice without regard to

87 EC - Bed Linen (21.5) (AB), para. 93 (emphasis original).
*% DSU, Art. 17.14.

859 EC - Large Civil Aircraft (Panel), para. 7.1770.

880 EC — Large Civil Aircraft (Panel), para. 7.1769.

%1 EC - Large Civil Aircraft (Panel), paras. 7.1768-7.1770. In addition, “{t}he European Union did not
appeal the Panel's analysis of causation in relation to the lost sales involving A340 sales to Iberia, South African
Airways, and Thai Airways International. Therefore, this aspect of the Panel's analysis st{ood}.” EC — Large Civil
Aircraft (AB), para. 1412, note 3067.

%2 EC - Large Civil Aircraft (Panel), para. 7.1768.

%3 EC — Large Civil Aircraft (Panel), para. 8.2.

864 EU FWS, para. 656.

865 Action by the Dispute Settlement Body, WT/DS316/16, 1 June 2011.
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whether or not the U.S. like products were subsidized. These findings are to be taken as a given
in an Article 21.5 proceeding.®®®

412. Given these adopted findings, the EU is precluded from arguing in this compliance
proceeding that the U.S. like products are themselves subsidized, and that such subsidization of
U.S. like products immunizes the EU from its obligation to withdraw subsidies already found to
be actionable or to remove the adverse effects of those subsidies.®®’

b. The EU relies on a mischaracterization of the Panel’s reasoning in
attempting to justify what amounts to an appeal of the Panel’s original
decision.

413. Instead of acknowledging the nature of the findings adopted by the DSB, the EU argues
that the reasons why it chose to “not pursue this matter on appeal” justify reopening the issue
now.®® The EU asserts that it chose not to appeal this issue because “the panel’s reasoning
rested in substantial part on the difficulty that a panel would have in determining that a like
product is not subsidized, and since, at the relevant time, there were still no final DSB findings in
DS353 US — Large Civil Aircraft.”®® According to the EU, the subsequent developments in
DS353 offer a cogent reason for this compliance Panel to consider this matter.®” This line of
argument mischaracterizes the original Panel’s reasoning.

414. The EU implies that the Panel rejected its non-subsidized like product argument because,
in the absence of a finding in DS353, it was simply too difficult to evaluate subsidization of the
U.S. like products. That was not the case. The original Panel found that the EU’s position has
“no basis in the text,”®"* and that the United States made the appropriate demonstrations under
Articles 6.3(b) without resort to Article 6.4, rendering subsidization of U.S. like products
irrelevant in this case.®"

415. The Panel’s observation about the difficulty of evaluating the complaining party’s
subsidies was not driven by the facts of this dispute. Rather, the original Panel observed that the
EU position would “as a practical matter,...enormously complicate the task of panels
considering claims under Article 6.3(b).”®"® As the original Panel pointed out, panels in all cases

866 See EC — Bed Linen (21.5) (AB), para. 93; DSU, Art. 17.14; US — Stainless Steel (Mexico) (AB), para.
158, note 309.

%7 See EC — Bed Linen (21.5) (AB), para. 93; DSU, Art. 17.14.
%8 EU FWS, para. 656.

%9 EU FWS, para. 656.

80 EU FWS, para. 657.

871 EC - Large Civil Aircraft (Panel), para. 7.1770.

672 See EC — Large Civil Aircraft (Panel), paras. 7.1768-7.1770.
87 EC - Large Civil Aircraft (Panel), para. 7.1770.
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involving Article 6.3(b) claims “would have to consider whether the Member challenging those
measures itself provides any subsidy with respect to the exported like product.”®* This
implication provided additional support for the original Panel’s view that the EU’s interpretation
would lead to an “absurd result.”® In other words, it is so implausible that the drafters of the
SCM Agreement intended the consequences that flow from the EU’s interpretation — including
that panels would have to consider subsidies to the complaining party’s like product in
evaluating all Article 6.3(b) claims — that the EU’s proposed interpretation must be wrong.

C. The EU erroneously criticizes the original Panel’s findings on a non-
subsidized like product rule and attempts to substitute a deeply flawed
interpretation.

416. The EU criticizes numerous aspects of the original Panel’s findings, and proposes in their
place the EU’s own preferred “harmonious” interpretation of Articles 5, 6.3, 6.4, and 6.5.
However, the EU’s criticisms are erroneous. Furthermore, the interpretation re-proposed by the
EU suffers from numerous flaws, many of which were discussed by the original Panel.

417. The original Panel found, inter alia, that its reading of Article 6.4 led it “to the
conclusion that if the circumstances set out in Article 6.4 are satisfied, a further assessment of
whether the changes in market share are “the effect of the subsidy” is not necessary.”®”® The EU
understands the original Panel to have found that Article 6.4 eliminates or diminishes a
complaining Member’s obligation to demonstrate causation.®”’

418. Based on this understanding, the EU undertakes a lengthy exercise to prove that Articles
6.3(b) and 6.4 cannot be distinguished with reference to causation. The EU first argues that the
causation obligation is rooted in the chapeau of Article 5, and is not reflected to any extent in
Articles 6.3 and 6.4.°"® The EU next argues that, even if the causation obligation is reflected in
Article 6.3, it must be equally reflected in Article 6.4.°”° The EU concludes that the causation
standard cannot be diminished as between Avrticles 6.3 and 6.4.°%°

419. As an initial matter, the EU is incorrect that causation is not reflected in Article 6.3(b).
Article 6.3(b) provides that serious prejudice in the sense of paragraph (c) of Article 5 may arise
where “the effect of the subsidy is to displace or impede the exports of a like product of another

87 EC - Large Civil Aircraft (Panel), para. 7.1770.
87> EC - Large Civil Aircraft (Panel), para. 7.1770.
876 EC — Large Civil Aircraft (Panel), para. 7.17609.
7 EU FWS, para. 658 & note 857.

678 See EU FWS, paras. 660-667.

87 See EU FWS, paras. 660, 668-673.

680 See EU FWS, paras. 660, 674-679. The EU couches this as a “third line of reasoning,” but it is actually
just a conclusion that the EU draws from the two alternative premises it previously discussed.

J



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 145

Member from a third country market.”®® Thus, Article 6.3(b) clearly reflects an element of
causation. The Appellate Body has adopted essentially the same view. %

420. Moreover, the “effect of the subsidy” language is not contained in Article 6.4 or in
Article 6.5, nor is any other language similarly alluding to causation. Therefore, the EU is
incorrect in stating that the causation obligation is necessarily reflected in Article 6.4 to the
extent that it is in Article 6.3(b). Thus, contrary to the EU’s arguments, Articles 6.3(b) and 6.4
can be distinguished with reference to causation.

421. Asthe EU notes, “{t}he original Panel also reasoned that the terms “shall include’
indicate that Article 6.4 is not exhaustive. So there may be other circumstances in which breach
of 6.3(b) may be demonstrated.”®® The EU responds that “those other circumstances need not
be ‘with a demonstration, or further demonstration, of causation’.”®®* The EU then lists three
sets of circumstances not included in Article 6.4 that it considers obvious examples.®® But the
EU’s argument seemingly suggests that there might be other circumstances besides those in
Article 6.4 that can satisfy Article 6.3(b) without a demonstration, or further demonstration, of
causation. That proposition is irrelevant, as it indicates nothing about circumstances where
causation was actually demonstrated, as is the case here.

422.  The EU also argues that the Appellate Body has found the phrase in Article 6.4, “over
an appropriately representative period sufficient to demonstrate clear trends in the development
of the market for the product concerned,” to apply to all claims under Article 6.3(b).®® The EU
concludes that, if this phrase is to be read into Article 6.3(b), then the non-subsidized like
product requirement must be read into Article 6.3(b) as well.®®’

423. However, the EU’s premise is incorrect; the Appellate Body has never found that claims
under Article 6.3(b) must in all cases be assessed in accordance with Article 6.4. The EU cites
two sources for its proposition, but neither of them supports the EU’s contention.

424.  First, the EU cites the Appellate Body report in this dispute.®®® There, the Appellate
Body reviewed the language in Article 6.4, as well as the view of this language espoused in US —

%81 Emphasis added.

%82 s — Upland Cotton (AB), para. 435 (“observ{ing} that Article 6.3(c) does not use the word ‘cause,””
but noting that, “the ordinary meaning of the noun “effect’ is “{s}omething...caused or produced; as a result, a
consequence’) (quoting Shorter Oxford English Dictionary, 5th ed., W.R. Trumble, A. Stevenson (eds.) (Oxford
University Press, 2002), Vol. 1, p. 793).

883 EU FWS, para. 682 (citing EC — Large Civil Aircraft (Panel), para. 7.1769).

884 EU FWS, para. 682.

885 EU FWS, para. 682.

886 EU FWS, para. 679.

%87 EU FWS, para. 679.

%88 EU FWS, para. 679, note 862 (citing EC — Large Civil Aircraft (AB), para. 1166).
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Upland Cotton.®® The Appellate Body then noted the importance of trends in the safeguards
context, citing Argentina — Footwear (EC).°® The Appellate Body concluded with regard to
both that “{s}imilarly, a panel assessing a claim of displacement would have to look at clearly
discernible trends during the reference period.”®" The Appellate Body went on to discuss the
need to balance greater accuracy from using larger data sets against the risk of making a
requirement so strict that a Member is precluded from timely challenging subsidies that cause
adverse effects.®® Thus, the Appellate Body discussed Article 6.4 of the SCM Agreement and
findings with regard to the Agreement on Safeguards as examples of how to analyze trends in
import volumes and market share. It treated them equally as context, not as criteria directly
applicable to Article 6.3(b).

425.  Second, the EU cites US — Upland Cotton.®® But in that dispute, the Appellate Body
was not even analyzing a claim under Article 6.3(b); it was assessing an Article 6.3(c) claim, to
which even the EU does not suggest Article 6.4 is applicable.®®* The Appellate Body treated
Article 6.4 as “relevant context for interpreting Article 6.3(c).”*® Along with contextual clues
from Article 6.2, the Appellate Body reasoned by analogy that, under Article 6.3(c), the effect of
a subsidy may continue beyond the year in which it was paid.®® Thus, the Appellate Body in no
way found that the criteria in Article 6.4 applied to claims under Article 6.3(c), much less all
claims under Article 6.3(b).

426. After these erroneous criticisms of the Panel’s interpretation, the EU proposes its own
“harmonious” interpretation of Articles 5, 6.3, and 6.4. It bears repeating that a compliance
proceeding is simply not the appropriate context for proposing any interpretation at odds with the
adopted findings. The United States argued before the original Panel and continues to believe
that “non-subsidized like product” referenced in Articles 6.4 and 6.5 is the like product that did
not receive the particular subsidy (or subsidies) at issue in the dispute, namely, the like product
of the complaining party. Therefore, Articles 6.4 and 6.5 do not include a call for any inquiry
into whether the complaining Member is subsidizing like products produced by its own
industry.®®” However, having not appealed the Panel’s ruling in this regard, the United States
does view this compliance proceeding as an appropriate forum for re-proposing its own

889 EC - Large Civil Aircraft (AB), para. 1166.

8% EC - Large Civil Aircraft (AB), para. 1166.

1 EC - Large Civil Aircraft (AB), para. 1166 (emphasis added).

892 EC - Large Civil Aircraft (AB), para. 1167.

8% EU FWS, para. 679 & note 862 (citing Appellate Body Report, US — Upland Cotton, para. 478).
8% Appellate Body Report, US — Upland Cotton, para. 476.

8% Appellate Body Report, US — Upland Cotton, para. 478 (emphasis added).
8% Appellate Body Report, US — Upland Cotton, paras. 476-478, 482.

897 See US Second Oral Statement, 25 July 2007, paras. 190-192; US Comments to Answers of EC to 2d
Panel Questions and on Answers of Third Parties to Panel Questions, 16 Nov. 2007, paras. 223-232.
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harmonious approach to interpretation. Nevertheless, if this compliance Panel is inclined to
allow the parties to re-argue the original Panel’s unappealed findings on this question, the United
States urges that its interpretation, which it hereby incorporates by reference, is far more
“harmonious” and consistent with the text of Articles 5, 6.3, 6.4, and 6.5 than the EU’s
interpretation.

427. Inany event, there is no question that the EU’s interpretation is incorrect. There is no
justification for why a non-subsidized like product requirement would only apply to certain
showings of serious prejudice under Article 6.3, but not others. Article 6.4 refers only to
displacement or impedance of exports for the purpose of Article 6.3(b), and Article 6.5 refers
only to price undercutting for the purpose of Article 6.3(c). There is no parallel provision
referring to displacement or impeding of exports for the purpose of Article 6.3(a), nor is there a
parallel provision referring to price suppression, price depression, or lost sales in Article 6.3(c).
Therefore, if Articles 6.4 and 6.5 contain non-subsidized like product “rules” as the EU argues,
the EU must explain why a non-subsidized like product rule applies to displacement or impeding
of exports to third country markets under Article 6.3(b), and price undercutting under Article
6.3(c), but not to displacement or impeding of exports to the subsidizing Member market under
Article 6.3(a), or price suppression, price depression, or lost sales under Article 6.3(c).

428. The EU attempts to justify this selective application by purportedly differentiating price
effects (one of the subjects of Article 6.3(c)), volume effects in the subsidizing Member market
(the subject of Article 6.3(a)), and volume effects in third country markets (the subject of Article
6.3(b)). According to the EU, a non-subsidized like product rule applies to price effects and
volume effects in third country markets, but not to volume effects in the subsidizing Member
market, based on a “same direction”/”different direction” distinction.

429. The EU’s “same direction”/ “different direction” distinction does not withstand

scrutiny. The EU argues that, “if both the product and the like product are subsidised, and the
subsidised like product is causing price effects, the subsidising like product will also be causing
those same price effects. In any event, both of the subsidies are necessarily pushing in the same
direction,”®® and the EU finds it impossible to discern causation in that situation. However, the
EU continues, a subsidy from the complaining member “will, if anything, tend to lead to an
underestimate of such volume effect. Each of the subsidies is pushing in different directions,
which in the EU’s view allows the discernment of effects caused by the subsidies. The EU
ignores that if the complaining Member can sell at lower prices due to its own subsidization of
the like product, the price effects of the subsidization by the responding Member will be less
pronounced (or similarly underestimated). Thus the EU’s distinction is illusory.

1699

430. Moreover, volume effects of each party’s subsidies in third country markets will push in
the “same direction.” Even so, under the EU theory, the non-subsidized like product rule would

8% EU FWS, para. 689 (emphasis original).
899 EU FWS, para. 691 (emphasis original).
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not apply. The EU tries to justify this self-contradiction on the basis that “because another
Member is implicated,” the appropriate perspective is that of the third country (or any other
Member).”® The EU reasons that, “{i}f the third country Member conducted a countervailing
duty investigation, both of the subsidizing Members would be part of the problem.””®*
According to the EU, it would be “fundamentally contradictory if a Member could at the same
time be countervailed by or found to have caused injury to a third country in its domestic market,
and, at the very same time, win an adverse effects case for injury caused to it in that very same
third country market.”’® It is not clear why this is “fundamentally contradictory,” nor is it clear
why a Member’s domestic countervailing duty law is at all relevant here.

431. Even putting these concerns aside, the EU provides no valid reason for considering only
the litigants’ perspectives when assessing volume effects in the subsidizing Member market, but
considering only the third country’s perspective (or any other Member’s perspective) when
assessing volume effects in third country markets. The EU fails to explain why other Members
are only “implicated” with respect to third country markets. The EU ignores that other Members
will often have an interest in exporting to the subsidizing Member market, either because they
currently do or because they would like to at some point in the future. And viewed from another
Member’s perspective, subsidization from the complaining Member and the responding Member
will push in the same direction in terms of volume effects in the subsidizing Member market, just
as they would in a third country market. Thus, the more one considers the EU same direction /
different direction theory the more the internal contradictions multiply.

432. By treating Articles 6.4 and 6.5 as subsets of Articles 6.3(b) and 6.3(c), the original
Panel’s interpretation avoids the problems outlined above and is a “harmonious” interpretation.
The interpretation offered by the EU is, in contrast, tortuous.

433. Furthermore, the EU’s proposed interpretation provides no mechanism for dealing with
the significance of subsidies to the products of responding and complaining Members.
Therefore, even if the complaining Member demonstrated that massive subsidies from the
responding Member caused enormous displacement or impedance in third country markets,
under the EU’s non-subsidized like product “rule,” the complaining Member could not establish
a clair;l%under Article 6.3(b) if its like product benefitted from a subsidy of just a single Swiss
franc.

434. In addition, the EU’s non-subsidized like product “rule” would incentivize behavior
antithetical to the object and purpose of the SCM Agreement. Suppose Member A established a
breach due to subsidies from Member B and began retaliating in an amount approved under

0 Ey FWS, para. 692.
1 EU FWS, para. 692.
02 EU FWS, para. 693.

703 See US Comments to Answers of EC to 2d Panel Questions and on Answers of Third Parties to Panel

Questions, 16 Nov. 2007, para. 225.
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Article 22.6 of the DSU. While exercising its rights to impose countermeasures, Member A
could simultaneously begin providing unlimited subsidies to its like product, and Member B
would have no recourse against Member A’s massive new subsidies, as any WTO action would
be precluded by the EU’s approach.

435. Furthermore, the EU’s interpretation is subject to the same criticisms that led the original
Panel to reject it. As the EU notes, the “original Panel was concerned that a panel might have to
examine whether the like product benefitted from ‘subsidies’ that are ‘not specific’.”’®* The EU
argues that this is not a concern because Article 1.2 states that a subsidy will be subject to the
provisions in Part I11 of the SCM Agreement, including Article 6.4, only if it is specific.”®
Therefore, according to the EU, a subsidy that is not specific is not subject to Article 6.4 and
does not therefore preclude any claim pursuant to Article 6.3(b)."®

436. The original Panel already rejected this reasoning, explaining that “there is nothing in the
term ‘non-subsidized like product’ which suggests a limitation.””®" Thus, the Panel noted,
accepting the EU’s interpretation “would leave open the possibility that a complaining Member
would be precluded from pursuing a claim under Article 6.3(b) (and 6.3(c)), because its like
product benefits from subsidies that do not fall within the definition of Article 1 of the SCM
Agreement.” "%

437. For these reasons, the original Panel correctly rejected the EU’s proposed interpretation.
The result should be the same in this compliance proceeding — if the EU’s non-subsidized like
product argument is addressed at all.”®

C. Conditions of Competition and Product Markets

438. In its first written submission, the EU largely does not dispute the conditions of LCA
industry competition found by the original Panel and cited by the United States.”® The EU does
take issue with subsidized product, like product, and product market definitions adopted by the

4 EU FWS, para. 684 (citing EC — Large Civil Aircraft (Panel), para. 7.1770).
5 EU FWS, para. 684.

6 EU FWS, para. 684.

7 EC - Large Civil Aircraft (Panel), para. 7.1770.

708 EC - Large Civil Aircraft (Panel), para. 7.1770.

7% The United States recalls its argument before the original Panel that “the term ‘non-subsidized like

product’ is to be understood as calling for the comparison of the market share of the product which benefits from the
subsidies in question (that is, the product of the subsidizing Member) with the market share of the like product
which does not benefit from that/those subsidy(ies).” See EC — Large Civil Aircraft (Panel), para. 7.1763. If the
Panel decides to revisit the interpretation of “non-subsidized like product” made by the original Panel and adopted
by the DSB, the United States submits that the correct interpretation is either that made by the original Panel, or the
position taken by the United States before the original Panel, and not what the EU proposes.

™0 Compare EU FWS, paras. 569-633, with US FWS, paras. 295-301.
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Appellate Body and used by the United States.”** For the first time, the EU now asserts the
existence of seven, wholly separate product markets, four of which are purportedly monopoly
markets with no competition. The EU’s new product market strategy is a transparent attempt to
minimize the magnitude of its noncompliance by rearranging the analytical framework in a
manner that prevents consideration of real competition between Airbus and Boeing.

439. The EU’s “seven product market” arguments must fail because:

* The EU has already conceded that LCA competition can be analyzed according to the
three product markets identified by the Appellate Body, and the EU has lost arguments
concerning the existence of comzpetition between particular LCA models, such as the
Airbus A380 and Boeing 747;"*

* The EU misapplies the relevant legal standard, mistaking the competitive harm inflicted
when one LCA model dominates another as the absence of competition, rather than an
indication of adverse effects; *?

* Both Airbus and Boeing frequently view industry competition on an “all LCA” basis and
according to the three product markets identified by the Appellate Body, but do not use
the seven product markets conceived by the EU; "** and

* Overwhelming evidence, particularly Airbus’s own statements and materials, shows that
significant competitive constraints exist among:

= all single-aisle LCA, where Airbus treats the re-engined A320neo as part of a
single “A320 family” and uses it to take sales from both the Boeing 737NG and
the re-engined 737 MAX; *®

= all twin-aisle LCA, where Airbus targets the A350 XWB against the Boeing 787
and 777, and compares the A330 against the 767, 787, and 777; "*°

= all very large LCA, where Airbus’s A380 has been found by the original Panel
and the Appellate Body to have taken sales from the Boeing 747, and continues to

do so.
The United States discusses these points below.
1 The EU’s product market arguments seeks to re-litigate settled issues and

are based on fundamentally flawed premises.

440. Before the Appellate Body in the underlying dispute, the EU favored the use of five
product markets, but it accepted that competition, including the existence of displacement, could
be analyzed by reference to three LCA product markets: single-aisle, twin-aisle, and very large

"1 Compare EU FWS, paras. 569-633, with US FWS, paras. 290-294, 302-3186.
"2 See Section VI.C.1 of this submission.
3 See Section VI.C.2 of this submission.
4 See Section VI.C.3 of this submission.
™5 See Section VI.C.4 of this submission.

16 See Section VI.C.5 of this submission.
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aircraft (“VLA™).”*" The Appellate Body agreed with one of the EU’s proposed approaches (the
EU had also proposed 5 product markets) — three product markets — so the EU cannot now
complain. Changes identified by the EU that have occurred since the underlying dispute do not
in any way alter the composition of the single-aisle, twin-aisle, or VLA product markets and the
EU should be precluded from re-litigating issues it lost (such as, that the A380 and 747 do not
compete) and from raising issues it could have raised (such as, that the A330, 767, and 777 face
no significant competition from other LCA).

441. The three-segment approach adopted by the Appellate Body and followed by the United
States in this proceeding, involves three product markets:"*®

Like Product

No.

Market of Competition

“Subsidized Product”

1

Single-aisle market

A318, A319, A319neo,
A320, A320neo, A321,
A321neo

737-600, 737-700,
737 MAX 7, 737-
800, 737 MAX 8,

737-900ER, 737
MAX 9

2 Twin-aisle market A330-200, A330-300,
A340-300,*° A340-500,

A340-600, A350 XWB-800,

767-300ER, 787-8,
787-9, 777-200ER,
777-200LR, 777-

A350 XWB-900, A350 300ER
XWB-1000
3 Very Large Aircraft market | A380 747-8

T US FWS, paras. 292-294, citing EC — Large Civil Aircraft (AB), para. 1176 (“The European Union notes
that the displacement could be assessed on the basis of either three or five product markets.”); EC — Large Civil
Aircraft , EU Appellant Submission, Annex Il, para. 3 (“The European Union further recalls that it refers to the
various LCA groups (or families) of models by a shorthand description: “single-aisle” LCA (with 100-200 seats),
“200-300 seat” and “300-400 seat” LCA (together referred to as “twin-aisle” LCA), “400-500 seat” LCA and “500+
seat” LCA (together referred to as Very Large Aircraft).”); EC — Large Civil Aircraft , EU Appellant Submission,
para. 375 (“Accordingly, for purposes of this appeal and as detailed in the following section, the European Union
considers market share developments on the basis of two sets of wide-body aircraft markets, one involving four
wide-body LCA markets and one involving two wide-body LCA markets.”).

"8 This dispute also involves freighter LCA. See EC — Large Civil Aircraft (Panel), para. 2.1 (“The parties
agree that the product at issue in this dispute is large civil aircraft, as distinguished from smaller (regional) aircraft
and military aircraft. Large civil aircraft ("LCA") can generally be described as large (weighing over 15,000
kilograms) "tube and wing" aircraft, with turbofan engines carried under low-set wings, designed for subsonic flight.
LCA are designed for transporting 100 or more passengers and/or a proportionate amount of cargo across a range of
distances serviced by airlines and air freight carriers.”). Airbus currently offers the A330-200F, which competes
against Boeing’s 767-300F, and to a lesser extent, the 777F. Boeing also offers the 747-8F, which has experienced
better sales than its passenger counterpart, the 747-8l, since the latter must compete against the A380 while the
development of an A380 freighter variant has been deferred indefinitely. See Declaration of Michael Bair: Products
and Competition in the LCA Industry (Aug. 16, 2012), paras. 13, 48 (Exhibit USA-339) (BCI).

™9 The A340 was in production for most of the period since the original reference period until Airbus
ceased production in November 2011.
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442.

Based on its most recent arguments, the EU now views the LCA industry as follows (with
purported monopoly segments shaded):

No. | Alleged Market of “Subsidized Product” | Like Product
Competition
Single-aisle market I | A318, A319, A320, 737-600, 737-700, 737-800
A321
1
Single-aisle market Il | A319neo, A320neo, 737TMAXT, 737TMAXS,
2 A321neo 737TMAX9
N/A | 767 non-market *none* Boeing 767
A330 monopoly A330-200, A330-300 *none*
3 market
A350/787 market A350 XWB-800, A350 | 787-8, 787-9
XWB-900, A350
4 XWB-1000
777 monopoly market | *none* 777-200ER, 777-200LR, 777-
300ER
5
6 | 747 monopoly market [ *none* 747-8
A380 monopoly A380 *none*
7 market

443.

The EU does not produce any evidence demonstrating that Airbus, Boeing, or their

customers, normally view LCA competition in this manner. At the same time, however, there is
overwhelming evidence that the manufacturers typically view competition at broader levels,
most notably according to an “all LCA” and the three-segment approach adopted by the
Appellate Body and followed by the United States. Nevertheless, the EU now insists that its
new, seven-fold approach is the only permissible approach. However, to accept the EU’s new
approach, the Panel would have to accept all of its implications, including that:

* in most product markets (i.e., four of seven), there is no competition between Airbus and
Boeing, with one manufacturer selling its LCA free from competitive constraints and
reaping monopoly profits;

* when one Airbus model marginalizes, or threatens to marginalize, a Boeing model that
performs similar missions, that is evidence that the two models exist in separate markets,
rather than evidence of serious prejudice;

* when a major all-Boeing customer like American Airlines chooses the A320neo over the
Boeing 737-800, and Boeing then responds with the 737-MAX, that is evidence that the
A320neo does not compete against the 737-800;
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* Boeing’s 767 has earned 168 customer and freighter orders since 2006, yet it does not
exist in any product market;

* Airbus’s A330 freighter and Boeing’s 767 freighter fulfill similar customer requirements
for mid-sized, twin-aisle freighters, yet the two do not exercise competitive constraints on
each other;

* Airbus is upgrading the A330 to enhance its competitiveness against the 787, despite the
fact that the A330 and 787 do not compete against each other;

* previously, when the A350 XWB was farther from its entry into service, it competed
against Boeing’s 767, 787, and 777, but the A350 XWB now competes only against the
787,

* when Airbus’s John Leahy speaks of the A350 XWB rendering the 777 “obsolete” he is
speaking of two aircraft that do not compete against each other;

* the 747 and A380 do not compete against each other, despite the original Panel’s findings
that the 747 lost sales to the A380 at Emirates, Qantas, and Singapore Airlines, and
despite the 747’s loss to the A380 at British Airways and at other accounts since the
period examined by the original Panel,

As these propositions are contrary to the evidence, the EU’s approach cannot be valid.
2. The EU misapplies the legal standard for defining product markets.

444. The EU misconstrues the product market criteria identified by the Appellate Body. The
Appellate Body has clarified that a “market” for purposes of Articles 6.3(a) and (b) should be
understood as “a set of products in a particular geographical area that are in actual or potential
competition with each other,” and requires “{a}n assessment of the competitive relationship
between products in the market” to “determine whether and to what extent one product may
displace another.” " The Appellate Body identified a number of factors to consider in
determining whether products are in the same market, including the standard “like product”
factors such as physical characteristics, end-uses, and consumer preferences, as well as demand-
side and supply-side substitutability. ** On the issue of substitutability, the Appellate Body
stated:

Demand-side substitutability — that is, when two products are considered
substitutable by consumers — is an indispensable, but not the only relevant,
criterion to consider when assessing whether two products are in a single market.
Rather, a consideration of substitutability on the supply-side may also be required.
For example, evidence on whether a supplier can switch its production at limited
or prohibitive cost from one product to another in a short period of time may also
inform the question of whether two products are in a single market. %

20 EC - Large Civil Aircraft (AB), para. 1119.
21 EC — Large Civil Aircraft (AB), paras. 1120-1121.
722 EC — Large Civil Aircraft (AB), para. 1121.
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445. In identifying the product market factors, the Appellate Body observed that “it may also
be relevant to consider whether customers demand a range of products or whether they are
interested in only a particular product type. In the former case, when customers procure a range
of products to satisfy their needs, this may give an indication that all such products could be
competing in the same market.” "3

446. The EU rightly identifies “competitive constraints” as central to the Appellate Body’s
approach to defining product markets, ®* but it fails to mention the ample evidence of the
competitive constraints that contradict its seven-market view of the LCA industry. Here, the
United States recalls relevant, unappealed findings by the original Panel on the conditions of
competition in the LCA industry:

Customers choose among the various LCA models available those they deem
most suitable for their needs at the time of ordering. In making their purchase
decisions, customers will consider such matters as the route structure to be served
by the aircraft, the structure of the existing fleet, and operating costs, with a view
to minimizing costs and maximizing revenues. Some airlines purchase a mix of
LCA models to serve a variety of needs, while others may limit themselves to one
LCA model because of the efficiencies generated by the operation of a single
aircraft type.’®

When choosing aircraft, airlines evaluate the economics of the competing aircraft
from both Airbus and Boeing, and the impact those factors will have on the
revenues that the aircraft can be expected to generate over its economic life of
approximately 30 years. In doing so, customers quantify and weigh numerous
factors, including price, net of concessions such as cash discounts, scheduled pre-
delivery payments, provisions for price escalation, and guarantees related to
performance, maintenance, or residual value; financing, including consideration
of elements such as direct financing support by the manufacturer; date of delivery;
engine manufacturers; the make-up of existing LCA in the purchaser's fleet and
cost of change and cost of diversifying, and direct operating costs, such as fuel
efficiency.’?®

447. Thus, demand-side substitutability and the competitive constraints that exist between
various LCA derive in large part from (a) the wide variety of customer preferences based on

2 EC - Large Civil Aircraft (AB), para. 1120 (emphasis added).
24 EU FWS, para. 580.

2 EC - Large Civil Aircraft (Panel), para. 7.1720; see also EC — Large Civil Aircraft (AB), para. 1142
(discussing the findings set forth in EC — Large Civil Aircraft (Panel), para. 7.1720) (“Thus, while certain customers
may purchase only certain LCA models — such as single-aisle LCA — to meet their needs, others base their purchase
decisions on the manufacturer's ability to offer a full range of LCA comprising various models to serve a variety of
needs.”).

726 EC — Large Civil Aircraft (Panel), para. 7.1725.
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different circumstances (e.g., business model, route network, existing fleet, etc.), and (b) the
tendency of customers to monetize differences in attributes between various LCA. These
findings are echoed in the attached declaration of Michael Bair, Senior Vice President of
Marketing for Boeing Commercial Airplanes (“BCA”)"*" As Mr. Bair observes, often there will
be no single LCA model that perfectly fits a customer’s requirements.’?® Rather than build one
LCA model to meet the particular requirements of one customer for a particular route or group of
routes, Airbus and Boeing offer full product lines to meet aggregate LCA demand.”® A
manufacturer’s ability to raise prices for a given LCA may be, and often is, constrained by the
existence of other LCA that can perform the same types of missions.”° The features and prices
of those other aircraft can offset the advantages of the “best fit” LCA.”*!

448. An analysis of competitive constraints must also consider the likely effects that the
absence of one LCA model would have on prices and sales of other models.”®* This is
particularly relevant here, where the effect of LA/MSF has been to cause new models to enter the
market. If an older Boeing model were placed in a market separate from the newer Airbus model
that marginalized it, the effects of LA/MSF would be masked despite the fact that the subsidies
had the desired effect on competition.

449. Whereas these competitive constraints are reflected in the three product markets
referenced by the United States, they are ignored by the EU’s arguments for seven product
markets. The United States addresses this and other EU errors below, in the context of the LCA
industry overall as well as the three product markets it has identified.

3. Airbus and Boeing frequently assess competition on an “all LCA” basis or a
three-segment basis, but not according to the EU’s seven-market approach.

450. The Panel need not, and should not, accept the EU’s distorted view of competition, which
asserts that most LCA markets are monopolies featuring no competition between Airbus and
Boeing. The three product markets used by the Appellate Body are grounded in commercial
reality, while the EU’s seven-market approach is not.

The EU ignores the patterns of competition in the LCA industry, whereby Airbus
and Boeing compete to satisfy highly variable market demand with full product
lines and frequently assess the state of competition on that basis. As Boeing’s
Michael Bair explains:

2T Declaration of Michael Bair: Products and Competition in the LCA Industry (August 16, 2012) (Exhibit
USA-339) (BCI) (“Bair Declaration”).

728 Bair Declaration at para. 16 (Exhibit USA-339) (BCI).
2% Bair Declaration at para. 16 (Exhibit USA-339) (BCI).
%0 Bair Declaration at para. 17 (Exhibit USA-339) (BCI).
73! Bair Declaration at para. 17 (Exhibit USA-339) (BCI).
732 Bair Declaration at para. 18 (Exhibit USA-339) (BCI).
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Given the importance of the overall product lines to both the customers and the producers, both
Boeing and Airbus frequently use a single-market, or “all LCA,” view to help analyze
competition in the industry (e.g., by comparing orders, deliveries, and market share), and to plan
future product development.’®®

451. Mr. Bair’s observation is illustrated in Airbus’s January 2012 commercial review
presentation, which assessed Airbus’s competitive position vis-a-vis Boeing using several
measurements based on a single, “all LCA” market.”*

452. Dividing the broader LCA market into segments, or sub-markets, can be, as Mr. Bair
explains, “a tricky exercise because customer demand for, and use of, LCA is highly
variable,”"® reflected in “the use of different-sized LCA on the same routes, and the use of the
same LCA in very different configurations.” "*® Nevertheless, Airbus and Boeing do indeed
subdivide the overall LCA market into segments, or markets. In doing so, they commonly use
the three-market segmentation found by the Appellate Body: single-aisle LCA, twin-aisle LCA,
and very large LCA (or VLA). For instance, Airbus in a January 2012 presentation referred to
its latest Global Market Forecast, which projected future demand according to three categories:
single-aisle; twin-aisle; and VLA: ™

733 Bair Declaration at para. 13 (Exhibit USA-339) (BCI).

4 EADS Airbus, New Year Press Conference 2012 — Commercial review, slide 7 (Jan. 17, 2012) (Exhibit
USA-12); EADS Airbus, New Year Press Conference 2012 — Commercial review, slide 8 (Jan. 17, 2012) (Exhibit
USA-436); EADS Airbus, New Year Press Conference 2012 — Commercial review, slide 18 (Jan. 17, 2012) (Exhibit
USA-12).

"% Bair Declaration at para. 16 (Exhibit USA-339) (BCI).

"% Bair Declaration at para. 16 (Exhibit USA-339) (BCI). Among the examples of varied LCA uses cited
by Mr. Bair are the following:

1. “On the Beijing-Tokyo route, airlines use the following models: A310 (Pakistan International Airlines),
A319 (Air China), A320 (All Nippon, Air China), A321 (Air China), 737-800 (Air China, JAL), 747SP (Iran Air),
767 (All Nippon, Delta, JAL), 777 (All Nippon, Air China, JAL), 787 (JAL, All Nippon).”

2. “Emirates Airlines uses the 777-300ER in five different configurations, from 354 to 442
passengers. It uses the A380 in two configurations, 489 and 517 passengers. It uses both the
777-300ER and A380 on routes between Dubai and Beijing, Hong Kong, London, New York,
Paris, and Rome. On its Dubai-Frankfurt route, Emirates Airlines operates the A330-200, A340-
500, 777-200ER, and 777-300ER.”

T EADS presentation, New Year Press Conference 2012 — John Leahy, Chief Operating Officer —
Customers - Commercial Review (Jan. 16, 2012) at slide 27 (Exhibit USA-335).
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Airbus GMF demand forecast

20-year new deliveries of passenger and freight aircraft

19,170 single-aisle aircraft

6,910 twin-aisle aircraft

1,780 very large aircraft

~27,900 new aircraft

Market value of $3.5 trillion

453.  This three-segment view of the LCA market is not an anomaly and is wholly consistent

with Airbus’s view of “market segmentation,” whereby it claims to have an “approach adapted to

each market”: "8

738 Airbus presentation, Airbus Innovation Days — Presentation by lan Dawkins (May 11, 2010) (Exhibit
USA-336).
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Market segmentation
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@ %~ Anapproach adapted to each market s
¢ Airbus Innovation Days - 11 May 2010 - Ian Dawking Page6 AIRBUS

In the slide above, Airbus identifies one single-aisle market including the A320, one twin-aisle
market including both the A330 and A350 XWB, and one VLA market including the A380.
454. Boeing does the same. As Mr. Bair explains, “Boeing uses this three-segment approach
in preparing its annual Current Market Outlook, which projects LCA demand twenty years into
the future.” "*® This is illustrated in a presentation from July 2012:

739 Bair Declaration at para. 13 (Exhibit USA-339) (BCI).
740 Boeing presentation, Current Market Outlook by Randy Tinseth (July 2012) (Exhibit USA-337).
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Substantial, balanced backlog validates Boeing’s
product strategy

Backlog ($B)
300 - 296

308

2008 2009 2010 2011 1Q2012

455.  Mr. Bair also observes that “Boeing does not use a seven-segment — or seven-‘market’ —
view of LCA products in the normal course of business, and based on my familiarity with
Airbus’ ma7r41§eting materials and annual Global Market Forecasts, Airbus does not appear to do
so either.”

456. It is not just marketing materials and related evidence that contradict the EU’s seven
product markets segmentation. Product development strategies at both companies also belie the
EU’s theories about competition.”** The core U.S. complaint underlying the original dispute,
accepted by the original Panel and affirmed by the Appellate Body, and continuing into this
compliance dispute is that LA/MSF has enabled Airbus to bring to market a full family of LCA
at a pace and in a manner that would have been impossible otherwise. Because of LA/MSF,
Airbus can continue to update and expand its LCA product line to Boeing’s detriment, forcing
Boeing to respond as best it can to mitigate losses. For example, Boeing’s 787 was developed in
large part because its 767 had been marginalized by Airbus’s A330.7** Similarly, Boeing
invested several billion dollars to update the 747 into the 747-8 because of the A380.”* More
recently, [***] Airbus introduced a more fuel-efficient A320 in A320neo, forcing Boeing to

" Bair Declaration at para. 15 (Exhibit USA-339) (BCI).

2 see EU FWS, paras. 603 (“Boeing’s inability to compete with the 737NG against the A320neo. . .”), 616
(“Over time, the availability of the A350XWB and the performance advantages that the A350XWB has over the 777
will mean that, in the future, airlines will not consider the 777.”), 618 (“As for the 767, given its much older
technology — which carries a significant performance penalty at today’s fuel prices — airlines do not generally
consider it economical to purchase the aircraft . . .”); 632 (“the A380 and the 747-8 do not compete in a single
market for ‘very large aircraft.””).

743 Bair Declaration at para. 38 (Exhibit USA-339) (BCI).
744 Bair Declaration at paras. 46-47 (Exhibit USA-339) (BCI).
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respond with the 737MAX.”*  And Boeing is now considering an update to the 777 to stave off
competitive pressure from the A350 XWB."*® These are not indicia of many separate product
markets, as the EU would have it; these are the quintessence of serious prejudice caused by
LA/MSF to Airbus. As the original Panel found:

In our view, that Boeing chooses to meet subsidized competition from Airbus to
the best of its ability cannot be considered to eliminate the adverse effects caused
by the subsidies in dispute. To conclude otherwise would in our view eviscerate
the SCM Agreement's remedies for subsidies that cause adverse effects, as it
would imply that a Member must not seek to respond to or mitigate adverse
effects caused by subsidies for fear of being unable to demonstrate their existence
in a dispute. We cannot believe that such an outcome is warranted. ™’

457.  With these broader considerations in mind, the United States turns to the errors in the
EU’s attempt to fragment the three LCA product markets identified by the Appellate Body.

4. Single-aisle product market

458.  All Airbus and Boeing single-aisle LCA compete in the same product market. The EU
admits that the Airbus and Boeing single-aisle LCA with currently-in service engines (i.e., the
A320ceo, or “current engine option,” and 737NG series LCA, respectively) compete in the same
product market, yet it contends that single-aisle LCA equipped with new engines (i.e., the
A320neo and 737MAX, respectively) are in a completely separate market. The EU’s view is
contradicted by the evidence of the product characteristics of single-aisle LCA, as well as the
uses, customer preferences, and substitutability of single-aisle LCA.

459.  First, the United States and the European Union agree that single-aisle product
distinctions should not be made between different single-aisle variants on the basis of size or
typical seating capacity. That is because the manufacturers and customers consider single-aisle
of different sizes to constitute an integrated product group, whereby, on the demand side,
customers seek flexibility to mix (or substitute) different-sized LCA and, on the supply side, the
manufacturers offer a mix of sizes and the ability to “change types” after order, since all single-
aisle LCA are produced on the same production lines and production among the different types
can be shifted with relative ease. This is reflected in Airbus’s promotion of its largest single-
aisle model, the A321, which saw production increase after customers converted orders for the
smaller A319 and A320.”*

> Bair Declaration at para. 25 (Exhibit USA-339) (BCI).
8 Dominic Gates, Boeing: 777X by end of decade, Seattle Times (Aug. 24, 2012) (Exhibit USA-453).
™7 EC - Large Civil Aircraft (Panel), para. 7.1992.

748 EADS/Airbus presentation, Global Investor Forum — Commercial Update - John Leahy (Nov. 15-16,
2010) at slide 29 (Exhibit USA-352).
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460. The existence of one single-aisle product market has not been altered by the recent
marketing of A320s and 737s with new, improved engines. As confirmed by Airbus’s own
terminology, “neo” stands for “new engine option.” In selecting an A320neo a customer opts for
an A320 with new engines. Indeed, Airbus itself stresses that the A320neo is “a minimum

change aircraft” with “maximum commonality with A320ceo” and “same Type Certification and

Type Rating”: ™

A320neo is a minimum change aircraft

Wing structure, fuselage . sharklets
and cabin adaptations to |
accommodate new engine

Adapted systems
for the new engine

Center wing box reinforcement

New pylon New propulsion system

(Engine & Nacelle)

Minimum change, maximum commonality with A320ceo
= same Type Certification and Type Rating

2

EAMER AR ) o e ek ] s

461.  Airbus also emphasizes the physical similarities between the A320neo and A320ceo: *°

™9 Airbus presentation, Programme Update Williams Innovation Days (May 2012) (Exhibit USA-342).
0 Aiirbus presentation slide, A320neo v. current A320 (Jan. 2012) (Exhibit USA-480).
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462. The A320neo and A320ceo are so similar because, as described by Airbus personnel, the
A320neo has been designed to change “only what is necessary to integrate the new engines,”
such that the A320neo has 95 percent spare parts commonality with the A320ceo:

Commonality is one of the key drivers of the A320neo development. The
A320neo series, where neo stands for ‘new engine option’, has a target of over
95% spare parts commonality with the existing models, enabling the new aircraft
to fit seamlessly into existing A320 Family fleets and customers’ operations.

The A320neo series is a programme which uses innovative new engine and aero-
structural technologies to provide a significant improvement in performance for
the A319, A320 and A321 aircraft. Whilst striving to deliver this benefit to the
operators, Airbus is also keen on minimizing the changes to a proven product.
Changing only what is necessary to integrate the new engines, keeping the rest of
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the aircraft in harmony with the operators’ existing economic and logistical
models, can ensure the future operators a simpler, lower cost service entry. ™

463. Because of its efforts to minimize changes, Airbus can offer customers “a high level of
commonality” between the A320neo and A320ceo, including just two hours of self-study for
pilot familiarization training: "2

A320/A320neo: a high level of commonality

A320 EEEJP A320neo

Airframe Spares Commonality >95%
Tooling and GSE 91%
Maintenance difference Training 5 days

2 hour computer based

Pilot Familiarization Training training (self-study)

Seamless operation of both current and future A320s

464.  Accordingly, Airbus treats the A320ceo and A320neo as part of the same “A320

Family”: ">

! Andrew Mason, Project Manager New Programmes IP Airbus Material, Logistics and Suppliers, and
Graham Jackson, A320neo Operability Technical Integrator Airbus Engineering, Ensuring A320neo series
commonality with the existing A320 Family, Airbus Flight Airworthiness Support Technology No. 49 (Jan. 2012) at
2 (Exhibit USA-344).

752 Airbus presentation slide, A320/A320neo: a high level of commonality (Exhibit USA-479).
753 EADS/Airbus presentation, Commercial review - John Leahy (Jan. 2012) at slide 13 (Exhibit USA-343).
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2011 Airbus orders, deliveries and backlog

Orders Deliveries Backlog
A320 Family 1,470 421 3,345
Current Engine Option 244 421 2,089
New Engine Option 1,226 1,256
A330 99 87 351
A350 10 555
A380 29 26 186
Total 1,608 534 4,437

EADS G ARBUS

465.  Airbus also compares the A320neo and A320ceo together against Boeing’s 737-800 in
the same “market,” rather than treating the two as existing in separate markets: ">

54 Airbus presentation slide, The A320 is the market leader (Exhibit USA-478).
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The A320 is the market leader

737-800W
Seat count 162*
Fuel Burn per Trip REF.
Fuel Burn per Seat REF.
COC per Trip REF.
COC per Seat REF.
Range 3010 nm

“Boeing claim No Sharklets

A320neo is more efficient, flies farther

800 nm sector, Fuel $2 USG
COC is Fuel + Maintenance Cost + Landing Fees + Crew Cost
Airbus models with Space-Flex option

466. Airbus’s launch of the A320neo and Boeing’s launch of the 737 MAX did not create a
second, separate single-aisle market.”> While the A320neo and the 737 MAX offer somewhat
greater range than earlier models, such increased range is not a primary concern for most
customers. As Boeing’s expert explains, the customer generally seeks to capture benefits of
greater fuel efficiency on routes already flown by in-service A320s and 737s rather than trade
that efficiency for greater range.”® This is one more indication that significant competitive
relationships exist between the A320neo and 737 MAX, on the one hand, and in-service A320s
and 737s, on the other. Of central importance to the customer in this context and the key
difference between the two is an operating; cost difference driven by the improved fuel efficiency
of the new engines on the neo and MAX.”™" At the same time, neither company can increase
prices for their respective newer models by the net present value of their enhanced fuel
efficiency, as price changes would neutralize any operating cost advantage over earlier models

" Bair Declaration at paras. 26-29 (Exhibit USA-339) (BClI).
7% Bair Declaration at para. 26 (Exhibit USA-339) (BCI).
57 Bair Declaration at para. 27 (Exhibit USA-339) (BCI).



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 166

thereby leaving customers with little incentive to adopt the newer models.”® As Boeing’s
expert explains, pricing for the A320neo and 737 MAX is generally constrained by the market
presence of earlier models, as the value of the latter’s fuel burn disadvantages tend to diminish
on a dollar-for-dollar basis as neo and MAX prices increase.” It is therefore unsurprising that
the Airbus “has sought to increase the A320neo price by approximately $7-8 million over the
baseline A320, which is estimated to be one-half of the net present value of the lifetime fuel burn
improvement.”"®°

467. Market developments demonstrate this competition. Even if Airbus and Boeing had not
launched these new models, customers would still have chosen new single-aisle LCA to replace
less efficient, earlier generation single-aisle aircraft such as the MD-80 and 737-300. "®* Yet,
because Airbus went ahead with its strategy to provide a new engine option for its A320, some of
this demand was satisfied by the A320neo instead of the 737NG. This scenario played out with
the 2011 American Airlines campaign where Boeing lost its position as the sole supplier because
the A320neo was available.”®

468. Insum, there is a clear and significant competitive relationship among all current Boeing
and Airbus single-aisle LCA, i.e., the 737NG, 737 MAX, A320ceo, and A320neo. These aircraft
are highly substitutable and the absence from the market of one model would lead to sales of
other models to fill any supply gap.” Al current Boeing and Airbus single-aisle LCA compete
in the same market, and the EU is incorrect in asserting that the Boeing’s 737NG LCA could not
have lost sales to, or be threatened with displacement or impedance by, the A320neo.

469. The single-aisle product market does not include significant competition from new
entrants, and the EU agrees.”® Recently, Bombardier, COMAC, Mitsubishi Aircraft
Corporation, Sukhoi, and United Aircraft Corporation have begun marketing new passenger
aircraft with capacity around or above the 100-seat threshold typically used to delineate LCA
from regional passenger jets.”®> While the majority of Boeing and Airbus single-aisle sales
comprise models with seating capacity typically around 150 seats or higher, most of the new
entrant’s aircraft offerings are positioned at the low end of the single-aisle market segment,
roughly around 100 to 130 seats.”® Moreover, these offerings do not yet have broad market

758 Bair Declaration at para. 27 (Exhibit USA-339) (BCI).
" Bair Declaration at para. 27 (Exhibit USA-339) (BCI).

780 john Ostrower, EADS CFO confirms A320neo pricing premium, Flightglobal (Aug. 11, 2011) (Exhibit
USA-346).

"®! Bair Declaration at para. 28 (Exhibit USA-339) (BCI).
782 Bair Declaration at para. 28 (Exhibit USA-339) (BCI).
763 Bair Declaration at para. 29 (Exhibit USA-339) (BCI).
4 EU FWS, para. 599 note 753.

765 Bair Declaration at para. 30 (Exhibit USA-339) (BCI).
766 Bair Declaration at para. 30 (Exhibit USA-339) (BCI).
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acceptance because of the customer perception of significant and often prohibitive risks in
ordering aircraft from new entrants.’®’

5. Twin-aisle product market

470. The United States uses in its analysis the twin-aisle product market as defined by the
Appellate Body. The EU argues that this compliance Panel should ignore the Appellate Body’s
findings in this regard because, according to the EU, only the A350 XWB and 787 compete in
the same market, leaving the A330, 767, and 777 in their own monopoly markets.”®® The EU’s
position stands in stark contrast not only to the Appellate Body’s findings, but to the position the
EU itself endorsed before the Appellate Body — namely that competition could properly be
assessed by reference to one twin aisle market.”®® The EU has identified no developments to
justify departure from the product market framework upon which the findings adopted by the
DSB are based.

471. The EU’s position is also contradicted by the evidence concerning the twin-aisle market.
All Boeing and Airbus twin-aisle aircraft share similar characteristics and uses, even though
there is a wider variation when compared to the single-aisle market.””® While twin-aisle seating
capacity varies, ranging from approximately 210 to 370 seats in standard configurations, it is
difficult to draw clear dividing lines given the significant degree of overlap in the seating
capacities of Boeing and Airbus model families.”” lllustrative is that the A330-300, A350
XWB-800, 787-9, and 777-200ER all fall within a fairly narrow capacity range between
approximately 280 and 300 seats.””* While maximum range also varies, the key point is the high
degree of overlap in terms of the routes that are served by all twin-aisle LCA.”"

472.  Airlines determine which twin-aisle aircraft to operate on a given route based in part on
how that route fits within its overall network and business model.”* For example, because it can
fill seats, an airline may nonetheless use a longer-range twin-aisle model for a relatively short
flight route. An airline may also want to operate at higher frequencies that better fit its network

767 Bair Declaration at para. 30 (Exhibit USA-339) (BCI).
768 EU FWS, paras. 607-619.

789 Moreover, before the original Panel, EU’s expert Rod Muddle adopted a position at odds with the EU’s
current arguments, opining that (a) Boeing’s 787 competes against Airbus’s A330-200, A330-300, and A350XWB-
800, and (b) Boeing’s 777 competes against Airbus’s A340 variants and the A350XWB-900 and A350XWB-1000.
Rod Muddle, The Dynamics of the Large Civil Aircraft Industry (Feb. 1, 2007) (Exhibit USA-347).

" Bair Declaration at para. 34 (Exhibit USA-339) (BCI).
™ Bair Declaration at para. 34 (Exhibit USA-339) (BCI).
"2 Bair Declaration at para. 34 (Exhibit USA-339) (BCI).
" Bair Declaration at para. 34 (Exhibit USA-339) (BCI).
774 Bair Declaration at para. 35 (Exhibit USA-339) (BCI).
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and thus choose smaller twin-aisles over larger twin-aisles that could also profitably serve the
same routes.””

473. Several factors apart from capacity and range influence an airline’s selection of a
particular twin-aisle aircraft.”’® For example, operating and maintenance costs and commonality
benefits, including those accruing between model families figure prominently.””” The high
degree of overlap in the use of all twin-aisle aircraft means that the value of various model
attributes can be reduced or eliminated by pricing concessions from the competing producer.’”

474.  The entry of new models and derivatives of twin-aisle LCA best illustrates the
competitive relationships. In 1987 Boeing’s 767 was the market’s preferred choice for twin-aisle
aircraft smaller than the 747. At that time the 767-300 had recently entered service and the 767-
300ER was poised to do s0.””® That year Airbus launched the joint A330/A340 program. That
program aimed to achieve economies by using the same production line, fuselage cross-section,
and wing components on the two-engine A330-300 and the four-engine A340-200 and A340-
300. " However, the combined approach ultimately compromised the design and performance
of each program.” In 1995 Airbus introduced the A330-200, a “shrink” of the A330-300. %
Over time the A330 depressed 767 sales and pricing, in part by Airbus’s use of low pricing to
compensate for the A330’s operating economics.

475. Boeing introduced a larger 767, the 767-400ER, which entered into service in 2000.
Nevertheless, the 767 could not win back the market share lost to the A330. Airbus continued to
market the A330 in part by comparing it to the 767, as well as the 777:7%

775 Bair Declaration at para.
776 Bair Declaration at para.
" Bair Declaration at para.
"8 Bair Declaration at para.
" Bair Declaration at para.
"8 Bair Declaration at para.
'8! Bair Declaration at para.
"82 Bair Declaration at para.

783 Bair Declaration at para.

35 (Exhibit USA-339) (BCI).
36 (Exhibit USA-339) (BCI).
36 (Exhibit USA-339) (BCI).
36 (Exhibit USA-339) (BCI).
37 (Exhibit USA-339) (BCI).
37 (Exhibit USA-339) (BCI).
37 (Exhibit USA-339) (BCI).
37 (Exhibit USA-339) (BCI).

37 (Exhibit USA-339) (BCI) (see chart depicting.
"84 EADS presentation, Market Update by COO John Leahy (June 20, 2007) p. 8 (Exhibit USA-348).
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A330 vs. 767 and 777-200/ER/LR backlog

. Freighter
.-I Passenger

A330 777-200/ERILR

The A330 Is the clear leader of its generation and
the right choice for investors

Data fo 19 June 2007.

476. The market entry of Boeing’s 787 did not end sales of older twin-aisle aircraft. The 767
recorded 49 767-300ER and 119 767F freighter orders since January 2007. Airbus’s A330,
however, sold in much higher volumes, achieving record order levels, including through the
2007 introduction of the A330-200F that limited sales of the 767F freighter.”® Sales of the 767
would be much higher if the A330 were not in the market. That 767 sales are not higher is
evidence of the A330’s competitive impact, not lack of competition between the two aircraft.’®®

477. Boeing’s 787 and 777 are also targets of the A330. Mr. Bair explains that the 787-8 and
A330-200 have similar capacities, as do the 787-9 and A330-300, but the 787 is a more
technologically advanced aircraft that offers superior operating economics and maintenance
costs.” Yet, these differences do not alter the fact that the A330 and 787 compete. Boeing and
Airbus each expect that in coming years the A330 will continue to compete against the 787.%
The A330 offers customers a substitute for the 787 and it thus constrains Boeing’s ability to
increase 787 prices. Airbus itself touts how the A330 can counteract the 787’s operational and
maintenance advantages: '®°

"8 Bair Declaration at para. 38 (Exhibit USA-339) (BCI).
"8 Bair Declaration at para. 38 (Exhibit USA-339) (BCI).
87 Bair Declaration at para. 39 (Exhibit USA-339) (BCI).
788 Bair Declaration at para. 39 (Exhibit USA-339) (BCI).
"8 EADS presentation, Market Update by COO John Leahy (June 20, 2007) p. 8 (Exhibit USA-348).
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A330 — super efficient twin

A330-200 @ 247 seats, 787-8 @ 223 seats
Fuel Price: 52 per USg

A330 additional cargo capacity: 50% load factor and yield of 30 cents per 229 000
RTK (based on IATA data)

A330 addifionsl passenger capacity: 50% load factor and yield of 8 cents per
RPK (based on IATA data)
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A330 $204 000 COC disadvantage e

advantage per month

— N 27000
e

Delts in USD _ Fuel __ Maintenance
per month Cargo Passengers
30 000

But $256 000 more revenue
per month

174 000

787 tuel & maintenance cost advantage is more than
offset by the A330s additional revenue @

AlRBUS

478. The 777 is subject to similar constraints as the A330-300 offers customers a viable
substitute for the 777-200ER.”*® In the view of Airbus, the A330 is a replacement for Boeing’s
777-200ER and its own A340, evidenced by John Leahy’s statement: “It is the perfect
replacement for the 777-200ER and the A340-300, and there are a lot of 777s and 340s to be
replaced.”” Singapore Airlines has already leased A330s to replace its Boeing 777-200 and
777-200ERs.”*? The fluid nature of the competition in the twin-aisle product market may best
illustrated by the example of Malaysia Airlines:

Malaysia Airlines (MAS) is the frontrunner in becoming one of the launch
customers for the 240-tonne A330 aircraft, which intends to decommission its
777-200ER within 3 years and its 9 remaining 747-400s by November this year,
Bloomberg reported. “We’ll be looking at Airbus’ announcement to see if it can
do the job of the 777s. We’d love to have new models like the 787 or the A350,
and maybe one day we will, but right now we need to simplify the fleet and
operate four types of plane instead of maybe six or seven,” Malaysia Airlines
chief executive Ahmad Jauhari Yahya said. '

479. Thus, the A330 competes against three Boeing model families, reflecting the broad scope
of competition in the twin-aisle market.

70 Baijr Declaration at para. 39 (Exhibit USA-339) (BCI).

1 Aspire Aviation, Airbus is right on A330 improvement strategy (July 12, 2012) (Exhibit USA-349).
792 Aspire Aviation, Airbus is right on A330 improvement strategy (July 12, 2012) (Exhibit USA-349).
793 Aspire Aviation, Airbus is right on A330 improvement strategy (July 12, 2012) (Exhibit USA-349).
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480. The A340 and Airbus’s newest twin-aisle, the A350 XWB also fall within the scope of
the twin aisle market. Competition between the A340 and 777 dates to the early 1990s.”** The
four-engine A340 was disadvantaged because the two-engine 777, particularly the 777-200ER,
could perform many of the same missions at lower cost.”” The A340 also suffered from the
compromised design that it shared with the A330.7% In 1997 Airbus launched the A340-500 and
A340-600 enhanced derivatives in an attempt to remedy these deficiencies. Boeing responded in
2000 with the launch of the enhanced 777-200LR and 777-300ER."®" During the early 2000s,
the A340-500/600s sold as well or better than the new 777s. Increasing fuel prices starting in
2004, however, widened the A340’s fuel burn disadvantage and as a result pricing and sales of
777°s rose.”®

481. In 2006 Airbus redesigned the A350, now known as the A350 XWB, to better compete
against both the 787 and the 777. The focus on the A350 XWB marked Airbus’s response to the
problems with the A340 program and to the market success of Boeing’s 787. Airbus has been
quite explicit in targeting both the 787 and 777 with its A350 XWB: "

|
|

A new long-range family

Boeing

ﬁ E A350-1000 =
2350 L
@ S amsasiaiins

S e
3 A350-800
8 —

%

E . A350-800 a7

| - b - =S s

One New Family of technically Two aircraft types
superior aircraft a generation apart

A step ahead of the 787, a generation beyond the 777

A350 XWB Shaping efficiency /

"4 Bair Declaration at para. 40 (Exhibit USA-339) (BCI).
"% Bair Declaration at para. 40 (Exhibit USA-339) (BCI).
"8 Bair Declaration at para. 40 (Exhibit USA-339) (BCI).
7 Bair Declaration at para. 40 (Exhibit USA-339) (BCI).
"8 Bair Declaration at para. 40 (Exhibit USA-339) (BCI).

9 Airbus presentation, A350XWB Shaping efficiency (July 2008) (Exhibit USA-451), and EADS
presentation, A350XWB launch briefing (Dec. 4, 2006) at slide 22 (Exhibit USA-350).
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A350 XWB - Xtra efficiency

A350-900 787-9 777-200ER

Seats (3-class)” 314 280 301
Design range 8,400nm 8,500nm 7,700nm
MWE per seat Datum +2% +16%

Block fuel per seat Datum +4% +30%

Cash Operating Cost perseat Datum +7% +25%

Noise Classification at London

Departure Qc1
Arrival QCco.5

& MRS 8,45, it e Corrieotl s prepsiory o enk

482.  Airbus also touts the A350 XWB and A330 as a “winning combination”®® and combines
sales of these two models in a “market share” comparison with Boeing’s 787 and 777:%%

80 EADS/Airbus presentation, Global Investor Forum — Commercial Update - John Leahy (Nov. 15-16,
2010) at slide 41 (Exhibit USA-351).

801 EADS presentation, Mark Pearman Wright — Airbus Market Update (Nov. 2010) (Exhibit USA-477).
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A330/A350 XWB net orders sinc

Airbus : 1085 Boeing : 737
Market share

573

512
455

Alag,:s Boeing
40%

282
A330 A350 XWB m 787

The A330 and A350 XWB have together sold over
1,000 a/c since the A350 XWB launch

EADS

483. The A350 XWB has a primarily composite fuselage, as does the 787, which offers
advantages over older aluminum fuselages, and like the 777, the A350 XWB has two engines
and not four which is an improvement over the A340.2% The A350 XWB-800 is the smallest
version and has similar capacity and range compared to the 787-9.5° Airbus offers the larger
A350 XWB-900 as a substitute for the 777-200ER and 777-300ER.®*** The largest version, the
A350 XWB-1000, is offered as a substitute for Boeing’s largest, best-selling 777, the 777-
300ER.?® As Boeing’s expert, Mr. Bair explains “there is a significant degree of
substitutability between the A350 XWB and the 787 and 777, now and for the foreseeable future.
Customers often consider A350 XWB models against a Boeing offering of 787s and 777s.
Consequently, the market presence of the A350 XWB constrains Boeing’s ability to increase
sales and prices for the 787 and 777.78%

484. The significant competitive relationship between Boeing and Airbus twin-aisle LCA is
evident. Further segmenting the twin-aisle market as the EU would do would not reflect the
reality of the competition. All current Boeing and Airbus twin-aisle LCA compete in the same

82 Bair Declaration at para. 41 (Exhibit USA-339) (BCI).
83 Bair Declaration at para. 41 (Exhibit USA-339) (BCI).
84 Bair Declaration at para. 41 (Exhibit USA-339) (BCI).
805 Bair Declaration at para. 41 (Exhibit USA-339) (BCI).
806 Bair Declaration at para. 41 (Exhibit USA-339) (BCI).
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market, and the EU’s attempts to depart from the Appellate Body’s findings in this regard are
contradicted by the evidence.

6. Very Large Aircraft product market

485. The EU continues to dispute the existence of competition between the A380 and 747,
despite the clear findings of the original Panel rejecting the EU position:

While it is clear that the A380 offered unique characteristics to these airlines, we
do not agree that it did not compete with the 747. Information in the A380

business case contradicts the European Communities’ position in this regard.®"’

486. The Appellate Body made findings on this basis that have been adopted by the DSB.
There is no basis for the EU to reargue this issue.

487. Both the 747-81 and the A380 were developed for airlines that need aircraft larger than
the 747-400 for use on high capacity or slot constrained®® routes. Both aircraft are equipped
with four engines, typically seat more than 400 passengers, and have seating on two decks.
Airbus and Boeing each regularly attempts to develop customer interest in its very large aircraft
by comparing its attributes to those of the other producer’s VLA model.?*

488. The A380’s capacity is 15 to 20 percent greater than that of the 747-81. However, the
747-81 enjoys lower fuel burn and better revenue cargo capability. Consequently, airlines
consider both aircraft when selecting for use routes that require high capacity or face slot
constraints.®*® Accordingly, Boeing’s ability to raise 747-8I prices is constrained by the market
presence of the A380.

489.  Airbus launched the A380 in 2000. Its substitutability with the 747 became immediately
evident when Air France, Singapore Airlines, and Qantas ordered the A380 to replace 747-400s
and older 747s in their respective fleets. ' Boeing offered potential very large aircraft
customers the enhanced 747X, but airlines such as Emirates Airlines, Singapore Airlines, and
Qantas selected the A380.%*2

87 EC - Large Civil Aircraft (Panel), para. 7.1832.

808 «A slot constrained route involves at least one destination airport where aircraft landing slots are so
scarce that it would be very difficult for an airline to increase passenger traffic by increasing the frequency of
flights.” Bair Declaration at para. 44 (Exhibit USA-339) (BCI).

89 Bair Declaration at para. 45 (Exhibit USA-339) (BCI).
810 Bair Declaration at para. 45 (Exhibit USA-339) (BCI).
811 Baijr Declaration at para. 46 (Exhibit USA-339) (BCI).
812 Bair Declaration at para. 46 (Exhibit USA-339) (BCI).
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490. There are relatively few routes with capacity or slot constraints such that a very large
aircraft is clearly the most efficient choice. Moreover, relatively few airlines serve those routes.
Accordingly, by the time the 747-81 was launched in 2005, most airlines with very large aircraft
requirements had already ordered the A380.%8*3 While Lufthansa and Korean Air find it efficient
to operate both the A380 and 747-8l, other airlines using A380s prefer to order additional A380s
rather than introduce an additional very large aircraft model into their fleet.2** Were the A380
absent from the market, however, sales of the 747-81 would increase because it would be the sole
model capable of meeting demand for aircraft on high capacity or slot constrained routes.®"
Even if the A380 had just been offered later in time, the 747-81 may have enjoyed incumbency
advantages that instead were enjoyed by Airbus. The A380 has undoubtedly limited sales of the
747, as the original Panel and Appellate Body found.®'®

491. Comparing very large passenger and freighter orders also demonstrates the strong
competitive relationship between the 747-81 and A380. Airbus delayed development of the
A380 freighter model indefinitely amidst production problems experienced by the A380
passenger model.?*” Boeing’s 747-8F is therefore the only very large aircraft freighter. In
contrast, the 747-81 must compete against the A380 for passenger VLA orders. From launch
through August 2012, the 747-81 has obtained only 36 orders (nine of which are VIP versions,
not for commercial service), as compared to the 70 orders for the 747-8F.%'

492. The 747-8I and the A380 are, therefore, substitutable and compete against each other for
sales of very large aircraft, and the Panel should reject the EU’s effort to split the VLA product
market into two monopoly markets.

7. The EU concedes that the U.S. geographic market definitions are
appropriate.

493. The United States notes the EU’s agreement that, “geographically speaking, there are
global markets for LCA and that these global markets also operate at a country level for purposes
of assessing displacement and impedance.”®® Taking this together with the failure of the EU to
support its product market arguments, there is no basis to depart from the product market
analysis that forms the basis for the DSB rulings and recommendations and the structure of the
U.S. displacement and impedance claims.

813 Bair Declaration at para. 47 (Exhibit USA-339) (BCI).
814 Bair Declaration at para. 47 (Exhibit USA-339) (BCI).
815 Bair Declaration at para. 47 (Exhibit USA-339) (BCI).
816 e, e.g., EC — Large Civil Aircraft (Panel), para. 7.1832.
817 Bair Declaration at para. 48 (Exhibit USA-339) (BCI).
818 Bair Declaration at para. 48 (Exhibit USA-339) (BCI).
819 EY FWS, para. 592.
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D. The EU Has Failed to Rebut the U.S. Demonstration that EU Subsidies to Airbus
Continue to Cause Present Adverse Effects.

494. The United States demonstrated a causal link based on the findings of the original Panel
and the Appellate Body, the absence of any meaningful action by the EU to address the situation,
and the fact that lost sales and lost market share have continued unabated.?° The U.S.
demonstration that LA/MSF continues to cause adverse effects is based on three principal points.
First, the original Panel and the Appellate Body found that LA/MSF had “product effects,”
enabling Airbus to supply the market with aircraft that it would not otherwise have had when and
as it did, and these aircraft took sales and market share from the U.S. industry.®*! Second, none
of the EU’s asserted compliance steps did anything to address, let alone remove, the product
effects of LA/MSF. In fact, the sole notable action that the EU did undertake has been to
compound the product effects of LA/MSF by giving yet another round of it to the A350 XWB.
Third, the pattern of lost sales and lost market share has persisted from the original reference
period up through the present, despite the EU’s claims of compliance.

495. The EU’s first written submission confirms that it has not taken meaningful compliance
steps to remove the adverse effects that LA/MSF causes. Its submission is devoid of reference to
EU action that could remove or even mitigate the effects of LA/MSF that continue to so severely
distort competition in the LCA industry. Unable to rely on real compliance action, the EU tries
to rebut the U.S. causation demonstration in four ways: (1) the supposed withdrawal, through
expiration or extraction, of LA/MSF to all Airbus LCA from the A300 through the A340 (it
argues the same for the A380 LA/MSF, although its arguments betray a lack of confidence that it
has withdrawn LA/MSF to the A380); (2) subsequent investment by Airbus and its suppliers in
the A320 and A330; (3) Airbus’s supposed ability to launch the A380 in the absence of
LA/MSF; and (4) Airbus’s supposed ability to launch the A350 XWB in the absence of
LA/MSF. All of these arguments fail.

496. Indeed, as is clear from its argument, the EU concedes that it did nothing to break the
causal relationship between the LA/MSF and the other subsidies and serious prejudice to the
United States. Rather, it argues that conditions have changed such that an entirely new
assessment of causation must take place. But the causal mechanism identified by the original
Panel and confirmed by the Appellate Body still operates, including through the LA/MSF to the
A350 XWB. The EU’s efforts to portray the causal nexus as non-existent are contrary to the
evidence.

820 5ee US FWS, section VI.

821 EC — Large Civil Aircraft (AB), paras. 1414(p); EC - Large Civil Aircraft (Panel), paras. 7.1934,
7.1936, 7.1938, 7.1939, 7.1941, 7.1942, 7.1948, 7.1949; 7.1986-7.1993, 8.2.
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1 The EU’s causation arguments depend on erroneous assertions concerning

the purported termination, expiration and or “withdrawal” of LA/MSF.

497. The EU argues that all LA/MSF given to Airbus LCA through the A340 has been
withdrawn through expiration, extinction, and extraction. To the contrary, the United States
confirms in Section IV above that none of the LA/MSF subsidies has expired or otherwise ended
through any means. The United States also demonstrated that, even if some LA/MSF had
expired in the ways described by the EU, this would not constitute withdrawal under Article 7.8
of the SCM Agreement. Once the EU’s hollow assertions regarding subsidy withdrawal are
stripped away from its causation arguments, little remains because, as shown below, the adverse
effects caused by these subsidies unquestionably continue.

498. Even assuming arguendo, that the compliance Panel were to consider that the LA/MSF
for certain Airbus models was “terminated” or had “expired” and that such termination or expiry
constituted “withdrawal” for purposes of Article 7.8 of the SCM Agreement, the EU is mistaken
as to what effect such a finding would have on the causation analysis in the compliance
proceeding for purposes of the remaining subsidies.

499. If the compliance Panel were to find that some of the subsidies have expired and that in a
particular context expiry constitutes “withdrawal,” the effects of the withdrawn subsidies (as
distinct from the “adverse effects”) remain essential to the compliance Panel’s analysis of the
remaining subsidies that form the basis for the adopted DSB findings. The original Panel and the
Appellate Body found that LA/MSF, in its design, structure, and operation, has primary and
secondary effects that are long-lasting.??* These effects cannot be used to excuse the EU from its
compliance obligations.

500.  These significant effects caused by WTO-inconsistent subsidies defined reality for
decades, and the remaining subsidies enjoyed by Airbus (i.e., those that have not even
purportedly been withdrawn) were received by Airbus, benefitted Airbus, and injured U.S.
interests within this specific factual context. Withdrawal of a WTO-inconsistent subsidy
provides a prospective remedy for that subsidy, but it does not require this compliance Panel to
rewrite history or ignore reality.

501. The consequences of the LA/MSF were and remain significant, however, as reflected in
the findings of the original Panel, as affirmed by the Appellate Body: (1) Airbus received a
steady stream of the subsidies in dispute over a nearly 40 year period;®** (2) these subsidies
were, by design, supply-creating, and their benefits flowed across Airbus’s entire LCA product
line; 2% and (3) the subsidies shaped Airbus’s participation in the market by allowing it to

822 gee Section V1.B.5 of this submission (discussing primary and secondary effects of LA/MSF).

823 EC - Large Civil Aircraft (AB), paras. 1414(e),(1),(m),(0),(p),(q),(r), 1416; EC — Large Civil Aircraft
(Panel), paras. 7.488, 7.497, 8.1(a),(b),(c),(d), 8.2.

824 EC — Large Civil Aircraft (AB), paras. 1352, 1355, 1356; EC — Large Civil Aircraft (Panel), paras.
7.1717,7.1914-7.1920, 7.1938, 7.1948.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 178

develop and bring to market its product line at a pace and in a way that it could not otherwise
have done, in the unlikely event that Airbus would have existed at all.?*®

502. Thus, for any particular LA/MSF that the compliance Panel were to consider had been
“withdrawn,” the primary and secondary effects of LA/MSF, would continue to be part of an
aggregate causation analysis that accounts for prior to the date of withdrawal. “Withdrawal” of
individual subsidies for purposes of Article 7.8 does not retrospectively invalidate the analysis of
the original Panel and the Appellate Body which formed the basis for the DSB rulings and
recommendations. In short, the DSB factual findings of the effects of subsidization cannot be
rendered undone and irrelevant to an analysis of causation of subsidies that remain, and past
subsidies deemed to have been withdrawn cannot magically be transformed into non-attribution
factors.

2. Subsequent post-launch investments in the A320 and A330 have not
eliminated the genuine and substantial causal link between LA/MSF and
aaverse effects.

503. Inthe underlying case, the Panel found — and the Appellate Body affirmed — the existence
of a genuine and substantial link between LA/MSF and the market presence of A320 and A330
aircraft during the 2000-2006 period. The EU now contends that post-launch investments by
Airbus and its suppliers to improve the A320 and A330 have diluted the effects of LA/MSF to
the extent that there is no longer a genuine and substantial causal link between the subsidy and
the market presence of those aircraft in the current period. This argument is, however,
inconsistent with the underlying findings and the evidence.

504. The United States notes at the outset that the corporate investments cited by the EU are
not actions by the EU and, therefore, are not measures taken by the EU to comply or appropriate
steps taken by the EU to remove the adverse effects within the meaning of SCM Agreement Art.
7.8. As the Appellate Body has found, compliance “will usually involve some ... affirmative
action ... directed at effecting the withdrawal of the subsidy or the removal of its adverse effects.
A Member would normally not be able to abstain from taking any action on the assumption that
the subsidy will expire or that the adverse effects of the subsidy will dissipate on their own.” 82°
In this case, the investments made by Airbus in the normal course of its business to improve its
existing aircraft have not absolved the EU of its obligation under SCM Agreement Art. 7.8 to
bring its measures into conformity with the SCM Agreement.

505. In particular, the post-launch improvements itemized by the EU in its submission have
not “dissipated” the effects of the subsidy so as to eliminate the causal link that the original Panel
found to exist between LA/MSF and the A320 and A330s. To the contrary, the factual situation

825 EC - Large Civil Aircraft (AB), paras. 1264, 1265, 1266, 1270, 1273; EC — Large Civil Aircraft (Panel),
paras. 7.1933, 7.1984.

826 Us — Upland Cotton (21.5) (AB), para. 236.
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presented by the EU does not warrant a deviation from the original Panel’s findings. ¥’ As the
Appellate Body has explained, a panel in a compliance proceeding generally will not “deviate
from the reasoning in the original panel report in the absence of any change in the underlying
evidence in the record.”®”® Guidance from both Airbus and Boeing confirms that the A320s and
A330s in the market during the present period remain directly linked to the LA/MSF that enabled
Airbus to launch those models. As Airbus itself has summarized the situation, its improved
aircraft in the post-2006 period reflect the advantage of the LA/MSF provided for the original
model — specifically, “maximum benefit, minimum change.”®*

506. The EU tries to skirt the original Panel’s finding by posing the following counterfactual
question for the compliance Panel’s consideration — “but for the non-subsidised investments,
would the product originally launched with subsidies be competitive in the LCA markets
today?”®® This is the wrong counterfactual. The correct counterfactual analysis is to determine
whether, but for LA/MSF, Airbus would have been able to offer and sell the A320 and A330 as it
has. Because the answer to that question is “no,” it does not matter that the improvements cited
by the EU contributed to the competitiveness of those models. As the Appellate Body has
observed, “In order to find that the subsidy is a genuine and substantial cause, a panel need not
determine it to be the sole cause of that effect, or even that it is the only substantial cause of that
effect.” ® Thus, it is not sufficient for the EU to show that other factors are now contributing to
the market presence and sales of the A320 and A330 aircraft during the present period. Rather,
to demonstrate that the causal link found by the original Panel has been eliminated, the EU is
required to demonstrate that the market presence of the A320 and A330 aircraft (not just the

827 See US FWS, paras. 335-347 (citing EC — Large Civil Aircraft (AB); EC — Large Civil Aircraft (Panel)).
The US notes that almost all of the improvements set out in the submissions by the Airbus engineers occurred prior
to 2006 — i.e., the Panel took account of them in its original ruling and nevertheless found a genuine and substantial
link between the subsidies for the original aircraft and the aircraft models being sold in the 2000-2006 period. For
instance, the majority of improvements in the A330 maximum takeoff weight, range, [***], and [***] occurred on
or before 2006. See Crawford Hamilton, Statement on the Market Significance of Technological and Production
Improvements to the A330 Programme at paras. 27, 28, 42, and 59 (Exhibit EU-12) (BCI).

828 US — Softwood Lumber VI (21.5) (AB), para. 103; see also Chile — Price Band System (21.5) (AB), para.
136 (“{T}he adopted findings from the original proceedings may well figure prominently in proceedings under
Article 21.5, especially where the measure taken to comply is alleged to be inconsistent with WTO law in ways
similar to the original measure.”) and US — Upland Cotton (21.5) (finding that it is appropriate for a compliance
panel reviewing a complaining Member’s claims of continued adverse effects “to have relied on the findings from
the original proceedings unless ‘any change in the underlying evidence in the record” would have justified departing
from them.” US — Upland Cotton (21.5) (AB), para. 386 (quoting US — Softwood Lumber VI (21.5) (AB), para. 103).

829 Airbus, A320neo Family: Maximum benefit, minimum change (January 2012) (Exhibit USA-355)
(BCI). The same statement is also made on the Airbus website, at
http://www.airbus.com/aircraftfamilies/passengeraircraft/a320family/a320/specifications/.

80 EU FWS, para. 743. The EU argument assumes that the investments were not “subsidized”; as the
United States demonstrates below, however, many of the improvements to the A320 and A330 have been drawn
from research and in-flight experience in the context of later subsidized product launches, particularly the
development of the A380.

81 EC — Large Civil Aircraft (AB), para. 984.
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improvements) no longer depends upon the provision of the subsidies. That is something it has
not done.

a. The findings of the original Panel establish a causal link between the
subsidies at issue in this case and improved and derivative A320 and A330
aircraft.

507. The original Panel examined the relationship between an original and an
improved/derivative aircraft, and found that the subsidies that enabled Airbus to launch the
original A320 and A330 were also genuinely and substantially linked to the improved and
derivative A320 and A330 aircraft that it was selling during the 2001-2006 period. The
Appellate Body reviewed and affirmed this finding. The Panel continued on to find a genuine
and substantial link between the subsidies and the adverse effects stemming from the evolved
versions of these models aircraft on the market during the 2001-2006 period (including
derivative aircraft that were not directly subsidized), and that conclusion was also affirmatively
endorsed upon thorough review by the Appellate Body.®*? Furthermore, both the Panel and the
Appellate Body firmly rejected the EU’s counterfactual arguments regarding alternative routes to
the same market position on the basis of factual findings that made it “unlikely” Airbus would
have been able to achieve a comparable competitive position through 2006 without
subsidization.®*®

508. The United States recalls these findings of the original Panel and Appellate Body, noting
in particular that nothing in the EU submissions disturbs the facts and reasoning connecting the
subsidies received by Airbus to the market presence of improved and derivative aircraft.®** The
Panel’s findings with respect to derivative aircraft (which involve even more significant
modification than the incremental improvements primarily at issue in this proceeding) are
particularly relevant:

* “Knowledge and experience gained in the development and production of one model of
aircraft will lower the costs of development and production of subsequent aircraft
launched. This is particularly true for derivative aircraft, where the subsequently
launched model is a variant of an existing model.... Consequently, we consider that the
economic viability and, indeed the very existence of the {derivative aircraft}, is
dependent on the aircraft which preceded it, including in particular the original ... aircraft
from which it is derived. The relatively small development costs of the {derivative}
aircraft in our view are a function of the fact that it is a derivative of an {aircraft}, the

82 EC - Large Civil Aircraft (Panel), para 7.1984, 7.1940-41; EC — Large Civil Aircraft (AB), para. 1270.

83 EC - Large Civil Aircraft (Panel), para. 7.1993; EC — Large Civil Aircraft (AB), paras. 1266-1267,
1274-1281.

84 EC — Large Civil Aircraft (Panel), paras. 7.1938 (A320) and 7.1939 (A330); US — Large Civil Aircraft
(AB), para. 1275 (A320 and A330).
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launch of which, as we concluded above, would not have occurred as and when it did but
for the LA/MSF granted in respect of that aircraft.”®®
* “In considering the impact of LA/MSF on the launch of ... a derivative aircraft, we
consider it appropriate not only to consider the LA/MSF directly linked to the particular
aircraft model but also to consider the role that LA/MSF played in the launch of the
aircraft on which it is based, as well as all other Airbus LCA launched before it.”%
509. The Panel also found, more generally, that LA/MSF allows Airbus to develop valuable
knowledge, experience and technology that it applies in further LCA development and
production, and that the revenues that Airbus earns from the sale of subsidized LCA are available
for (and, for Airbus in particular, have been necessary to sustain) reinvestment in subsequent
product development.®’

510. The Panel and Appellate Body findings regarding causation are clear. The EU has
presented an assortment of improvements to the A320 and A330 aircraft, but because it does not
identify any real change in the fundamental conditions of competition in the LCA industry, the
same causal link established between subsidies and Airbus’s 2000-2006 market presence remains
intact.

b. The EU grossly understates the significance of LA/MSF in enabling the
subsequent improvements it cites (both pre- and post-2006).

511. Although the A320s and A330s being sold by Airbus today reflect improvements, the EU
does not dispute that they are incremental improvements on those same models that would only
exist in the first place because of the WTO-inconsistent subsidies at issue in this case. Whatever
the contribution of recent technology improvements to the competitive position of the A320 and
A330 today, the fact remains that these updates — both as a financial and technological matter —
are dependent on subsidized investment in the original models. Thus, Airbus’s ability to field
these aircraft during the present period remains inextricably linked to the subsidies that enabled it
to launch the original models. In short, if the subsidized portion of today’s A320 were stripped
away, Airbus would be left with engines alone and nothing for them to power.

i LA/MSF for the A320 and A330 enables Airbus to pursue an
advantageous strategy of incremental improvements to an
established platform.

512. One way in which the EU seeks to establish the significance of post-launch investments
is by emphasizing the amount of those investments relative to the original launch

85 EC - Large Civil Aircraft (Panel), para. 7.1940.
86 EC — Large Civil Aircraft (Panel), para. 7.1941.

87 EC — Large Civil Aircraft (Panel), para. 7.1932-7.1949. See also EC — Large Civil Aircraft (AB), para.
1277 and 1278.
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expenditures.®®® Its comparison of total post-launch investments to the original launch
expenditures, however, ignores the key beneficial effect of LA/MSF in the context of ongoing
innovation. Specifically, LA/MSF gives Airbus the option to maintain its competitiveness by
undertaking incremental improvements to that original model. The cost of an incremental
improvement is relatively small in comparison to the cost of launching an all-new aircraft.*
From Airbus’s perspective then, the beneficial effect of LA/MSF in the context of improved and
derivative aircraft is the difference between the cost of making incremental investments in an
existing aircraft platform spread over time, on the one hand, and making a massive, lump-sum
expenditure to launch an all-new program, on the other hand. Airbus has never been in a
position to finance the latter without the decades long, uninterrupted stream of LA/MSF.

513. The declaration of Larry Schneider, Vice President of Product Development for Boeing
Commercial Airplanes, explains in more detail the calculation that leads aircraft manufacturers
to prefer an incremental improvement strategy for as long as it will satisfy the market.

Aircraft manufacturers decide to improve incrementally on existing aircraft
models, rather than developing an all-new aircraft, because of the cost savings to
be had from maintaining the same basic configuration of the original model. In
particular, the re-design, re-optimization, and re-certification processes for aircraft
enhancements require significantly fewer resources than what is required for an
all-new aircraft, because the company can leverage the massive amount of upfront
work done to develop, certify, and produce the original model. While every
program is different, a general industry rule of thumb is that incremental updates
and improvements of individual technologies are many orders of magnitude less
expensive than the development of an all-new aircraft (in the range of only
hundreds of millions of dollars) and often can be certified through abbreviated
processes.

When deciding how to respond to market demand for improved aircraft, a
manufacturer will compare the cost of incremental improvements to the cost of an
all-new program, and ultimately select the least expensive option that will satisfy
the market and maintain its competitiveness. Whenever possible, an aircraft
manufacturer will try to maximize its investment and effort in the original model
by enhancing its performance with as little additional investment as possible. A
manufacturer can achieve significant performance enhancements over time to an
existing model, particularly as engines, systems, and materials technologies

88 EU FWS, paras. 735 (A320), 880 (A330). The EU’s calculation of the original investment is
understated — it does not appear to take account of the fact that the cost of that money reflects the artificially low
interest rate attached to the LA/MSF funds, and the amount is not inflation-adjusted such that it can be properly
compared to later-in-time expenditures for improvements.

89 see Declaration of Larry Schneider, Senior Vice President of Product Development, Boeing
Commercial Aircraft, The Relevance of Prior Commercial Aircraft Experience to Existing Model Improvements and
New Aircraft Developments, paras. 5-6 (Oct. 17, 2012) (Exhibit USA-354) (BCI) (“Schneider Declaration®).
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advance. This commercial strategy can only be pursued, however, if the
manufacturer has an existing aircraft configuration upon which to improve.?*°

514. The financial advantage of working from a pre-existing aircraft model is thus significant,
in terms of the ability to satisfy market demand at a reduced expenditure by leveraging the
LA/MSF-funded design, testing, certification and subsequent in-flight experience of the original
subsidized aircraft models. There are also non-financial advantages to being able to improve
upon an existing model to meet market demand for innovation. For example, offering a
competitive aircraft by improving upon an existing platform allows a manufacturer to sell the
commonality of its up-to-date offering with existing aircraft of the same model in an airline’s
fleet. All of the benefits to be gained from an incremental improvement strategy are only
available to Airbus because of the subsidies that enabled it to launch the A320 and A330 in the
first place.

515. Additionally, the United States recalls that the original Panel and Appellate Body
determined that Airbus would not have been in a position to launch all-new A320 or A330
aircraft later in time if it had not developed the technical expertise and revenue streams from the
original aircraft.®** Thus, in Airbus’s case, not only is the ability to pursue an incremental
improvement strategy often advantageous vis-a-vis the alternative of a new product launch; the
original Panel and Appellate Body have already found that no other strategy would have been
available to Airbus absent the subsidies it received for all of its original aircraft models.

ii. Improvements to the original A320 and A330 families do not alter
the fundamental configuration of the aircraft so as to eliminate the
genuine and substantial causal link between the launch of the
aircraft and its current market position and sales.

516. A closer look at the post-launch improvements themselves reveals that Airbus’s
additional investments do not eliminate the genuine and substantial link between the LA/MSF
and the aircraft in the market during the relevant period. Although improvements over time to
original aircraft models may have a meaningful performance impact (indeed, they are intended to
sufficiently enhance the aircraft’s performance so that airlines will pay for the cost of the
improvements), the changes required to the original model configuration are relatively minor.

517. To begin, the United States recalls that a significant portion of the investments and
improvements in the A320 and A330 now cited by the EU in support of its “compliance”
argument occurred in or before 2006. 2 Its post-launch “subsequent investments” argument

89 Schneider Declaration, paras. 5-6 (Exhibit USA-354) (BCI).
81 EC - Large Civil Aircraft (AB), para 1267-1300.

82 The EU refers to “technological advances to the A320 family since 1995,” EU FWS, para. 750, and
“very significant ‘Continuing Development’ and ‘Continuing Support’ investments made by Airbus into the A330
programme from 1998 to 2011.” EU FWS, para. 881. Similarly, large swathes of the statements by Airbus
personnel pertain to developments that occurred during the period considered by the original panel. See A320 Chief
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must be discounted accordingly to reflect the fact that a large portion of these facts were already
taken into account by the original Panel and Appellate Body findings.

518.  With respect to the A320 family, the primary post-2006 improvements are the availability
of “Sharklet” winglets and the development of the A320 “new engine option” (“neo”). These
latest improvements do not bring the EU into compliance with the rulings in this case by
eliminating the genuine and substantial relationship between A320 sales and subsidies. To the
contrary, these A320 improvements are specifically calibrated to ensure that they make as
minimal change as possible to the original configuration — and thereby minimize the additional
investment and certification required to market an “advanced” model.?**

519. The Sharklet winglets are offered as an option on both the “ceo” and “neo” A320
models.®** The Sharklets are an update of the winglets that Airbus has previously offered, and
are expected to increase the aerodynamic efficiency and lower the fuel burn of the A320 models.
Incorporating them into the design will require some additional engineering and optimization of
the wing, but not a fundamental change to the underlying aircraft design. As Mr. Schneider
explains:

Airbus’s latest improvement — “Sharklet” winglets that can be affixed to the
wings to enhance aerodynamic performance — is a good example of how a
manufacturer can maximize its original investment without incurring the cost of
changing the fundamental architecture of the aircraft. [***]3%

The EU does not contest this basic point.

520. Similarly, the A320neo is overwhelmingly dependent on the original A320 platform. The
A320neo will retain 95 percent airframe commonality with the current A320 family.?*° In
Airbus’s own words, the A320neo family offers “maximum benefit, minimum change” from the
current A320 family.®*’ As further explained in the Schneider Declaration, the re-engine effort
involves only “minimal changes required to support the newest engine technology,” primarily by
“using thicker gauges to support bigger engines, and making software modifications required to
interface with the new engines.”

Engineering Statement at pp. 14-31, 35-39, 42 (Exhibit EU-10) (BCI); Crawford Hamilton, Statement on the Market
Significance of Technological and Production Improvements to the A330 Programme, paras. 27, 28, 42, and 59
(Exhibit EU-12) (BCI).

83 See Schneider Declaration, paras. 7-9 (Exhibit USA-354) (BCI).

84 see Airbus website, Technology - New “sharklets” and A320neo (Exhibit USA-454); AirAsia to
become first Airbus A320 ‘Sharklets’ operator (Sept. 11, 2012) (Exhibit USA-455).

82 Schneider Declaration, para. 7 (Exhibit USA-354) (BCI).

88 Schneider Declaration, para. 10 (Exhibit USA-354) (BCI).

87 Airbus, A320neo Family: Maximum benefit, minimum change (January 2012) (Exhibit USA-355.
848 Schneider Declaration, para. 9 (Exhibit USA-354) (BCI).
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521. The A330 post-launch improvements at issue are even less significant than the A320
improvements. Over the life of the A330 program, the only major performance changes that
Airbus has made relate to the increase of its maximum take-off weight (MTOW) and range.
These improvements do not, however, reflect major new changes. Rather, as the Schneider
Declaration explains:

As a general matter, these performance benefits are achieved by strengthening the
airframe structure — typically, the wing, although significant increases in MTOW
may also require strengthening in other sections of the airframe as well, such as
the fuselage or tail. This strengthening is accomplished by making these parts out
of a thicker material.

Furthermore, the most significant modification that Airbus has done to increase
the MTOW of the A330-300 was [***].%°

522. In addition, the Schneider Declaration details [***]. Mr. Schneider explains that,
“{i}mplementing these sorts of technology enhancements requires localized testing and design
adjustments, but they do not require any fundamental changes to the original airframe
configuration.”®®°

523. Thus, to the extent Airbus has modified the A330, it has achieved performance
enhancements without significant modification to the original aircraft, and many of the
modifications themselves have been imported from other subsidized development programs. As
these examples demonstrate, both the technology improvements and process improvements
worked out during the course of the subsidized A380 development have been —and will
undoubtedly continue to be — fed back into the A320 and A330 programs. It is not simply
LA/MSF for the original models, but also LA/MSF for the subsequent models — particularly the
A380 — that is also linked to the current A320 and A330 aircraft.

524. The evidence confirms that there is a genuine and substantial link between the LA/MSF
that Airbus has received and the current A320 and A330 models, and the further investments —
including those since 2006 — do not eliminate that link.

525.  Finally, the United States notes that the EU cites findings in US — Large Civil Aircraft as
support for its contention that investments in the A320 and A330 “preclude any substantial
causal connection” between subsidies to those aircraft and “any alleged presently arising adverse
effects.”®* The EU’s reliance on US — Large Civil Aircraft is misplaced. In that dispute, the

89 Schneider Declaration, para 10 (Exhibit USA-354) (BCI). The US recalls that Airbus received LA/MSF
for, and the Panel found that it could not have otherwise launched, the original A330/A340, and the A330-200
derivative model Panel Report, paras. 7.1939, 7.1940.

80 Schneider Declaration, para. 12 (Exhibit USA-354) (BCI); Airbus Website, A330 Family Technology
(Exhibit USA-461).

81 EY FWS, para. 741 (quoting US — Large Civil Aircraft (AB), para. 987).
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only effect of the subsidy was found to be an acceleration of Boeing’s knowledge accumulation
that enabled it to launch an all-new aircraft with a certain suite of technologies earlier than that it
would otherwise have been prepared to launch.®*? In this case, by contrast, LA/MSF was found
to enable the launch of aircraft that would not otherwise have been launched at all. As the
original Panel in the original dispute found, and the Appellate Body affirmed: (1) Airbus likely
would not exist absent LA/MSF, and if Airbus did exist, it would be much weaker and with a
more limited product line, (2) Airbus could not have launched the A320 and A330 as and when it
did without LA/MSF, and (3) Airbus could not have launched the A320 and A330 at a later date
without LA/MSF.2%® Accordingly, the United States does not disagree that in the particular
situation at issue in DS353, Boeing’s subsequent investments and the spread of technology to
suppliers would eventually erase the advantage of the subsidy (that is, otherwise catch it up to
where the subsidized R&D support brought it). However, in this case — by sharp contrast, the
effect of the subsidy on the competitive position of Airbus remains genuine and substantial so
long as the subsidy has not been withdrawn and the market presence and sales of those aircraft —
including improved versions of those aircraft that would not exist apart from the original model —
are still causing adverse effects.

3. The A380’s launch and current market presence was, and remains,
dependent on LA/MSF.

526. The EU has not even attempted to show that, absent pre-A380 LA/MSF, Airbus would
have been able to develop and offer the A380 for sale during the current period.*** Such an
effort would have failed in any event given the findings of the original Panel and the Appellate
Body on this point. The EU’s A380 causation arguments rely entirely on ignoring the effects of
pre-A380 LA/MSF. Under the EU’s approach, the effects of all pre-A380 LA/MSF (e.g.,
furnishing Airbus with its product line, the financial strength it enjoyed at the A380’s launch,
and the resulting knowledge and technology incorporated into the A380) must be considered to
be non-attribution factors. However, as discussed above, none of the pre-A380 LA/MSF has
been withdrawn,®*® and there is no basis for excluding the effects of pre-A380 LA/MSF from the
analysis of current adverse effects occurring through the A380.%%° Thus, the EU’s A380
causation argument fails at its inception.

82 Us - Large Civil Aircraft (Panel), para. 7.1775.

83 EC - Large Civil Aircraft (AB), paras. 1264, 1265, 1266, 1270, 1273; EC — Large Civil Aircraft (Panel),
paras. 7.1933, 7.1984.

84 Cf. EU FWS, paras. 989-992.

83 As shown in Section IV of this submission, none of the pre-A380 subsidies have expired. Moreover, as
also shown, even if they have “expired,” expiry does not constitute withdrawal for purposes of Article 7.8 of the
SCM Agreement.

86 For the reasons explained in Section V1.D.1 of this submission, this is true even if the pre-A380
LA/MSF is assumed to have been withdrawn.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 187

527. But even putting aside the EU’s invalid premise, its A380 causation argument has, as
noted, already been rejected by the original Panel and the Appellate Body. Ignoring the findings
in the original dispute, the EU contends that, once the effects of pre-A380 LA/MSF are treated as
non-attribution factors, Airbus could have launched the A380 as and when it did without relying
on LA/MSF to the A380, using instead alternative funding sources such as internal funds,
external investment, and additional support from risk-sharing suppliers. The EU cannot establish
now what it tried and failed to establish in the original dispute, and so its A380 causation
arguments should once again be rejected even if the Panel were to ignore the effects of pre-A380
LA/MSF (which the United States contends is not appropriate).

528. The EU should not be permitted to re-litigate settled issues concerning the role of
LA/MSF in the launch of the A380. The EU asserts that, “the original Panel based its ultimate
causation finding regarding the A380 not on the impact of A380 MSF on the launch decision, but
solely on the impact of all previous MSF, beginning with the A300, on the launch decision for
the A380.7%%" |n fact, the original Panel found that the launch of the A380 was caused by
LA/MSF to the A380 as well as LA/MSF to prior Airbus LCA. Indeed, significant aspects of the
original Panel’s analysis pertained solely to LA/MSF for the A380.

529. The original Panel’s “ultimate causation finding” concerning the effect of LA/MSF on
the launch of the A380 is as follows: “Thus, either directly or indirectly, LA/MSF was a
necessary precondition for Airbus’ launch in 2000 of the A380.”%® The concluding statement is
based on the entirety of the original Panel’s A380 analysis. In using the phrase “either directly
or indirectly,” the original Panel found that LA/MSF to the A380 was “directly” a necessary
precondition for the A380’s launch, while also finding that LA/MSF to prior Airbus LCA was
“indirectly” a necessary precondition for the A380’s launch. The meaning of “directly” and
“indirectly” in this regard is evident from the three sets of findings the original Panel made. The
first two sets of findings pertain solely to the effects of A380 LA/MSF, and the third set concerns
the effects of other LA/MSF. The EU’s A380 causation arguments thus improperly seek to have
this compliance Panel revisit issues that are already settled and subject to findings adopted by the
DSB.

530. Inthe first set of A380 causation findings, the original Panel considered the significance
of the A380 business case. The EU asserts that the original Panel and the Appellate Body *“did
not resolve” whether “the A380 business case was viable absent A380 MSF,” and it further
asserts that the United States agrees with this proposition.®* The EU is wrong on both counts.
The expert analyses in the EU first written submission speak to a question already answered.

87T EU FWS, para. 981 (italics and underline in original).
88 EC — Large Civil Aircraft (Panel), para. 7.1948.
89 EU FWS, para. 1012.
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531. The EU argues in this compliance proceeding that “the Panel did not resolve the issue of
the viability of the business case absent A380 MSF.”*® |n fact, the original Panel found that,
contrary to the EU’s arguments, positive net present values (“NPVs”) in the business case, or
based on data underlying the business case, did not demonstrate that Airbus would have
launched the A380 in the absence of LA/MSF:

{T}he United States suggests that given the high risk involved in a programme
such as the A380, LA/MSF increases confidence in the business model, including
confidence that the Realistic Worst Case scenario is, in fact, the realistic worse
case. If market conditions are more adverse to Airbus than those considered in the
realistic worst case scenario, LA/MSF ensures that the project may nevertheless
result in a positive NPV, or at a minimum, as the Dorman simulation predicts,
will limit losses. In this way the launch decision remains dependent upon the
provision of LA/MSF. The United States also argues that the sensitivity analysis
provided by Airbus overstates likely sales volumes and understates the risk of a
shortfall. For similar reasons, we have concerns about the A380 business case,
as discussed above, and we are thus not persuaded that the A380 business case
alone demonstrates that Airbus would have launched the A380 even in the
absence of LA/MSF. %"

80 EY FWS, para. 977.

81 EC — Large Civil Aircraft (Panel), para. 7.1944 (emphasis added). In referring to the concerns about the
A380 business case that it “discussed above,” the original Panel referred to paragraph 7.1927 of its report (emphasis
added below):

A critical element of the credibility of the business case is the reasonableness of the demand
predictions on which the sales and delivery projections are based. The A380 programme was
launched in the face of basic disagreement between Airbus and Boeing about the size of the
potential market for the aircraft. As the United States observes, “the main risk of non-repayment
of {LA/MSF} is not a risk associated with development or manufacturing; it is a risk associated
with sales”. While we are in no position to judge at this time whether the sales estimates in the
A380 business case were, in fact, reasonable, we note that the A380 business case reflects
consideration of a rather limited range of possibilities in terms of failure to achieve sales targets,
particularly in view of the uncertainty of demand forecasts for the aircraft. Moreover, it appears
that the Realistic Worst Case Scenario is not the worst with respect to all parameters considered in
the sensitivity testing. The A380 may yet succeed in reaching the sales levels predicted in the
business case. However, the actual delays in ramping up production, and relatively limited sales
and deliveries to date, make it clear that such success will, if it occurs, likely take a good deal
longer than originally projected, thus delaying achievement of the break-even point of the
programme. The financial consequences of the A380 production problems and resulting
programme delays have been significant, with EADS reporting a consequent reduction in Airbus'
earnings before interest and taxes of EUR 2.5 billion as of 2006. Thus, it is by ho means apparent
that the Realistic Worst Case Scenario actually captured what could reasonably have been
envisioned to be the worst case scenario at the time the business case was developed. These
concerns inform our consideration of the European Communities' contention that the A380
business case demonstrates that Airbus would have gone forward with the launch even in the
absence of LA/MSF.
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532. The EU misses the point of the original Panel’s findings. The original Panel found that
the A380 business case did not demonstrate “that Airbus would have launched the A380 even in
the absence of LA/MSF,” 22 even under the assumption that the NPV of the A380 project was
positive absent LA/MSF.® Thus, there is nothing left to resolve in this compliance proceeding.
The original Panel concluded that a positive NPV in the absence A380 LA/MSF did not establish
that Airbus would have launched the A380 in the counterfactual assessment. Hence, it would be
redundant and irrelevant for this compliance Panel to assess whether the A380 business case
would have a positive NPV absent LA/MSF.

533. The EU also mischaracterizes the Appellate Body’s findings in its attempt to re-open the
A380 causation issue:

The original Panel expressed concerns about the reliability of the business case,
referring to US assertions that “the sensitivity analysis provided by Airbus
overstates the likely sales volumes and understates the risk of a shortfall.”
However, the Appellate Body reversed that finding. It held that the original Panel
had erred, under Article 11 of the DSU, in making this finding, because the panel
“inappropriate{ly}” and “not permissibl{y}” relied on ex post considerations as
well as on “speculati{on}” about Airbus’ “economic incentives” to overstate the
A380 delivery forecast.

Picking up where the Appellate Body left off, the European Union establishes
below that the A380 business case was viable absent A380 MSF, and, thus, that
Airbus would have launched the A380 absent A380 MSF.%%*

534. This statement contains several errors. Most importantly, the Appellate Body did not
leave any A380 causation issues for the EU to “pick up” in this compliance proceeding. As with
other A380 causation issues discussed in the EU first written submission, the EU failed in
appealing the original Panel’s analysis of the A380 business case.

535. The Appellate Body stated that “it is clear that the Panel proceeded on the assumption
that the A380 business case and the Carballo Declaration predicted a positive NPV in a non-
LA/MSF scenario.”®® The Appellate Body identified problems with part of the original Panel’s
assessment of the A380 business case, but it did not disturb the panel’s finding that the A380
business case alone did not demonstrate “that Airbus would have launched the A380 even in the
absence of LA/MSF”:

82 EC — Large Civil Aircraft (Panel), para. 7.1944.
83 EC — Large Civil Aircraft (Panel), para. 7.1943.
84 EU FWS, paras. 1013-1014.

85 EC — Large Civil Aircraft (AB), para. 1333.
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{D}espite the Panel’s impermissible assessment of the A380 business case with
reference to ex post events and its speculation concerning economic incentives to
overstate likely sales, we do not consider that this invalidates the Panel’s overall
analysis. We reach this conclusion because the Panel did take into account the
A380 business case, and proceeded on the basis that it predicted a positive NPV
for the project in a non-LA/MSF scenario. However, the Panel decided to attribute
to the A380 business case a probative weight that is different to that suggested by
the European Communities because of other factors such as the parameters
considered in the sensitivity analysis. In doing so, the Panel acted within the
bounds of its discretion as initial trier of facts, and we do not see a basis for
disturbing the Panel's factual finding. °

536. Thus, the Appellate Body did not “reverse” the original Panel’s assessment of the A380
business case, as the EU contends. *’ To the contrary, the Appellate Body sustained the original
Panel’s finding that positive NPV values for the A380 program, based on data in the A380
business case, do not by themselves demonstrate that Airbus would have launched the A380 in
the absence of LA/MSF. Accordingly, the Panel is bound by this finding, and the EU’s attempts
to re-litigate this issue are misplaced. Indeed, in arguing that Airbus would have launched the
A380 without A380 LA/MSF because “the A380 business case was viable absent A380 MSF,”
the EU is asking the compliance Panel to accept a premise explicitly rejected by the original
Panel: ““we are thus not persuaded that the A380 business case alone demonstrates that Airbus
would have launched the A380 even in the absence of LA/MSF.”%%®

537. The original Panel’s findings concerning the A380 business case were not the only
reasons it concluded that the launch of the A380 was “directly” dependent on LA/MSF to the
A380. Even if the EU had been successful in showing that Airbus would have found the A380
project to be an attractive investment absent LA/MSF, the original Panel also found that the EU
had failed to demonstrate that Airbus would have been able to fund the A380 project without the
LA/MSF that was provided to the A380 by raising additional funds and/or increasing reliance on
risk-sharing suppliers:

{E}ven if Aérospatiale could find outside funding in respect of the A380
programme (which it considered it could not) the impact of such funding on the
balance sheet of Aérospatiale would be such that it would have difficulties
following this strategy....

While the financial situation of Airbus France in 2000 would have clearly been
different from the position of Aérospatiale in 1997 (when the French Senate
Report was released) the European Communities has submitted no persuasive

86 EC — Large Civil Aircraft (AB), paras. 1335 (emphasis added).
87 Cf. EU FWS, paras. 1013.
88 EC — Large Civil Aircraft (Panel), para. 7.1944.
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evidence to suggest that Airbus France was in a better position than Aérospatiale
to fund its part of the A380 project without LA/MSF.... Likewise, the European
Communities has submitted no evidence to support the contention that merely
because, reportedly, Boeing was able to finance a significant portion of the non-
recurring costs of development of the 787 through risk-sharing supplier
arrangements, Airbus would necessarily have been able to do the same with
respect to the A380. Airbus does use risk-sharing supplier arrangements, but
there is no indication that it could have increased its use of such arrangements so
as to replace the entire amount of financing provided by LA/MSF, which, we
recall, was up to 33 percent of the development costs of the A380....5%

538. The EU appealed these findings, but the Appellate Body considered and rejected the
EU’s arguments regarding the original Panel’s assessment of the Senate Report concerning the
condition of Aérospatiale in 1997; the ability of Airbus’s parent companies to finance the A380
without LA/MSF for the A380; and the ability of risk-sharing suppliers to increase their share of
development funding.®”® Now, in the context of this compliance proceeding, the EU disregards
the findings of the original Panel and the Appellate Body when it asks the compliance Panel to
consider the very same factors in its compliance assessment:

The evidence discussed below shows that Airbus, as it existed in 2000, would
have been able to replace the funds received from the member States in the form
of A380 MSF through any combination of additional risk-sharing supplier
funding, its own resources and additional funds from its parent companies EADS
and BAE Systems. Accordingly, absent any remaining subsidies, Airbus could
have funded the launch of the A380.%™

539. The Appellate Body agreed with the original Panel in rejecting the EU’s arguments

concerning additional risk-sharing supplier funding, including the arguments — cited repeatedly
in the EU’s first written submission to this compliance Panel — that Boeing’s use of risk-sharing
suppliers on the 787 program is probative of what Airbus could have achieved absent LA/MSF:

The Panel examined the A380 business case and was not persuaded that this
evidence sufficiently demonstrated that Airbus “could have increased its use of
{risk-sharing supplier} arrangements so as to replace the entire amount of
financing provided by LA/MSF.”....

.... Given the significant distinctions between the A380 and 787 projects, and the
potentially different risk profiles of Airbus and Boeing, we see no reason to

89 EC — Large Civil Aircraft (Panel), paras. 7.1945-7.1947 (emphasis added).
870 EC — Large Civil Aircraft (AB), paras. 1341-1349.
81 EU FWS, para. 996.
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disturb the Panel's assessment of the probative value of the evidence concerning
Boeing's use of risk-sharing supplier funding.®2

540. The Appellate Body also agreed with the original Panel in rejecting the EU’s arguments
concerning the ability of Airbus France, Airbus S.A.S., and Airbus’s parent companies to obtain
funds that would replace LA/MSF to the A380:

the Panel made the additional point that the European Union had “submitted no
persuasive evidence to suggest that Airbus France was in a better position than
Aérospatiale to fund its part of the A380 project without LA/MSF.”

Even if the documents show that EADS and BAE Systems had financial resources
available, it does not necessarily follow that those resources would have been
directed to the A380 project.®”®

The EU thus errs in characterizing the underlying A380 causation findings as based “not on the
impact of A380 MSF on the launch decision, but solely on the impact of all previous MSF,
beginning with the A300, on the launch decision for the A380.”%"* The original Panel found, and
the Appellate Body confirmed, that the A380°s launch was “directly” dependent on A380
LA/MSF. The EU’s arguments related to the A380 business case and the original Panel’s
assessment have already been rejected by the Appellate Body, which found that the EU failed to
demonstrate that Airbus would have launched the A380 absent LA/MSF to the A380. The
Appellate Body also rejected EU arguments that LA/MSF to the A380 could have been replaced
by funding from Airbus’s parent companies and additional support from risk sharing suppliers.
LA/MSF to the A380, by itself, had a genuine and substantial causal impact on the A380 launch.
Thus, the issues have been addressed by the original Panel, the original Panel’s findings were
subject of the EU’s appeal, the EU advanced these same arguments, these arguments were
considered by the Appellate Body, and as demonstrated below these arguments were rejected by
the Appellate Body.

541.  Of course, LA/MSF to the A380 was not the only subsidy that caused the A380’s launch
and market presence. The effects of pre-A380 LA/MSF gave the original Panel another strong
basis to conclude that Airbus would have been unable to undertake the A380 program on a
commercial basis:

{W}hile the A380 business case suggests, but by no means demonstrates, that as a
stand-alone proposition the project might have been economically viable even
without LA/MSF, in our view, that conclusion rests in part on the assumption that
at the time of the launch, Airbus would have been in a position to not only design
and manufacture the A380, i.e., had the necessary development and production

872 EC - Large Civil Aircraft (AB), paras. 1346-1349.
873 EC — Large Civil Aircraft (AB), paras. 1341-1343 (emphasis added).
8§74 EU FWS, para. 981.
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technologies available to it, but also would have been able to obtain all the
necessary financing on market terms. However, Airbus’s technical capabilities
derived in part from its experience in the development of its earlier model LCA
funded in significant part by LA/MSF. Moreover, because of the significant
amount of debt that developing its previous models of LCA would have
generated, we consider Airbus would not have been in a position to obtain market
financing for the A380, had it not financed the development of its earlier model
LCA in significant part through LA/MSF. It follows that the view that Airbus
could have launched the A380 as a standalone proposition is dependent upon
Airbus having received LA/MSF to develop all of its previous models of LCA.
Thus, either directly or indirectly, LA/MSF was a necessary precondition for
Airbus' launch in 2000 of the A380.%"

542. Thus, the findings of the original Panel and the Appellate Body have settled the A380
causation issues that the EU now seeks to revive. The EU goes so far as to recycle its criticisms
of the Dorman Report, including by using the same Carballo Declaration from the underlying
proceeding,®’® but neither the EU nor its expert, Professor Whitelaw, provide a legitimate basis
for disturbing the original Panel’s rejection of these arguments.®”’

543. To provide further confirmation that the A380’s launch and market presence was
dependent on LA/MSF, and in light of very similar EU arguments concerning the A350 XWB,
the United States asked Professor David Wessels of the University of Pennsylvania’s Wharton
School of Business to conduct a quantitative counterfactual analysis of Airbus’s ability to
undertake a major new LCA program.®”® Framing the analysis in conservative terms, Professor
Wessels proceeds under the “impossible” counterfactual scenario contemplated by the original
Panel, whereby Airbus would have approached the A380 launch point having launched all of its
earlier LCA through commercial financing.!”® (It is impossible because the original Panel found
that Airbus likely would not exist without LA/MSF, and in the unlikely event that Airbus did
exist, would have been a smaller and weaker manufacturer with a narrower product line).°

875 EC — Large Civil Aircraft (Panel), para. 7.1948.
876 EU FWS, paras. 1015-1027.
877 See Section VI.C.4.e.i of this submission.

878 professor David Wessels, Assessing Airbus’ Capacity to Fund Large Scale Projects Without LA/MSF
(Oct. 17, 2012) (Exhibit USA-364) (“Wessels Report™).

879 EC - Large Civil Aircraft (Panel), para. 7.1948 (“We have found that the cost for Airbus of obtaining
market financing for the A300, A310, A320 and A330/A340 would have been many percentage points greater than
what it actually was because of LA/MSF in each instance. Given the amount of funding transferred to Airbus under
the individual LA/MSF contracts, and in the light of the formidable risks associated with the LCA business and the
learning curve effects that are necessary to successfully participate in this sector, we have found that it would not
have been possible for Airbus to have launched all of these models, as originally designed and at the times it did,
without LA/MSF. Even assuming this were a possibility, and that Airbus had actually been able to launch these
aircraft relying on only market financing, the increase in the level of debt Airbus would have accumulated over the
years would have been massive.”).

80 EC — Large Civil Aircraft (Panel), paras. 7.1948, 7.1984, 7.1993.
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According to the original Panel, the higher cost of financing its actual product line on
commercial terms would have imposed on Airbus a “massive” debt and prevented Airbus from
launching the A380 as and when it did. %

544.  Under the “massive” debt scenario contemplated by the original Panel, Professor
Wessels’ analysis proceeds in three steps:

In the first step, | estimate Airbus’ commercial debt burden in 2001 by applying a
below investment grade debt rating (but not default rating) to the company. In
Step 2, | forecast the income statement and balance sheet over the next twenty
years to determine Airbus’ ability to pay down debt. In Step 3, | determine when
Airbus would gain investment grade status, allowing the company to redeploy
capital to new large scale projects and raise external funding.

545. Professor Wessels calculates that Airbus’s debt in 2001 would have been at least €24.3
billion. Paying down this debt to sustainable levels would have required Airbus to delay its next
major LCA program — that is, delay any new development program on the scale of the A380 or
A350 XWB — until at least 2019. As Professor Wessels explains:

Under the massive debt scenario, and based on reasonable assessments of
operating margin and capital turnover associated with Airbus’ pre-A380 models
over the 2001-2020 period, | believe Airbus would ultimately be able to pay down
its massive commercial debt burden, but only gradually, not reaching investment
grade status until 2019. Only upon reaching investment grade status would the
company be able to rededicate internal cash flow to large scale projects. Ina
similar vein, external capital providers would be reluctant to fund large scale
projects before Airbus reached investment grade status, given the significant
likelihood of bankruptcy. Therefore, | conclude that Airbus would have been
unable to fund, either through internal or external means, the A350 XWB or the
A380 prior to 2019 without LA/MSF. This conclusion is consistent with the
principle that an unsubsidized company with excessive debt must forego new
large scale investments until it has paid down debt to a manageable level.®

546. Thus, even granting the EU the benefit of an “impossible” counterfactual that is more
favorable than the likely counterfactual scenarios absent LA/MSF, Airbus would have been
unable to launch the A380 or the A350 XWB until 2019. Professor Wessels’ analysis accords
with the original Panel’s findings that “the magnitude of the specific subsidies is certainly

81 EC — Large Civil Aircraft (Panel), paras. 7.1948.
882 \Wessels Report, p. 3 (Exhibit USA-364).
883 Wessels Report, p. 6 (Exhibit USA-364).
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sufficient to have had the effect of enabling Airbus to launch successive models of LCA at a
pace it could not otherwise have achieved.”®*

547.  Insum, the EU has failed to rebut the U.S. demonstration that LA/MSF, including
LA/MSF to the A380, is a genuine and substantial cause of the A380’s launch and current
market presence, and continues to cause present adverse effects to the interests of the United
States.

4. The A350’s launch and current market presence are dependent on LA/MSF,
and the EU has failed to rebut this.

548. In its attempt to rebut the U.S. demonstration that LA/MSF is a genuine and substantial
cause of the A350 XWB’s launch and market presence, the EU argues, first, that all LA/MSF to
Airbus LCA prior to the A350 XWB must be excluded from the Panel’s analysis of LA/IMSF’s
effects on the A350 XWB, such that the effects of prior LA/MSF must be considered non-
attribution factors. Second, the EU contends that, once the effects of pre-A350 XWB LA/MSF
are treated as non-attribution factors, Airbus could have launched the A350 XWB as and when it
did without relying on LA/MSF, using instead alternative funding sources such as internal funds,
external investment, and additional support from risk-sharing suppliers.

549. The EU’s attempts to deny the genuine and substantial causal relationship between
LA/MSF and the launch and market presence of the A350 XWB collapse under the evidence it
provided in response to the Panel’s request of September 4, 2012. Although the EU seems to
have failed to comply fully with the Panel’s request — the EU [***]%® — what the EU did submit
provides compelling confirmation of the U.S. adverse effects arguments related to the A350
XWAB. Despite receiving billions of euros in LA/MSF for prior LCA programs, Airbus

[[ HSBI ]1%%® [[ HSBI11®" This evidence confirms what the United States demonstrated in its
first written submission: without LA/MSF, the A350 XWB would be absent from the market,
and the U.S. industry’s sales and market share would be significantly higher.

550. Below, the United States demonstrates that the EU:

 fails, generally, to account for the effects of pre-A350 LA/MSF (particularly pre-A380
LA/MSF), under the mistaken premise that such LA/MSF has been withdrawn;

 fails, specifically, by dismissing the technology effects of pre-A350 LA/MSF, without
which Airbus would have been unable to develop the A350 XWB as and when it did;

84 See EC - Large Civil Aircraft (Panel), para. 7.1972.

83 see EU Replies to the Panel’s 4 September 2012 Request to the European Union under Article 13.1 of
the DSU, paras. 3-4 (Oct. 5, 2012).

86 See, e.g., [[ HSBI ]].
87 See, e.g., [[ HSBI ]].
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551.
would not be in the market, and, as a consequence, the U.S. LCA industry’s sales would have
enjoyed higher sales, and would not be threatened with displacement and impedance.

552

fails to show that the launch of the A350 XWB in December 2006 was not influenced by
A350 XWB LA/MSF, because the EU member States guaranteed and coordinated their
support with Airbus before, during and after the A350 XWB’s launch, following a similar
temporal sequence as in previous batches of WTO-inconsistent LA/MSF;

fails to show that Airbus could have funded the A350 XWB’s development absent
LA/MSF, because the EU’s vague assertions regarding the availability of funding from
EADS, and risk-sharing suppliers ignore the immense financial effects of pre-A350 XWB
LA/MSF; repeat the same arguments regarding support from EADS and risk-sharing
suppliers that were rejected by the original Panel and the Appellate Body; and imagine
that risk-sharing suppliers could nearly double their share of development funding when
many of those suppliers needed EU member State aid of their own just to participate at
existing levels; and

fails to show that the A350 XWB business case would have been viable absent LA/MSF,
because the EU provides no supporting evidence, while the available evidence contradicts
the EU position.

The U.S. causation demonstration remains unrebutted: without LA/MSF, the A350 XWB

a. The EU’s A350 XWB causation argument relies on the erroneous premise
that the effects of pre-A350 XWB LA/MSF on the A350 XWB’s launch and
market presence should be ignored and treated instead as non-attribution
factors.

In its first written submission the United States demonstrated that a genuine and

substantial relationship exists between LA/MSF to prior Airbus LCA and the launch and market
presence of the A350 XWB.%¥8 The EU never even attempts to demonstrate that Airbus could
have launched the A350 XWB in the absence of some or all of the pre-A380 XWB LA/MSF.

Thus, the EU appears to have conceded that Airbus could not have funded the A350 XWB
absent that prior LA/MSF. Indeed, the decisive financial effects of pre-A380 XWB LA/MSF on
Airbus’s ability to undertake the A350 XWB program are confirmed by Professor Wessels’
guantitative analysis, as discussed in Section VI1.D.4.d below.

553. Instead, similar to its A380 causation argument, the EU relies on the faulty premise that
all pre-A350 XWB LA/MSF - i.e., from the A300 through the A340 (and with less conviction,
the A380) has been withdrawn,® and on that basis, argues that the effects of those subsidies
cannot be considered with respect to U.S. claims concerning the launch and market presence of
the A350 XWB. According to the EU, the effects of those subsidies, which the original Panel
concluded and Appellate Body affirmed were profound, must now be treated as non-attribution
factors. Indeed, the EU cites Airbus’s current financial capacity and its LCA experience,

888 US FWS, paras. 370-378.
89 EU FWS, para. 1095.



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 197

knowledge and technologies — the specific effects of pre-A380 LA/MSF - as the very bases for
its ability to launch the A350 XWB without the most recent two rounds of LA/MSF.*®

554.  Again, as demonstrated above, none of the pre-A350 XWB LA/MSF has been withdrawn
and there is no basis for excluding the effects of prior LA/MSF from the analysis of current
adverse effects caused by the A350 XWB LA/MSF.?" Because the effects of prior LA/MSF
cannot be ignored, the EU’s A350 XWB causation argument collapses, and the Panel can dispose
of the EU’s A350 XWB causation argument before entertaining the EU’s unsustainable
contention that the technology and learning developed on prior Airbus LCA programs had
nothing to do with the A350 XWB, its implausible characterization of the A350 XWB launch
decision as uninfluenced by LA/MSF, or its hypotheses concerning Airbus’s ability and
willingness to fund the A350 XWB program absent LA/MSF. Nevertheless, all of these EU
arguments fail on their own terms, as shown below.

b. The EU has failed to rebut the U.S. demonstration that pre-A350 XWB
LA/MSF had significant technology and learning effects that contributed
to the launch and market presence of the A350 XWB.

555. In the underlying case, the original Panel found — and the Appellate Body affirmed — the
existence of a genuine and substantial link between the subsidies and the market presence of
every single one of Airbus’s aircraft during the 2000-2006 period.®* The original Panel
recognized the spillover financial effects of the LA/MSF, and also found that the learning and
experience accumulated on each subsidized aircraft program launch has been essential in
enabling Airbus to advance along the learning curve and develop each subsequent competitive
aircraft programs. As the original Panel stated:

That static and dynamic (“learning curve”) economies of scope and scale
achieved in the context of one model of LCA are an important part of the
development and production of other LCA models has also been recognized by
economists. It is undisputed that LCA projects involve complex development and
production technology. Therefore, knowledge and experience gained in the
development and production of one model aircraft will tend to lower the costs of
development and production of subsequent aircraft.®®

556. The original Panel also specifically recognized that Airbus’s ability to design and
manufacture the A380 was dependent upon its “technical capabilities derived in part from its

890 gee EU FWS, para. 1099.

1 For the reasons explained above, this is true even if the pre-A350 LA/MSF is assumed to have been
withdrawn.

82 EC — Large Civil Aircraft (Panel), paras. 7.1932-7.1949.
83 EC — Large Civil Aircraft (Panel), para. 7.1936.
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experience in the development of its earlier model LCA funded in significant part by
LA/MSF.”* The Appellate Body agreed:

Given the Panel’s earlier factual finding concerning the importance of learning
curve effects in the LCA industry, it can only follow that a counterfactual Airbus
with a narrower product offering would have accumulated less technical
experience that Airbus actually did in the development of its full range of LCA.
Following this logic, a non-subsidized Airbus that had developed fewer LCA
models would have accumulated less technical experience than the subsidized
Airbus actually did, which in our view supports the Panel’s conclusion that the
launch of the A380 would not have occurred in 2000 without LA/MSF. %

557. Inits first submission, the United States demonstrated that the same general learning
curve effect operated to enable Airbus to launch the A350X WB when and as it did, with the
promised delivery schedule offered, and, additionally, that Airbus intentionally drew on
particular technologies that were developed and proven on earlier subsidized programs in order
to allay some of the time, expenditure and uncertainty inherent in any new aircraft program. The
EU weakly disputes the specific technology connections, and then contends that the presence of
certain “all-new” technologies on the A350 XWB breaks the learning curve, such that the
experience gained from prior aircraft programs made possible by LA/MSF is not genuinely and
substantially linked to the A350 XWB. The evidence, in contrast, reveals quite a different
reality.

558. The EU’s argument is based, at its core, on two “new” things that Airbus was required to
learn in order to launch the A350 XWB: (1) how to design and manufacture composite aircraft
structures, including an all-composite fuselage; and (2) how to develop an all-new aircraft
through a design and development process that is “more front-loaded” than the process used for
its earlier aircraft development programs.®®® Neither breaks the causal link. As the United States
demonstrates below, including through Airbus’s own statements and the views of Boeing experts
who just completed the similar task of launching the all-composite fuselage 787, the use of
certain new technologies and development processes for the A350 XWB does not minimize the
importance of Airbus’s prior experience. First, although the A350 XWB incorporates new
technologies, it is also uncontested (in fact, Airbus is selling the fact) that it utilizes many key
technologies that were developed and proven on earlier subsidized aircraft programs. Second,
Airbus’s use of composites technologies on its prior commercial aircraft programs directly
informed its ability to design and manufacture new composite structures on the A350 XWB.
Third, the risks and challenges associated with the “new” aspects of the aircraft, particularly in
light the front-loaded design process adopted for the A350 XWB actually heighten the
importance of Airbus’s prior experience in the large civil aircraft market. Fourth, Airbus’s

84 EC - Large Civil Aircraft (Panel), para. 7.1948
85 EC — Large Civil Aircraft (Appellate Body), para. 1355.
8% EU FWS, para. 1159.
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ability to manage (and its market credibility to sell) the A350 XWB program depends on the
overall prior experience Airbus gained on LCA programs. Importantly, all of these significant
benefits flowing from Airbus’s experience in prior programs exist solely because of WTO-
inconsistent LA/MSF that has not been brought into compliance.

I The A350 XWB utilizes many technologies and systems that were
developed and “proven’ in the launch and in-service phases of its
prior commercial aircraft programs.

559. The EU, citing statements made by Airbus personnel, argues that the United States has
not made a prima facie case regarding the utilization of many technologies from earlier programs
on the A350 XWB. The United States disagrees and here offers additional evidence to confirm
that the A350 XWB is drawing on many technologies developed and proven on prior aircraft
programs — most notably, the recently-developed A380.

560. To begin, Airbus current marketing touts that “{m}any of the {A350 XWB’s onboard
systems} are derived from Airbus” A380, providing the advantages of operational experience
with this 21% century flagship aircraft and ensuring a high level of maturity at the A350XWB’s
entry into service.”®" Airbus lists, in particular:

“The application of variable frequency generators, which were first introduced with the
A380, provides more power with less weight and lower maintenance costs, along with
increased reliability and time-between-removals.” %

* “Another A380-proven concept is the use of two hydraulic circuits (instead of three on
other jetliners), with redundancy provided by a dual-channel electro-hydraulic backup
system.” 8%

e “Inaddition, A350 XWB’s hydraulics will be operated at the higher pressure level of
5,000 psi., which also is used on the A380. This increased operating pressure reduces the
size of pipes, actuators and other system components while also facilitating the overall
access — leading to improved reliability and maintainability, as well as reducing weight
and increasing cost savings.”

*  “The A350 XWB will be a faster, more efficient and quieter aircraft as the result of its
advanced wing design — which combines aerodynamic enhancements already validated
on the A380 with further improvements developed by Airbus engineers.” %*

561.  Airbus has also touted the “reuse” of A380 flight control systems,**? and highlighted the
A350 XWB’s use of A380 flight controls and cockpit systems:*®

87 Airbus website, A350XWB-Technology (Exhibit USA-427).
8% Airbus website, A350XWB-Technology (Exhibit USA-427).
89 Airbus website, A350XWB-Technology (Exhibit USA-427).
%09 Ajirbus website, A350XWB-Technology (Exhibit USA-427).
% Ajrbus website, A350XWB-Technology (Exhibit USA-427).
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%2 Flight Global, A350XWB Ready to Rock (Exhibit USA-428) (quoting Airbus official regarding the 2H2E
architecture developed for the A380, including the 5000psi hydraulic system).

%3 EADS presentation, A350XWB launch briefing (Dec. 4, 2006) at slide 10 (Exhibit USA-366); Airbus
presentation, A350 XWB launch briefing (Dec. 4, 2006) at slide 11 (Exhibit USA-439).
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Airbus also cites the “Benefit of A380 evolutions” and “Common type rating with A330
targeted” as examples of A350 XWB “commonality and innovations.”%%*

562. In addition, the Schneider Declaration details the significant use on the A350 XWB of
technologies developed and proven on the A380 program:

o [***]905

e “{T}he avionics system on the A350XWB will be an enhanced version of the same

integrated modular avionics system developed for the A380 and the Air Data and Inertial
Reference system is the also the same as the one developed and used on the A380. More
basically, the A350XWB will share the common flight deck that Airbus uses across its
aircraft models -- including fly-by-wire, side-stick controllers, internal displays, as well
as the pilot interface with cursor control device and QWERTY keyboard used on the
A380 -- to facilitate “cross-crew qualification” and its ability to sell a mixed-fleet to its
customers.” %%

. [***]907

+  “The A350XWB nose section [***] Furthermore, [***] %

* “There are many other examples of ‘reused’ systems on the A350XWB. [***]
563. Many of these systems have been supplied on both the A350 XWB and A380 programs
by third parties, in many cases the same third parties. Indeed, a hallmark advantage to be gained
from prior commercial aircraft development experience is the ability to return to the same
systems (which the manufacturer now has experience integrating into its aircraft and data from
the in-flight service of aircraft utilizing these systems), and the same suppliers (who have proven
themselves able to work with your development and production system).”*° As observed in the
Schneider Declaration, the existence of the prior aircraft development program also gives
suppliers an opportunity to develop and hone their technologies in a manner that would not have
been possible in the laboratory or single prototype demonstrations.**

909

564. Airbus’s own suppliers have expressed the same view about the relationship between
their work on the A380 and their work on the A350 XWB. For example, Greg Albert, Vice
President for Airbus Programs at Honeywell Aerospace, has explained that the systems used on
the A350 XWB are on a “{t}echnology continuum from systems developed for the A380, its

%4 Ajirbus presentation, A350 and NEO update — Harry Nelson, Experimental Test Pilot (Apr. 2012)
(Exhibit USA-379).

%3 Schneider Declaration, para. 31 (internal citations omitted) (Exhibit USA-354) (BCI).
%8 Schneider Declaration, para. 36 (internal citations omitted) (Exhibit USA-354) (BCI).
%7 Schneider Declaration, para. 32 (internal citations omitted) (Exhibit USA-354) (BCI).
%8 Schneider Declaration, para. 33 (internal citations omitted) (Exhibit USA-354) (BCI).
%9 Schneider Declaration, para. 37 (internal citations omitted) (Exhibit USA-354) (BCI).
%10 schneider Declaration, para. 18 (Exhibit USA-354) (BCI).

%11 Schneider Declaration, para. 16 (Exhibit USA-354) (BCI).
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larger sister, which also will contribute to earlier systems maturity.”*** Similarly, he explains
that “{t}he goal of maintaining hardware commonality between the A380 and A350 — that has a
lot of benefits in running an A350 development program and focusing on early maturity.”

565. These technology links between Airbus’s prior aircraft programs and the A350 XWB
make clear that the “old” has not been completely abandoned in favor of “all-new.” The fact that
the A350 XWB incorporates new applications of composites material (the implications of which
are discussed in the next section) does not — as the EU attempts to argue — eliminate the
“valuable lessons learned” or “critical technologies, processes and knowledge that Airbus
applied” from its prior program.®*® Contrary to the EU’s arguments, many of the technologies
and technical capabilities “derived from its experience in the development of earlier (metallic)
LCA”** remain highly relevant, even directly applied, despite the decision to utilize a composite
fuselage and wing.

566. In addition, Airbus has drawn from its experience on prior aircraft programs to reject
certain technologies that did not perform according to expectation. The Schneider Declaration
highlights the example of GLARE, a technology that was touted on the A380, [***]°*> A more
high profile example of Airbus’s learning from experience relates to the cracks that have
emerged in the A380 wings during in-service experience:

{1}t is clear that the company has learnt significant lessons from the A380 and is
incorporating them into the design of the A350XWAB. It has already, according to
Tom Williams, scoured the A350 design and replaced any instances of the lighter
7449 aluminium with the stronger 7010. Secondly, the company will be doing
extra thermal testing to assess fatigue. One of the issues of the A380 wing cracks
was that the implications of temperature changes from low temperature at altitude,
and the aircraft baking on a hot ramp in the sun, had not been fully investigated or
assessed. *°

567. Insum, the A350 XWB relies on technologies developed for prior commercial aircraft
programs, including, most recently, the A380. Given that the original Panel found that Airbus
would not have been able to launch any of its aircraft programs, including the A380, without
LA/MSF - and, therefore, it would not have had an opportunity to develop these technologies to
commercial scale and gain experience with in-service performance — the EU cannot sustain its
argument that the prior LA/MSF is not a genuine and substantial cause of Airbus’s ability to
launch the A350 XWB as and when it was launched.

%12 Avionics Today, A350 Extra Wide Responsibility (June 1, 2009) (Exhibit USA-429).

13 EU FWS, para 1160.

%14 EU FWS, para 1166.

%15 Schneider Declaration, para. 34 (Exhibit USA-354) (BCI).

%16 Tim Robinson, Winning the X(WB) factor, Aerospace Int’l (July 2012) (Exhibit USA-367).
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ii. Airbus’s use of composites technologies on its prior commercial
aircraft programs directly informed its ability to design and
manufacture “new’” composite structures on the A350 XWB.

568. The EU’s arguments, and the statements by Airbus personnel, emphasize the “new” use
of composites on the A350 XWB, including an all-composite fuselage and a composite-metal
hybrid wing.®*” The significantly increased use of composites reflects the same sort of
technology advance that Boeing also undertook for its 787 aircraft. As the Schneider
Declaration explains, however, the decision to use a composite fuselage and wing does not
diminish the relevance a manufacturer’s prior commercial program composites experience. To
the contrary, Boeing considers that its “ability to undertake and resolve these challenges drew
heavily on our prior experience designing and producing composites for our earlier commercial
aircraft programs, including, for example, the 777 composite horizontal and vertical
stabilizers.”®*® Similarly, Airbus’s effort to increase the use of composites for these applications
requires it to draw directly on the commercial-scale manufacturing composites application
experience and in-flight data that it gained on prior commercial aircraft programs.

569. Prior to the A350 XWB launch, Airbus had some very significant prior commercial
aircraft program experience (recognizing that each of these innovations was developed on a
launch-aid enabled program). The following list summarizes Airbus’s first adoption of each of
the many composite commercial aircraft parts it used prior to A350 XWB launch.

o A300 composite tailfin leading edges

e A300/A310 composite rudder

o A310-300 composite commercial aircraft primary structure, a vertical stabilizer
e A320 composite tail

o A340 composite horizontal stabilizer -- a “wet” structure (i.e., containing fuel)
e A340-500/600 composite carbon-fiber keel beam

« A380 composite center wing box®'® and rear fuselage section

570. Indeed, Airbus summarizes its “step by step gain of composite experience” over the
course of its history in the following graphic:**

I EU FWS, para. 1163.
%18 Schneider Declaration, para. 22 (Exhibit USA-354) (BCI).

%1% The EU emphasized in its FWS that the A380 does not have a “composite wing.” See EU FWS para
1185. The US accordingly assumes that the “A380 wing experience” referenced in the Bregier presentation
submitted as Exhibit US-143 was a reference to the A380 composite wing box.

%0 EADS presentation, Composites in Airbus — A Long Story of Innovations and Experiences by Guy
Hellard (2008), slide 5 (Exhibit USA-440).
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A step by step gain of composite experience
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571. Itis the A380 experience, in particular, that provided Airbus with some of the most
relevant experience as it has undertaken A350 XWB development, including with large-scale
composite structures. As detailed in the Schneider Statement, the A380 composite parts include:

a vertical tail (1,238 sq. ft), a horizontal stabilizer (2,203 sq. ft, which is as large
as the main wing of the A310), a center wing box, aft pressure bulkhead and rear
fuselage section. In order to achieve commercial-scale production of the A380
using these technologies, Airbus had to learn not just to design very large-scale
composite parts, but also to manufacture such large composite structures at a
reasonable cost. In addition, now that the program has reached commercial-scale,
it has developed a wealth of “in-flight” data on the latest composite technologies
and significant commercial-scale production experience.**

572.  Another example of A380 composites technology being transferred to the A350 XWB is
the single-piece composite engine inlet, which

%21 Schneider Declaration, para. 24 (internal citations omitted) (Exhibit USA-354) (BCI). In the slide
reproduced above, Airbus also recognizes the importance of its “unique experience with more than 70 million FH
{flight hours} cumulated.”
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[***]1%2% As explained in the Schneider Declaration, [***]%*

573. The relevance of prior commercial program experience is evident not only in the direct
drawing on experience and data developed on prior programs, but also in the allocation of
workshare on the A350 XWB. Airbus has designated internal “centers of excellence” for various
technologies among its various facilities, and many of those facilities that focused on design and
production of the composite structures for the A380 have again been selected to do this work for
the A350 XWB.%* And as Airbus itself explains, the “Nantes {facility} specialises in centre
wing boxes for all Airbus aircraft, including the A380 and A350 XWB. This site also is a leader
in the manufacturing of structural parts in carbon fiber reinforced plastic, such as the keel beam
for the A350 XWB and A340-500/600, and the centre wing box for the A380 — representing an
industry first.”9%

574. Finally, the Schneider Declaration emphasizes that, from the perspective of a commercial
aircraft manufacturer, the most relevant experience for a new commercial aircraft program,
including in the context of composites applications, is prior commercial aircraft program
experience.”®® The specifications of commercial aircraft regulators and customers differ from
other customers. Understanding the benefits and limitations of various manufacturing tools can
only be finally determined once commercial-scale production is underway. And the most
valuable in-service performance data (i.e., how the part is really working under extended mission
conditions) can only be derived once parts are actually flying in-service on a fleet of commercial
aircraft.

575. The evidence is clear that Airbus’s decision to design and deploy a composite fuselage
and wing on the A350 XWB has put a premium on the knowledge gained on its prior
commercial aircraft program composites experience. Given that its prior experience — in
particular, its most recent A380 development and operational experience with large composite
primary structures — was gained on a program enabled by LA/MSF, it is inconsistent with the
facts and the very experience of Airbus over the past 40 years to argue that prior LA/MSF is not
genuinely and substantially related to Airbus’s ability to develop the A350 XWB as it is doing.

iii. Airbus’s adoption of an accelerated development schedule with
significant front-loading of design work puts a premium on prior
commercial aircraft program experience.

%22 Schneider Declaration, para. 26 (internal citations omitted) (Exhibit USA-354) (BCI).
%23 Schneider Declaration, para. 26 (internal citations omitted) (Exhibit USA-354) (BCI).
%24 Schneider Declaration, para. 28 (Exhibit USA-354) (BCI).

%5 Airbus, Airbus Centres of Excellence (Exhibit USA-306).

%26 See Schneider Declaration, para. 16-20 (Exhibit USA-354) (BCI).
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576. The EU has also emphasized that links to prior aircraft programs are broken by the
changes to its aircraft development process for the A350 XWB. %" The “new” DARE (Develop
and Ramp-up Excellence) process, as it is called, requires “a significant level of engineering

effort much earlier in the process in order to attain a higher maturity of the aircraft design earlier
1,928
on.

577. To begin, this new moniker does not describe a “new” development process — the aircraft
manufacturer must still achieve all the same technology maturation, integration and certification
milestones prior to first delivery. Airbus personnel have not said otherwise.

578. Moreover, the pace of development and front-loading of various design work is, in large
part, made possible by innovation and adoption of the most advanced computer-aided design
(CAD) software. Airbus learned direct and recent lessons related to CAD software during
development of the A380 — both the dangers of not having uniform deployment of the same
software across the various design partners, and the benefits of having all design partners use the
latest tools. In particular, Airbus expended significant resources during the A380 development
phrase to address the need for standardized computer-aided design software across all of its
facilities (after a major error was discovered resulting from the initial use of different CAD
software in different facilities), including adopting 3-D mock-ups, and correcting for the
incidence of unfinished work being flowed down the line.”® As a result, Airbus is now well-
positioned to achieve the development schedule that it has set for itself on the A350 XWB

program.**°

579. More generally, the benefit of lessons learned by Airbus on its prior aircraft programs are
of particular value in the context of an ambitious new aircraft development schedule that
emphasizes an early design freeze. As explained in the Schneider Statement, prior expertise and
in-flight data help engineers to select and assess new technologies at a faster pace:

Under tight program development timelines, every bit of prior commercial
expertise matters immensely in helping engineers to select and assess the
commercial viability of technologies (both proven and new) to be included on the
new platform. In particular, there is a huge advantage to understanding how
certain types of technologies can be scaled to commercial production and how

%7 EU FWS, para. 1116
%8 EU FWS, para. 1116

%29 Bloomberg News, “Airbus vows computers will speak same language after A380 delay,” (Sept 28,
2006) (Exhibit USA-430) (“In a two-page memo to Airbus employees dated Sept. 11, {EADS CEQ} Streiff, 52,
highlighted software as a key challenge in fixing wiring problems that were “even more complex that the company
envisaged earlier.” Airbus has begun putting in place “electrical engineering IT tools” common to the French and
German teams and training the Hamburg engineers on them, he wrote in the memo obtained by Bloombert News.
“Together, as “‘one Airbus,” we will overcome these challenges,” he wrote.”)

%30 See Schneider Declaration, para. 21 (Exhibit USA-354) (BCI); see also Flightglobal, “A350 is a study in
lessons learned by Airbus on A380,” (May 11, 2010) (Exhibit USA-432)
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they function and interact in-flight. There will always be surprises when moving
from the laboratory to a commercial-scale aircraft program; but the more
commercial experience a manufacturer has, the better able it is to minimize the
surprises and deal with the ones that do surface. **

580. Finally, Airbus’s prior relationships with suppliers in the context of commercial aircraft
development programs, and lessons learned from past integration errors, can help it to avoid
costly mistakes as a manufacturer moves beyond the point of concept freeze. As Airbus CEO
Fabrice Bregier explains, Airbus expects to be able to manage an A350 XWB development
process that put significant demands on its suppliers because it has learned lessons regarding
supplier management issues from its A380 program experience. With respect to supplier
management, he has stated: “We learned our lessons from the A380. . ..”%** Airbus has also
confirmed that it has learned from integration and assembly errors made during the development
stage of the A380 program, including about flowing unfinished work down the line, and it is
putting these lessons to work on the A350 XWB program. As Bregier stated recently in the
context of a delay related to wing development: “We don’t want to rush to final assembly with
incomplete wings,” he said during the Airbus wrap-up news conference at the Farnborough air
show. “This will not happen with me as Airbus CEO. | have no intention of repeating past
mistakes.””%*® Bregier’s statements are evident acknowledgement of the direct manner in which
manufacturers draw on the lessons learned during their past new aircraft program development
efforts.

iv. Airbus’s prior aircraft program experience, in general, is of
paramount importance to its overall ability to manage the A350
XWB development program and convince the market that it will be
able to do so.

581. Getting an all-new aircraft program off the ground is an incredibly complex, high-risk
endeavor. Airbus’s ability to convince the market that it can successfully manage an all new
program — which is critical to accessing capital and customer advance payments necessary to
help fund such an effort — relies on market credibility established through prior experience. No
matter how much design work can be done in a theoretical and prototype test setting, that sort of
experience cannot substitute for the expertise and learning achieved by overcoming the
challenges of designing, integrating, certifying, scaling-up, producing, and managing unexpected
in-service performance of a commercial aircraft program. A manufacturer undertaking such an
effort must not only be able to achieve its objective (and the relevance of past commercial
program experience in this regard is discussed above), but it must also be able to convince the

%1 Schneider Declaration, para. 20 (Exhibit USA-354) (BCI).

%2 The Wall Street Journal, “Supply chain continuity is main risk for Airbus A350 Program,” (January 17,
2012) (Exhibit US-431).

%3 Aviation Week, “Airbus CEO says A350 wing delayed, but under control (July 12, 2012) (Exhibit USA-
435) (emphasis added).
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market that it will be able to do so. Airbus was only in a position to make that case because of
its experience on the prior aircraft programs made possible by LA/MSF.

582. The original Panel recognized that program experience provides essential market
credibility for an entity undertaking the launch of an all-new aircraft program. For example, it
took note of the following statement by past Airbus managing director Jean Pierson:

Imagine if | had gone {in 1970} to a bank and said, ‘I have just started a
management team from various European countries. | intent to make a large
aircraft to compete with Boeing. Will you lend me $1 billion? You may lose it
all. Or you may start to make some money twenty years from now! | leave it to
your imagination the welcome | would have had. No financial institution would
have taken such a risk, or if it had the interest rates would have been simply
prohibited. %

Based on this and related evidence, it ultimately found that prior technical program experience is
essential to mitigating launch risk.

583. The original Panel specifically found that launching an LCA program without prior
experience significantly increases the risk of an already risk-fraught endeavor: “Prior to the{ir}
1969 Agreement, the companies that would eventually form part of Airbus Industrie GIE ... had
not yet worked together on any endeavour of similar scope of ambitions. Both {the US and the
EU} have recognized the complexities and the risk involved in launching such a project....
{T}he degree of risk associated with Airbus’ first venture into LCA manufacturing was probably
the greatest among all of its LCA projects.”%*®

584. Moreover, Airbus itself has recognized the importance of selling its experience to the
market. For example, when cracks began to appear in the wings of in-service A380 aircraft,
Airbus CEO Tom Enders reassured the market as follows:

“Are we learning from this? Absolutely. We are taking lessons from the A380
programme for the A350 programme,” he said, referring to the company's next
project, a mid-sized jetliner designed to compete with the Boeing 787
Dreamliner.... “We have a thorough investigation underway on how we could
make these mistakes in the first place and to eradicate the sources of the
mistakes," he said.”%%

585. The EU’s attempt to dismiss the importance of prior LCA industry experience — none of
which Airbus would likely have absent LA/MSF — implies that any company with sufficient
resources could successfully develop and bring to market new LCA, even if it had never before

%4 EC - Large Civil Aircraft (Panel), para. 7.1933.
%5 EC — Large Civil Aircraft (Panel), para. 7.1933.
%6 Reuters, Airbus learns from A380 saga (Feb. 15, 2012) (Exhibit USA-433).
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designed, developed, managed, and produced an LCA program. This proposition is refuted not
only by Airbus’s demonstrable reliance on its own prior experience, discussed above, but also by
the difficulties faced by aspiring entrants to the single-aisle LCA market segment — i.e.,
Bombardier, COMAC, Mitsubishi Aircraft Corporation, Sukhoi, and United Aircraft
Corporation.®*" These new entrants are marketing all-new metallic single-aisle aircraft,
essentially up-to-date versions of the same aircraft that Boeing and Airbus have been building for
30 years. Yet, these companies, some of which have vast financial resources and supplier
experience on Airbus and Boeing LCA programs,*® are struggling to achieve broad market
acceptance for their products because customers perceive significant, and often prohibitive risks,
in ordering aircraft from new entrants that do not have a successful track record.®*

586. In sum, the EU argument boils down to the proposition that Airbus would be in a position
to launch (and sell) the A350 XWB absent the LA/MSF that enabled it to undertake all of its
prior commercial aircraft programs. The facts, as set forth above, demonstrate that despite the
“new” technologies and processes that it is implementing on the A350 XWB program, Airbus’s
ability to achieve its technical goals (and convince the market that it will do so) is genuinely and
substantially related to the specific technologies and experience — most notably, from the recent
A380 program — that Airbus would not have absent LA/MSF.

C. The EU has failed to show that the launch of the A350 XWB was
unaffected by LA/MSF to the A350 XWB.

587.  The United States demonstrated the effects of LA/MSF on the A350 XWB in terms of
both pre-A350 XWB LA/MSF and A350 XWB LA/MSF. Whether considered in the aggregate
or solely in terms of A350 XWB LA/MSF, LA/MSF has a genuine and substantial relationship
with the launch and market presence of the A350 XWB.**

588. The EU conspicuously fails to deny two critical points. First, the EU does not deny that
LA/MSF to the A350 XWB is a specific subsidy, stating instead that LA/MSF for the A350
XWB is “on terms and conditions that may or may not involve subsidisation.”®** This is
confirmed by [[ HSBI J]*** Second, the EU does not deny that the member States agreed in
principle to provide funding to the A350 XWB well before the LA/MSF arrangements were
formalized in 2009.

%7 Bair Declaration at para. 30 (Exhibit USA-339) (BCI).

%8 Andrew Parker, Aerospace: A dogfight for the duopoly, Financial Times (Aug. 6, 2012) (Exhibit USA-
456).

%9 Bair Declaration at para. 30 (Exhibit USA-339) (BCI); Andrew Parker, Aerospace: A dogfight for the
duopoly, Financial Times (Aug. 6, 2012) (Exhibit USA-456).

0 US FWS, paras. 360, 370, 374, 375, 379.
%1 EU FWS, para. 1129.
%2 See, e.g., [[ HSBI ]].
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589. The EU instead focuses on timing, specifically the dates on which the A350 XWB
LA/MSF agreements were signed and funds distributed.**® Stating that “the first agreement for
the A350XWB was not concluded until June 2009,” the EU contends that “even if any of the
Member State financing agreements for the A350XWB were to involve a subsidy — it logically
could not have been a cause of the launch of the A350XWB in December 2006.”%**

590. Notwithstanding the evidence contained in these documents, the core of the EU argument
concerns the timing of events. The EU’s arguments concerning the A350 XWB launch decision
focus on the role played by the formal LA/MSF agreements, asserting that “the financing
agreement played no role in Airbus’s commitment to the A350XWB” but remaining silent on the
role played by member States’ commitments that preceded, and were memorialized in, the
financing agreements.**

591. The EU’s timing argument fails for several reasons:

* First, the EU member States had a pattern and practice of providing LA/MSF throughout
Airbus’s history;

* Second, formalizing LA/MSF agreements many months or a few years after an Airbus
LCA program’s commercial launch is not unusual, and the provision of A350 XWB
LA/MSF followed a pattern similar to prior LA/MSF subsidies that were found by the
original Panel and Appellate Body to cause adverse effects. Despite faulting the United
States for not “adducing evidence of a binding agreement prior to the launch of the
A350XWB,”** the EU itself concedes that some prior Airbus LCA programs were
launched before the conclusion of formal LA/MSF agreements;**’ and

* Third, the evidence makes clear that the EU member States had committed to provide
LA/MSF to the A350 XWB before the program’s December 2006 launch. The EU, while
emphasizing the role played by the formal LA/MSF agreements, remains silent on the
role played by member States’ commitments that preceded, and were memorialized in,
the financing agreements.**®

The United States elaborates on each point below.
I Airbus’s history of receiving LA/MSF for each new LCA program

shaped the A350 XWB launch decision.

%3 EU FWS, para. 1102.
%4 EU FWS, para. 1086.
% gee EU FWS, para. 1105.
%8 EU FWS, para. 1103.

%7 EU FWS, para. 1102 (“Contrary to some of the other major LCA programmes for which Airbus received
funding in the past, the company launched the A350XWB several years before the A350XWB financing agreements
were even in place and funds began to be disbursed.”) (emphasis added).

%8 See EU FWS, para. 1105.
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592. At the time Airbus considered launching the A350 XWB in 2006, the EU member States
had provided LA/MSF to all major Airbus LCA programs, as well as derivative programs, over
nearly 40 years. And less than a year before the A350 XWB program was unveiled in July 2006,
Airbus applied for LA/MSF to fund its predecessor, the Original A350. The EU member States
had agreed in principle to do so, although the Original A350 program was replaced by the A350
XWB prior to the conclusion of formal LA/MSF agreements. Given this long and consistent
history — some of it very recent — it strains credulity to think that Airbus did not consider
LA/MSF in determining whether to launch the A350 XWB, launched the A350 XWB without
expecting that the program would be funded in the same way as all other major Airbus LCA
programs, and then was happily surprised to later receive a new round of LA/MSF.

ii. The post-launch formalization of A350 XWB LA/MSF agreements
is consistent with the pattern for LA/MSF to earlier Airbus LCA
programs.

593. The original Panel found that A380 LA/MSF was an actionable subsidy that contributed
to Airbus’s decision to launch the A380, despite that all of the formal A380 LA/MSF agreements
were concluded at least one year after the A380°s December 2000 launch. Therefore, the EU’s
argument®*® that post-launch formalization of the A350 XWB LA/MSF precludes a similar
finding of WTO-inconsistent subsidization cannot be reconciled with the original Panel’s
findings.

594. Indeed, there is nothing unusual in the fact that LA/MSF commitments for the A350
XWB were formalized after the LCA program launch. The EU hints at this when it states that
“{c}ontrary to some of the other major LCA programmes for which Airbus received funding in
the past, the company launched the A350XWB several years before the A350XWB financing
agreements were even in place and funds began to be disbursed.,”**® implying that some of
Airbus’s major LCA programs were launched well before LA/MSF financing agreements were

in place. In fact, such a pattern can be seen for a number of Airbus LCA programs:

LA/MSF Contracts Post-Dating Commercial Launch®®*
Program
LCA Launch
Program Date LA/MSF Document®? Document Date

%9 Cf. EU FWS, para. 1101.
%0 EU FWS, para. 1102 (emphasis added).

%! This list may be non-exhaustive, since the EU has not accounted for all past LA/MSF contracts with
Airbus in a transparent manner. See, e.g., EC — Large Civil Aircraft (Panel), note 2439 (pointing out that the EU
refused to provide the German A330/340 contract, even though the Panel had specifically asked the EU for it).

%2 There was no intergovernmental agreement for the A330-200, the A340-500/600, or the A380. See EC
— Large Civil Aircraft (Panel), para. 7.371.
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Program
LCA Launch
Program Date LA/MSF Document®*? Document Date
A300 Intergovernmental Agreement (France and
A300 1969 Germany) May 29, 19699
A300 1969 French A300B LA/MSF contract [***]%*
A300 Intergovernmental Agreement (All 4
A300 1971 Governments) [***]%°
A300 1969 Spanish A300 LA/MSF contract [***]%°
A310 1978 French A310 LA/MSF contract Apr. 30, 1980%7
A310 1978 A310 Intergovernmental Agreement [***]%8
A320 1984 German A320 LA/MSF contract [***]%°
A320 1984 UK A320 LA/MSF contract [***]%%°
A320 1984 French A320 LA/MSF contract [***]%!
A330/340 1987 Spanish A330/340 LA/MSF contract [***]%2
A330/340 1987 UK A330/340 LA/MSF contract [***]%%2
A320 1984 A320 Intergovernmental Agreement [***]%%
A330/340 1987 French A330/340 LA/MSF contract [***]%%
A330/340 1987 A330/340 Intergovernmental Agreement [***]%°
A330-200 1995 French A330-200 LA/MSF contract [***]%7
A340-500/600 | 1997 Spanish A340-500/600 LA/MSF contract [***]%8

%2 1969 A300-B Intergovernmental Agreement, p. 429 (Exhibit USA-388).

%4 EU FWS, p. 404.
%% EU FWS, p. 404.
%8 EU FWS, p. 404.

%7 See 1997 Senate Report, p. 67 (Exhibit USA-312) (indicating that the A310 agreement was notified

(“notifiée™) on Apr. 30, 1980).

%8 Intentionally left blank.
%9 Germany A320 MSF Agreement, p. 12 (Exhibit USA-313(BCl)).

%0 EY FWS, p. 405.

% A320 Protocole, p. 6 (Exhibit USA-314(BCl)).

%2 EU FWS, p. 405.
%3 EU FWS, p. 405.

%4 A320 Launch Aid Agreement (Exhibit USA-403(BCl)).
%3 EU FWS, p. 405 (providing a non-BCI date for Exhibit EU-43-BClI).

%6 A330/340 Intergovernmental Agreement (Exhibit USA-404(BCI)). [***].

%7 French A330-200 Launch Aid Convention and Protocole, p. 5 (Exhibit USA-315(BCl)).
%8 protocole d’Accord entre I’Etat & Airbus France relatif au programme Airbus A340-500 et A340-600,

p. 6 (Exhibit USA-316(BCl)).
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Program
LCA Launch
Program Date LA/MSF Document®*? Document Date
A340-500/600 | 1997 French A340-500/600 LA/MSF contract [#*]%°
A380 2000 Spanish A380 LA/MSF contract [***]%70
A380 2000 French A380 LA/MSF contract [+
A380 2000 German A380 LA/MSF contract [#*+]972
A380 Agreement Between 4 Airbus Governments and
A380 2000 Airbus [+]973

The [***] gap between the launch of the A350 XWB and the conclusion of formal LA/MSF
agreements is not even large compared to, for example, the six-year gap for the French
A330/A340 LA/MSF contract. Thus, the A350 XWB timing gap is unremarkable considering
the past practice of Airbus and the supporting EU member States, and is completely consistent
with the original Panel’s A380 findings. It also does not bar the United States from establishing
that A350 XWB LA/MSF is an actionable subsidy under the SCM Agreement that contributed to
the launch of the A350 XWB.%"

iii. Airbus launched the A350 XWB knowing that the EU member

States were committed to finance the program.

595.  Against the backdrop of the EU member States’ pattern of providing LA/MSF to prior
Airbus LCA programs, the United States reviews the chronology of events concerning the launch
of the A350 XWB and the provision of LA/MSF to that program. The evidence disproves the
EU’s assertion that Airbus’s launch decision was made without regard to A350 XWB LA/MSF:

596. 2005: Airbus launched what is now called the “Original A350,” a €4.35 billion effort to
update the A330 fuselage with newer technology wings.®” It was this Original A350 with
respect to which the EU made an in-principle agreement to provide LA/MSF, as the original
Panel found, although the precise terms and conditions of the funding were not yet fixed as of
July 2005.%7

%9 Spanish A340-500/600 Agreement, p. 1 (Exhibit USA-317(BCI)).
%70 Spain A380 LA/MSF Contract, p. 1 (Exhibit USA-88(BCI)).

™ French A380 Launch Aid Protocol, p. 7 (Exhibit USA-318(BCI)).
%2 German A380 LA/MSF Contract, p. 23 (Exhibit USA-83(BCI)).
%% A380 Launch Aid Agreement (Exhibit USA-408(BCl)).

9% Cf. EU FWS, para. 1101.

"% Robert Wall, A350 Faces Busy Time Until Industrial Launch, Aviation Week & Space Technology
(June 20, 2005) (Exhibit USA-23).

%76 EC - Large Civil Aircraft (Panel), para. 7.307.
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597. March 2006: Speculation intensified that Airbus would have to replace the Original
A350 with a more ambitious design that would be better received by the market. ***

598. May 2006: There were growing signs that the A350 would be redesigned and that the
amount of LA/MSF to the A350 would grow as well:

“We have listened to some customer feedback on our way to make the final
definition of the A350 aircraft,” Noel Forgeard, co-chief executive officer of
European Aeronautic Defense and Space Co., said at the Berlin International Air
Show. “Do not expect announcements now, but | think we can say that the
definitive decision should be made before the Farnborough Air Show in July.”

French officials said a final decision on seeking launch aid for the A350 should
come before the start of the Farnborough Air Show near London in mid-July.

“If it (Airbus) decides that the A350 needs its specifications changed ... it will talk
about any necessary expenditure first with the shareholders of Airbus and then in
second process we will have a consultation before the summer break with the
governments,” Adamowitsch said.”"®

599. June 2006: Amid the costly A380 crisis, Airbus recognized the need for LA/MSF to the
A350 and the member States expressed their support, even as they were careful in their public
actions to avoid undermining their position during the pendency of the underlying dispute:

“As far as we can see, the negotiations have not led to anything,” said Rainer
Ohler, an Airbus spokesman. He stopped short of saying that Airbus would
request the aid — which could run into billions of euros - but called the money
“indispensable” for establishing what he called a level playing field with Boeing.
“Launch aid is the only available system right now,” he said.

In October, European governments put on ice a decision on subsidy payments for
the A350 in a “good-will gesture” to Washington as talks to resolve the subsidy
dispute got under way.

" Dominic Gates, Airplane Kingpins tell Airbus: Overhaul A350, Seattle Times (Mar. 29, 2006) (Exhibit
USA-24) (“Airbus will have to deal with this issue or accept a silver medal instead of a gold. . . .”).

%78 Airbus to decide by July on A350 design, Seattle Post-Intelligencer (May 16, 2006) (Exhibit USA-356)
(emphasis added).
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600.

However, a senior Airbus executive... stressed that any decision to ask for the
loans would be largely symbolic at first, since it would take at least a year before
any such aid could be drawn upon.

Meanwhile, the {A380} delivery delays will cut into profit. The financial
pressures on EADS, which owns 80 percent of Airbus, have made state support
indispensable for Airbus, industry experts say.

“This is no longer a mere product-development launch aid, it is a rescue package:
This aid is absolutely essential,” said Richard Aboulafia, an analyst at Teal
Group, an aerospace and military consulting group based in Fairfax, Virginia.
“The prospect of a trade war has ratcheted up a notch.”

The crisis at Airbus appears to have persuaded government officials in several
European capitals that the case for subsidies has been strengthened.

“We are willing, within logical limits, to give sufficient support to EADS to help it
through these problems,” Prime Minister José Luis Rodriguez Zapatero of Spain
said after a European Union summit meeting on Friday.

At the French Transport Ministry, a spokeswoman, Laurence Lasserre, said the
selfimposed freeze could not be expected to last indefinitely.

Inside EADS and Airbus, executives said financial pressures created a pressing
need to seek aid. “For Airbus, launch aid is becoming topical again,” one
executive familiar with the company's financial situation said. “When the coffers
are empty the pressure rises.”

The process of formalizing a request for launch aid takes a long time. First,
Airbus must decide how it will overhaul the A350’s design. The new design is
expected to be unveiled at the Farnborough air show in England on July 17. After
that, management must hammer out a business plan and present it to shareholder
governments.®’

July 2006: Airbus unveiled the new A350 XWB at the Farnborough Air Show. Ina

communiqué at the same air show, ministers responsible for the civil aerospace industries in
France, Germany, Spain, and the United Kingdom:

%79 Katrin Bennhold, Airbus looks likely to seek state assistance, Int’l Herald Tribune (June 18, 2006)

(Exhibit USA-357) (emphasis added).
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welcomed Airbus’s response to the market and its intention to launch an all-new
family of widebody aircraft. The Ministers confirmed their commitment to
support the European aerospace industry. They reaffirmed their agreement to
support Airbus to continue to innovate and to develop programmes in the context
of international competition. %

The EU tries to dismiss these statements by the member States as generic support “for the
European aerospace industry — which is much broader than Airbus.” ®®! The EU rebuttal is
unpersuasive; the communiqué explicitly refers to “an all-new family of widebody aircraft” —
i.e., the A350 XWB - and to the member States’ “agreement to support Airbus.” The EU also
mischaracterizes this communiqué as the only evidence adduced by the United States to show
that A350 XWB LA/MSF enabled Airbus to launch and bring that aircraft to market.*®> The
communiqué is far from the only relevant evidence on this point, as shown here and in the U.S.
first written submission. *®

601. October 2006: Airbus was “seriously questioning” whether it had the ability to finance
the A350 XWB, % especially as it remained mired in the “monumental task” of bringing the
A380 into commercial service.®® EADS co-CEO Tom Enders stated that the A380 problems
had carved

huge holes out of our resources. . . we have to take cost-cutting measures to
compensate for this. . .. We don’t want the A380 to be the last model we build.
We want to keep making new airplanes.*®®

The A380 crisis gave Airbus every reason to continue its long-standing reliance on LA/MSF by
obtaining LA/MSF for the A350 XWB. EADS’ Chief Financial Officer Hans Peter Ring had to
reassure investors that the company had a “roadmap” to overcome the A380 crisis, which
included protecting its “conservative balance sheet structure” and “avoid{ing} unnecessary
capital increase (no need nor intention to issue shares any time soon).”%” Relying on LA/MSF is

%0 Airbus governments’ communiqué at 2006 Farnborough Air Show (July 17, 2006) (Exhibit USA-31);
EC — Large Civil Aircraft (Panel), para. 7.674.

%! EU FWS, para. 1103.

%2 EU FWS, para. 1103 (“the United States merely relies on a vague communiqué at the Farnborough
Show in July 2006.”)

%3 See, e.g., US FWS, paras. 379-388.

%% Thomas Enders Interview, Le Monde (Oct. 13, 2007) (Exhibit USA-8); Aaron Karp, Airbus/EADS
officials concede Boeing advantage, question A350 viability, Air Transport World Daily News (Oct. 6, 2006)
(Exhibit USA-9);

%3 Mark Piling, Dream date, Airline Business (Apr. 1, 2004) (Exhibit USA-10).

%6 gysanna Ray, EADS’ Enders Says Airbus Deliveries May Rise in 2007 (Update 1), Bloomberg (Oct. 19,
2007) (Exhibit USA-34).

%7 EADS presentation by EADS CFO Hans Peter Ring, A New Base for the Future (Oct. 19-20, 2006) at
slide 11 (Exhibit USA-358).
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the obvious way to retain a conservative balance sheet and avoid a capital increase, as LA/MSF
is not treated as debt by ratings agencies. Immediately after discussing this roadmap, Mr. Ring
noted European member State’s pledges of support for Airbus, including French President
Jacques Chirac’s declaration that he would take “full responsibility” to help Airbus overcome

“its current difficulties” and Airbus “will always find the State at its side”;*®®

Recent Press Quotes EADS

« The leaders of France and Germany pledged support for Airbus ... »

« At a summit between the French and German governments, German Chancellor
Angela Merkel confirmed that Berlin was considering the option of buying a stake in
Airbus parent EADS but said no decision had been made yet. "Airbus and EADS are in
difficulties but that does not prevent us from saying clearly that we have confidence in
this product and the problems must be dealt with quickly and comprehensively,”
Merkel told a joint news conference. »

« Le président Jacques Chirac "prendra toutes ses responsabilités pour qu'Airbus
puisse continuer a se développer et surmonte ses difficultés actuelles”, a-t-on appris
lundi dans I'entourage du chef de I'Etat. "L'entreprise a des difficultés et I'idée est de
I'aider a les surmonter. Airbus trouvera toujours |'Etat a ses cotés", ajoutait-on de
méme source. »

Last but not least:

« U.S. Commerce Official says Germany should be careful about intervening in EADS

crisis »
12

That same month, the UK Minister for Industry and the Regions Margaret Hodge confirmed that
she is “in regular contact with Airbus and EADS about a wide range of issues, including the
UKs role in the proposed A350 XWB aircraft.”*®° She stated that “{t}he Government are
working hard to safeguard British interests and will remain in close contact with EADS and
Airbus as they work through the implications of ensuring that Airbus remains competitive.” %
602. November 30, 2006: EADS shareholders agreed “on a €10bn ($13bn) financing package
for the Airbus A350 airliner” that included member State government “guarantees” at a level
very close to the amount of A350 XWB LA/MSF that was announced later:

The French government, which holds 15 per cent of EADS, was on Thursday
night understood to have agreed to provide a state guarantee for part of the
financing plan.

%8 EADS presentation by EADS CFO Hans Peter Ring, A New Base for the Future (Oct. 19-20, 2006) at
slide 12 (Exhibit USA-358).

%9 United Kingdom House of Commons Hansard Debates, colloquy of Mr. Gordon Prentice and Minister
for Industry and the Regions Margaret Hodge (Oct. 23, 2006) (Exhibit USA-35).

%% United Kingdom House of Commons Hansard Debates, colloquy of Mr. Patrick Mercer and Minister
for Industry and the Regions Margaret Hodge (Oct. 30, 2006) (Exhibit USA-36).
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According to people close to the discussions, some €6bn of the A350’s
development cost will be funded by EADS internally and a further €4bn through
financing backed by state guarantees from the four countries supporting Airbus:
France, the UK, Germany and Spain. This could be a combination of bond issue,
reimbursable loans, or other measures.

A person close to the talks said the structure of the €4bn component of the
funding had yet to be decided and was likely to remain unresolved for some time.
EADS and its shareholders are keen to avoid inflaming a trade dispute between
the US and European Union over state aid to Airbus.

EADS is expected initially to fund the A350 from cash reserves, estimated by one
insider at €4bn, and €2bn in cost savings due to be achieved by 2010 from a
recently announced restructuring programme. However, this will constrain overall
group resources.***

It is clear that the A350 XWB launch decision was predicated, not on “vague promises” of
support as the EU describes the U.S. argument.”®? Rather the decision to launch the A350 XWB
was based on French, German, Spanish, and UK “guarantees” covering roughly one-third of the
A350 XWB'’s projected development costs. Information on the form of those guarantees was
deliberately kept out of the public domain by Airbus and member State officials “to avoid
inflaming a trade dispute between the US and European Union over state aid to Airbus.” It is
now known that the government guarantees took the form of LA/MSF. With such guarantees,
Airbus could wait until 2009 for the “formal” conclusion of the LA/MSF agreements and first
disbursements of LA/MSF because only in 2010 would the bulk of the program’s development
spending begin.

603. December 1, 2006: Airbus officially launched the A350 XWB, and all four member
States were again reported to have agreed to help Airbus to finance the aircraft.”*

604. December 4, 2006: Airbus CEO Louis Gallois admitted that the board of EADS has
asked Airbus to look at all the funding options for the aircraft, “not excluding any of them,” and
that Airbus refused to rule out LA/MSF for the A350 XWB.** In addition, French Economy
and Finance Minister Thierry Breton confirmed that same day that, “{t}he four governments

1 peggy Hollinger, Deal struck on Airbus A350 funding, Financial Times (Nov. 30, 2006) (Exhibit USA-
334) (emphasis added).

%2 EU FWS, para. 1104.
%% Nous sommes préts & prendre nos responsabilités, La Tribune, p. 30 (Dec. 4, 2006) (Exhibit USA-37).

%4 Aude Lagorce, Airbus refuses to rule out state loans on the A350XWB, MarketWatch (Dec. 4, 2006)
(Exhibit USA-359).
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concerned have announced that they would provide guarantees at similar conditions.” ** Given
this evidence, the EU cannot credibly claim that LA/MSF to the A350 XWB did not figure into
Airbus’s launch decision.

605. December 6, 2006: UK Minister for Industry and the Regions Margaret Hodge
confirmed before the UK House of Commons that an agreement “in principle” was reached with
Airbus “on a number of issues” at the July 2006 Farnborough Air Show that resulted in the
government communiqué, and that the UK Government was in confidential negotiations with
Airbus that it and the other Airbus governments could “see {Airbus} through its immediate
problems”%°:

The hon. Gentleman asked me a number of questions, including what the
Secretary of State had agreed with EADS on the position of Airbus following the
sale by BAE Systems of its shares. An agreement was reached in principle in
Farnborough on a number of issues.

All the detailed negotiations are currently taking place. As soon as they have
reached a conclusion, we will be able to talk about them more openly. Our aim is
to secure Britain’s best interest in the development of the new A350 XWB, and we
are engaged in close negotiations on those issues with EADS and with the other
Governments who have a stake in its development and production. . . .

We will have to negotiate our way forward with the company. It faces
considerable challenges at present, but | agree with the hon. Gentleman that it
has a good long-term future. If we can see it through its immediate problems, and
work with it and the other countries that have an interest in ensuring that there is
a good European aerospace capacity to compete with the American capacity, that
will be of benefit to ourselves and to the company.

The EU has attempted to portray Ms. Hodge and other UK government officials as only
concerned about “the competitiveness of the Airbus’s UK subsidiary within the Airbus group,
not EADS/Airbus’s ability to fund the A350XWB without financing.”*® Yet, Ms. Hodge is

% Aude Lagorce, Airbus refuses to rule out state loans on the A350XWB, MarketWatch (Dec. 4, 2006)
(Exhibit USA-359).

%% United Kingdom House of Commons Hansard Debates, colloquy of Mr. Steve Webb and Minister for
Industry and the Regions Margaret Hodge (Dec. 6, 2006) (Exhibit USA-360).

%7 United Kingdom House of Commons Hansard Debates, colloquy of Mr. Steve Webb and Minister for
Industry and the Regions Margaret Hodge (Dec. 6, 2006) (Exhibit USA-360).

%% EU FWS, para. 1135.
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clear that the United Kingdom’s support of Airbus was necessary to “see it through its immediate
problems” and “ensur{e} that there is a good European aerospace capacity to compete with the
American capacity.” °°

606. February 2007: The German Federal Government reported to the Bundestag that no
further information on A350 XWB support could be provided, in light of ongoing WTO
litigation and confidentiality obligations vis-a-vis Airbus.**®

607. March 24, 2007: Margaret Hodge, was asked by a Member of Parliament, “do you
intend to provide Launch Aid support for the A350 XWB?”'°! In response she never denied
that was the UK’s intent and stated that the government was “clearly in discussion with EADS
and Airbus on the sort of support that might be required with developing the new model.”*%%
Without revealing details, Ms. Hodge clearly linked government support to the A350 XWB to
the UK’s “good record of supporting Airbus” with LA/MSF:

I am sorry. 1 do not think I can tell you more, with the greatest respect, than | have
said in that statement. We are in negotiation and discussion. We have a good
record of supporting Airbus in the development of all its new models. We have
put £1.2 billion of Launch Aid in and secured a return so far of £1.3 billion for
that £1.2 billion investment, and we are in discussion with Airbus, as are the other
countries, around what further support they require. *°*

With its reference to discussions between Airbus and all the member States, Ms. Hodge’s
discussion of giving Airbus the support it “require{s}” cannot be fairly read as pertaining to the
division of labor among Airbus’s subsidiaries, as the EU would have it.}%* The EU’s attempt to
characterize relevant UK government statements as saying “nothing about EADS/AIrbus’s
ability as a whole to fund the A350 XWB” cannot be reconciled with the statement by Mark

%% United Kingdom House of Commons Hansard Debates, colloquy of Mr. Steve Webb and Minister for
Industry and the Regions Margaret Hodge (Dec. 6, 2006) (Exhibit USA-360).

1000 peutscher Bundestag, 16. Wahlperiode, Drucksache 16/4388, of 27 February, 2007, p. 4 (question
from Representatives Shui, Dreibus, Holl, etc.) (Exhibit USA-39); Le Tour de passe-passe\ d’Airbus pour financier
son A400M, La Tribune (Feb. 3, 2011) (Exhibit USA-40) (citing the French government’s “silence radio” on the
terms of LA/MSF for the A350 XWB); A350 va regevoir les premiers financements en 2010, Les Echos, note 20568
(Dec. 8, 2009) (Exhibit USA-41) (indicating that the details of France’s disbursements would not be made public in
order to avoid exacerbating tensions with the United States).

1001 Ynited Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007), p. Ev 22-23 (Exhibit USA-25).

1002 Ynited Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007), p. Ev 22-23 (Exhibit USA-25) (emphasis added).

1003 Ynited Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007), p. Ev 22-23 (oral evidence provided by Margaret Hodge
on Mar. 24, 2007 in response to Q139 (Exhibit USA-25).

1004 EU FWS, para. 1135.
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Russell of the UK Shareholder Executive that same day. While noting the sensitivity of
government support “given the WTO issues,” he discussed Airbus’s need for additional capital:
I think it is fair to say that Airbus have been through a great deal over the last few
months and the future financing of Airbus has not been top of their agenda.
Power8 and management changes have been really what have been using
management time. There is no doubt, if you look out on the financing of Airbus,
that there will come a point where they will need to raise additional capital. They
have not yet provided us with detailed forecasts so we do not precisely know, but
in terms of analysts’ reviews of the business it is pretty clear that they will need
some sort of support.

608. March 27, 2007: Airbus UK Managing Director lain Gray was asked about the A350
XWB launch and whether Airbus needed “any financial support from the Government.” He
responded in the affirmative: “We do need it, unambiguously we do need that.” 1% The EU
contends that this statement referred to enhancing the competitiveness of Airbus UK vis-a-vis
Airbus operations in other countries, and not to “EADS/Airbus’ ability as a whole to find the
A350XWB absent financing.”*%’ To the contrary, Airbus is the sum of its parts, and the fact
that a key part of Airbus — the UK division responsible for A350 XWB wing components —
“needed” government financial support does indeed undermine the EU’s claims that LA/MSF
was not necessary to bring the A350 XWB to market.

609. March 31, 2007: The UK Department of Trade and Industry noted that during its April
1, 2006 to March 31, 2007, reporting period, the UK Government’s Shareholder Executive had
led the UK Government’s consideration of an application from Airbus for “launch investment in
connection with the A350.7*°® Thus, Airbus had already requested LA/MSF from the United
Kingdom.

610. July 17, 2007: Airbus CEO Louis Gallois admitted to “counting on some form of
European government assistance” for the A350 XWB, in a report noting Airbus’s funding
constraints with respect to the program:

1095 United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007) at Ev 22-23 (oral evidence provided by Mark Russell, UK
Shareholder Executive on Mar. 24, 2007) (emphasis added) (Exhibit USA-25).

1006 Ynited Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007), p. Ev 7 (oral evidence provided by UK Managing
Director lain Gray on Mar. 27, 2007) (Exhibit USA-25).

1097 EY FWS, para. 1135.

1008 UK Department of Trade and Industry Annual Report 2006-2007, p. 107 (2007) (Exhibit USA-38) (“In
this role over the last year, the Shareholder Executive continued to lead Government involvement in Bombardier
Aerospace (an application for launch investment in connection with the proposed C Series aircraft) and Airbus (also
an application for launch investment in connection with the A350).”).
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Until it has a larger book of orders, Airbus will have a hard time raising capital to
help finance the 11.8 billion-euro cost of developing the A350 XWB. Airbus may
need financing by late next year, when engineering and tooling costs start to rise
as it begins to build the plane. EADS had 3.5 billion euros in its treasury at the
end of March, down from 4.2 billion euros on Dec. 31.1%%°

611. January 2008: Airbus indicates that “concrete” requests for government financing for
the A350 XWB would be made after finalization of aircraft designs:

Thomas Enders, the Airbus chief executive, said the detailed design for the A350-
XWB could be completed as early as this summer, about 18 months after the
company's parent, European Aeronautic Defense & Space, authorized production
of the plane, a twice-redesigned competitor to Boeing's hot-selling 787
Dreamliner.

According to one Airbus executive, once the detailed blueprints for the plane are
defined, the company will be in position to present Germany, France and other
European governments with concrete requests for financing the A350-XWB,
which is expected to cost at least £10.5 billion, or $15.4 billion, to develop.***°

612. [[HSBI )™ [[HSBI]] 2 [[ HSBI ]] = [[ HSBI ] ** [[ HSBI ]]*°*°

613. Before June 29, 2009: The UK Government conducted a “detailed analysis” of the
A350 XWB business case prepared by Airbus, 1°*° and on that basis, determined that LA/MSF
should be provided to the A350 XWB because “no viable commercial financing is available”” 1/

1099 Andrea Rothman, Airbus Struggles to Win Orders, End Nosedive Triggered by A380, Bloomberg (July
17, 2007) (Exhibit USA-361).

1919 Niicola Clark, Airbus to seek government aid for A350 in second half, New York Times (Jan. 16, 2008)
(Exhibit USA-434).

1011 See, e.g., [[ HSBI ]].
1012 gee, e.g., [[ HSBI ]].
1013 5ee, e.g., [[ HSBI ]].
104 See, e.g., [[ HSBI ]].
1015 5ee, e.g., [[ HSBI ]].

1016 Ynited Kingdom House of Commons, Answers to Questions by lan Lucas, Minister of State,
Department for Business, Innovation and Skills, June 23, 2009 (published June 29, 2009) (Exhibit USA-152).

1917 United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p.
11 (Mar. 22, 2010) (Exhibit USA-44) (emphasis added).
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and because LA/MSF was “essential for the project to proceed on the scale and in the timeframe
specified.” 0%

614. Beginning in June 2009: Information concerning formal LA/MSF agreements between
Airbus and the member States first became publicly available. It is now known that Airbus
received commitments for a total of €3.5 billion in A350 XWB LA/MSF from the governments
of France, Germany, Spain, and the United Kingdom,**° with the first amounts distributed that
same year. As they did with past grants of LA/MSF, the EU member States then memorialized
their financing arrangements through LA/MSF contracts with fixed terms and conditions. France
and Airbus concluded “le protocole XWB™ on June 23, 2009.1%%° The United Kingdom
announced that it would grant Airbus £340 million in LA/MSF for the A350 XWB in August
2009.19%' Germany concluded an agreement in September 2009 to grant Airbus €1.23 billion, an
increase from the €1.1 billion previously announced at the Paris air show.'%?* Spain issued a
royal decree in 2009, promising Airbus €332.2 million. %

615. December 2009: Airbus CEO Louis Gallois stated that “he expected loans from EADS’s
founding governments to help with the estimated €12bn cost of the project” and that, despite the
cash drain from aircraft deferrals coinciding with the industrialization of the A350 XWB
program, the program “is fine” and denied that that the A350 XWB would require additional
shareholder funding.’%** Mr. Gallois assessment of the program’s finances was explicitly based
on “loans from EADS’s founding governments,” contradicting the EU’s attempt to use Mr.

1918 United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p.
10 (Mar. 22, 2010) (Exhibit USA-44).

United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p. 10
(Mar. 22, 2010) (Exhibit USA-44) (emphasis added).

1019 E g., Kevin Done & Peggy Hollinger, Airbus set to gain aid for A350, Financial Times (June 15, 2009)
(Exhibit USA-7),

1020 Avenant n° 1 & la convention ““recherche dans le domaine de I’aéronautique” du programme
d’investissements d’avenir, JORF n° 0119 (May 22, 2011), NOR: PRMX1113852X (citing “{I’}accord entre I’Etat
et Airbus relatif a ce programme signé le 23 juin 2009 — protocole ci-apres dénommé le ‘protocole A350 XWB’”)
(Exhibit USA-42).

1021 E g., UK Department for Business Innovation & Skills, The UK Strategic Investment Fund Interim
Report, p. 15 (Oct. 2009) (Exhibit USA-43); see also House of Commons, Business, Innovation and Skills
Committee, Full speed ahead: maintaining UK excellence in motorsport and aerospace, Sixth Report of Session
2009-10, p. Ev 65 (citing the UK’s £340 million Launch Aid commitment for the A350 XWB) (Exhibit USA-44).

1922 Andrea Rothman & Brian Parkin, Airbus A350 Loan Projects at Least 1,500 Deliveries (Updatel),
Bloomberg (Sept. 17, 2009) (Exhibit USA-45).

1023 Real Decreto 1666/2009, de 6 de noviembre, por el que se regula la concesién directa de anticipos
reembolsables a la filial espafiola de Airbus SAS denominada Airbus Operations S.L para su participacion en el
programa de desarrollo de la nueva familia de aviones Airbus A350 XWB, BOLETIN OFICIAL DEL ESTADO DE
ESPANA, Num. 270, Sec. 1, Pag. 93091 (Nov. 9, 2009) (Exhibit USA-46).

1024 peggy Hollinger and Pilita Clark, Deferrals to take toll on EADS' cash pile, Financial Times (Dec. 7,
2009) (Exhibit USA-153),
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Gallois’ statement to support its assertion that Airbus could have funded the A350 XWB without
LA/MSF.1%%

616. In sum, the chronology of events set forth above shows a continuum of EU support for
the A350 XWB program, in which “agreements in principle” in July 2006 solidified into
European government “guarantees” underpinning the December 2006 launch decision, which
were formalized in the LA/MSF agreements starting in mid-2009, just as the program’s
development spending began to ramp up. Amid the risks inherent in developing new LCA, the
A380 crisis, and the declining fortunes of the A340, Airbus made the 2006 launch decision
secure in the knowledge that it had received LA/MSF for all of the LCA program launches in its
history, that the European member States had offered LA/MSF for the prior iteration of the
A350, and that they had guaranteed further support for the A350 XWB. Airbus was able to
proceed with the A350 XWB because, following the promises of government support, it began
receiving LA/MSF funds just as the program’s development costs became acute, with LA/MSF
filling a funding gap that Airbus could not have filled otherwise, as discussed below.

d. The EU has failed to show that the Airbus could have funded the A350
XWB program without LA/MSF.

617. Looking past Airbus, the EU asserts that EADS could have funded the A350 XWB
program absent LA/MSF to the A380 and A350 XWB, by relying on an indeterminate mixture of
funds from internal and external sources (i.e., cash that was actually distributed to shareholders
by EADS, gross cash held by EADS, and additional debt), and additional support from risk-
sharing suppliers.'®®® The EU’s arguments concede key points and are otherwise contradicted by
the evidence:

* Asdiscussed, the EU does not attempt to demonstrate that Airbus could have funded the
A350 XWB program without some or all of the LA/MSF provided to Airbus models
preceding the A380, despite the fact that such LA/MSF has not been withdrawn, and that
the absence of such LA/MSF would have forced Airbus to delay the A350 XWB’s launch
(or, indeed, the launch of any other major LCA program) until at least 2019;'%%

* The EU ignores statements from Airbus and European governments confirming that
Airbus was unable to fund all of the A350 XWB development costs on a commercial
basis;

* Even as it ignores the aforementioned factors, the EU does not attempt to show that
Airbus could have funded the A350 XWB program without LA/MSF; instead, it
improperly focuses on the counterfactual funding capabilities of Airbus’s parent, EADS.
And even then it errs in presuming that EADS could have, and would have, diverted its
resources from other uses to the A350 XWB program; and

1025 Cf. EU FWS, para. 1144,
1026 EU FWS, paras. 1338-1144.
1027 See Wessels Report, pages 5-6 (Exhibit USA-364).
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 The EU also errs in presuming that “EADS/Airbus”**® could have replaced part of the
LA/MSF funding by relying on much larger contributions from risk-sharing suppliers,
especially considering that a number of these suppliers are themselves dependent on EU
member State aid for their ability to participate at their actual, lower levels, and/or are
EADS subsidiaries.
The United States discusses these points below.
I. The EU erroneously excludes pre-A380 LA/MSF from the

counterfactual analysis of Airbus’s ability to fund the A350 XWB
program.

618. As discussed above, the EU’s counterfactual analysis of EADS’ ability to fund the A350
XWB fails to account for pre-A380 LA/MSF, based on the flawed premise that all pre-A380
LA/MSF has been withdrawn.'®®® The effects of all pre-A350 XWB LA/MSF are properly part
of the Panel’s analysis of adverse effects compliance, and these subsidies are still causing present
adverse effects.

619. The failure of the EU’s A350 XWB counterfactual funding arguments is confirmed in the
aforementioned quantitative analysis by Professor Wessels, which assesses Airbus’s ability to
undertake a major new LCA program absent LA/MSF.*%%°

620. As discussed, Professor Wessels proceeds under the “impossible” counterfactual scenario
contemplated by the original Panel, whereby Airbus would have approached the A380 launch
point having launched all of its earlier LCA through commercial financing, but with “massive”
debt as a result.'®! Under these conditions, Professor Wessels calculates that Airbus’s debt in
2001 would have been at least €24.3 billion. Paying down this debt to manageable levels would
have required Airbus to delay its next major LCA program — that is, delay any new development
program on the scale of the A380 or A350 XWB — until at least 2019.'%? Only at that point
would Airbus have obtained the minimum investment grade credit rating necessary to internally
fund new projects and raise funds from external investors and risk-sharing suppliers.*®*

621. Thus, even granting the EU the benefit of an “impossible” counterfactual that is more
favorable than the any of the likely counterfactual scenarios absent LA/MSF, Airbus would have
been unable to launch the A350 XWB until 2019, and even then it would have to choose between

1028 EY FWS, para. 1137.

1929 The EU also contends that A380 LA/MSF has been withdrawn, but it apparently is less confident of
persuading the Panel on this point, since it makes some gestures toward reflecting the effects of A380 LA/MSF in its
counterfactual arguments concerning the A350XWB.

1030 gee Section V1.D.3 of this submission; see also Wessels Report (Exhibit USA-364).
1031 EC — Large Civil Aircraft (Panel), para. 7.1948; see also id., paras. 7.1984, 7.1993.
1032 \\essels Report, p. 6 (Exhibit USA-364).

1033 \Wessels Report, p. 3-6 (Exhibit USA-364).



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 226

launching either the A350 XWB or the A380. Professor Wessels’ analysis accords with the
common sense proposition that a company with debt at below-market rates can fund new product
development at a faster rate than a company that is forced to pay commercial rates.*®** It also
accords with the original Panel’s findings that “the magnitude of the specific subsidies is
certainly sufficient to have had the effect of enabling Airbus to launch successive models of
LCA at a pace it could not otherwise have achieved.”*** If Airbus would choose to launch the
A380 at the first opportunity, then the A350 XWB’s launch and promised initial deliveries would
be many more years later than the actual 2006 launch and 2013 promised initial deliveries.
Professor Wessels’ work disproves all EU arguments that Airbus could have funded the A350
XWB program absent LA/MSF. This is before one even considers the views expressed by
Airbus and European governments that Airbus needed additional government support to fund the
A350 XWB program, even after it had already received massive LA/MSF subsidies for earlier
LCA programs. Those statements are discussed in the following section.

ii. The EU ignores Airbus and European government statements
attesting to Airbus’s inability to obtain adequate commercial
funds.

622. Contrary to the EU’s assertions, the evidence confirms that that Airbus and government
officials believed that government funding was necessary to proceed with the A350 XWB.

623.  Most notable is [ HSBI 11 [[ HSBI 11*%" [[ HSBI J]***® [[ HSBI 11 [[ HSBI J]**°
This conclusion accorded with [[ HSBI ]]***

624. This HSBI evidence is consistent with other evidence:

¢ Two months before the A350 XWB’s launch, Airbus’s Tom Enders admitted that the
company was “seriously questioning” whether it had the ability to finance the A350
XWB,1042

1034 \Wessels Report, p. 6 (Exhibit USA-364).

1035 See EC — Large Civil Aircraft (Panel), para. 7.1972.
1036 See, e.g., [[ HSBI ]].

1037 See, e.g., [[ HSBI ]].

1038 See, e.g., [[ HSBI ]].

1039 5ee, e.g., [[ HSBI ]].

1090 gee, e.g., [[ HSBI ]].

1041 See, e.g., [[ HSBI ]].

1942 Thomas Enders Interview, Le Monde (Oct. 13, 2007) (Exhibit USA-8); Aaron Karp, Airbus/EADS
officials concede Boeing advantage, question A350 viability, Air Transport World Daily News (Oct. 6, 2006)
(Exhibit USA-9);
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* Mark Russell of the UK Shareholder Executive stated in March 2007 that, “{t}here is no
doubt, if you look out on the financing of Airbus, that there will come a point where they
will need to raise additional capital.”***®

* Airbus UK Managing Director lain Gray was asked days later about the A350 XWB
launch and whether Airbus needed “any financial support from the Government.” He
responded in the affirmative: “We do need it, unambiguously we do need that.” 194

* The UK Government conducted a “detailed analysis” of the A350 XWB business case
prepared by Airbus, 1**° and on that basis, determined that LA/MSF should be provided
to the A350 XWB because “no viable commercial financing is available”” ***® and
because LA/MSF was “essential for the project to proceed on the scale and in the
timeframe specified.” %"’

* The French ONERA Agreement, which governs A350 XWB LA/MSF, explains that the
fundamental rationale of LA/MSF is to provide loans for capital-intensive undertakings
that are not commercially available: “Taking account of the capital intensiveness
required for such development operations, recourse to this system is generally necessary
to supplement market financial support.”*%*®

* The European Commission found that “R&D projects linked to the development of the
A350 XWB models are exposed to a systematic risk associated with this program,” that
“{t}he risks assumed by Airbus, taken together, have difficulties which are a priori likely

1043 United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007) at Ev 22-23 (oral evidence provided by Mark Russell, UK
Shareholder Executive on Mar. 24, 2007) (emphasis added) (Exhibit USA-25).

1044 United Kingdom House of Commons Trade and Industry Committee, Recent Developments with Airbus
—Volume Il - Oral and Written Evidence (June 19, 2007), p. Ev 7 (oral evidence provided by UK Managing
Director lain Gray on Mar. 27, 2007) (Exhibit USA-25).

1045 United Kingdom House of Commons, Answers to Questions by lan Lucas, Minister of State,
Department for Business, Innovation and Skills, June 23, 2009 (published June 29, 2009) (Exhibit USA-152).

104 United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p.
11 (Mar. 22, 2010) (Exhibit USA-44) (emphasis added).

1047 United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p.
10 (Mar. 22, 2010) (Exhibit USA-44).

United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p. 10
(Mar. 22, 2010) (Exhibit USA-44) (emphasis added).

104 ONERA Agreement, art. 3.1 (Exhibit USA-54) (in the original French, “Les avances récupérables
permettent un partage entre I'Etat et I'industrie du risque lié au développement de nouveaux aéronefs. Compte tenu
de I'intensité capitalistique requise par ces opérations de développement, le recours a ce dispositif est généralement
nécessaire pour compléter les concours financiers de marché. ) A subsequent amendment makes clear that this
regulation covers LA/MSF for the A350 XWB. Avenant n° 1 a la convention ““recherche dans le domaine de
I’aéronautique” du programme d’investissements d’avenir, JORF n° 0119 (May 22, 2011), NOR: PRMX1113852X
(Exhibit USA-42) (citing “{I’}accord entre I’Etat et Airbus relatif a ce programme signé le 23 juin 2009 - protocole
ci-aprés dénommé le ‘protocole A350 XWB’”).
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to have an impact on the A350 XWB program,” 1%* and that “because of the important
risks, manufacturers specializing in aerostructures are globally suffering a general lack of
financing, which the current economic and financial crisis is still accentuating.” 1%
625. These statements contradict the EU position that the sufficient funds for the A350 XWB
program would have been available absent LA/MSF to the A350 XWB.

iii. The EU improperly relies on the financial resources of EADS,
apparently conceding that Airbus could not have replaced A350
XWB funding on its own, and presuming that Airbus could have
relied on EADS shareholder distributions and gross cash.

626. The EU’s counterfactual analysis is unsupportable even on its own, unduly narrow terms.
The EU contends that “EADS could have funded development of the . . . A350XWB without . . .
member State financing loans.”**! Notably, the EU does not make the same claim with respect
to Airbus,*®? apparently accepting Airbus could not have funded the A350 XWB program
without A350 XWB LA/MSF.

627. This is a remarkable concession, considering that the original Panel and the Appellate
Body have already rejected the EU’s attempts to rely on EADS’ funds and access to capital as a
counterfactual replacement for LA/MSF subsidies. As with the Appellate Body’s finding
rejecting similar EU arguments concerning the LA/MSF to the A380, even if EADS had
financial resources available, “it does not necessarily follow that those resources would have
been directed to the” A350 XWB project, because EADS has “several units beyond aircraft
production, all of which would have competed for internal financial resources.”'%

628. Nevertheless, the EU proposes that Airbus could have replaced part of the LA/MSF with
funds from EADS’ “significant cash holding,”*** but the cash holding cited by the EU is EADS’
“gross cash” balance as of December 2010.7%° Gross cash is very different from funds that
could easily be diverted to the A350 XWB program, because it does not reflect the uses to which
the gross cash was put, either directly through commitments to other EADS activities or
indirectly by providing investors with confidence that EADS has sufficient financial cushion to

1049 Eyropean Commission, State aid N 414/2010 — Belgium — Aid to SABCA ‘Flap Support Structures’
project, para. 52 (Oct. 5, 2011) (Exhibit USA-441).

1050 Eyropean Commission, State aid N 414/2010 — Belgium — Aid to SABCA “Flap Support Structures’
project, para. 55 (Oct. 5, 2011) (Exhibit USA-441).

1051 EY FWS, para. 1144 (““EADS could have funded development of the A380 and the A350XWB
without such member State financing loans.”).

1052 Cf. EU FWS, paras. 1131-1144 (referring to the financial resources of EADS, but not those of Airbus).
1053 EC — Large Civil Aircraft (AB), paras. 1341-1343 (emphasis added).

1054 EU FWS, para. 1144,

1055 EU FWS, para. 1140.
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address future contingencies. For instance, in October 2006, EADS attempted to address
investor concerns regarding its multiple crises by protecting its “conservative balance sheet
structure,” maintaining a “strong liquidity position,” and retaining a “strong credit rating” for
“strategic financial flexibility.”*°*® By the end of 2006, EADS had €10 billion in gross cash, but
only €4.2 billion in net cash.'®’

629. Even if gross cash were a relevant metric in the abstract, the EU is citing EADS’ gross
cash as of 2010 as evidence that Airbus could have launched the A380, weathered the A380
crisis and funded the A350 XWB without LA/MSF to those two programs. This misses the point
of a “but for the subsidies” counterfactual. Leaving aside the fact that it is EADS’ cash and not
Airbus’s cash, the 2010 gross cash figure incorporates the benefits of LA/MSF to the A380 and
A350. That is, the figure does not reflect the gross cash that a non-subsidized Airbus would have
available after a decade in which it undertook two major LCA programs with a combined
projected development cost of at least EUR [***] billion,'*® and paid higher, commercial rates
on the capital used to fund those programs (assuming arguendo that Airbus would have been in a
position to launch those programs in the first place). As EADS describes its cash flows:

EADS generally finances its manufacturing activities and product development
programs, and in particular the development of new commercial aircraft, through
a combination of flows generated by operating activities, customers’ advance
payments, risk-sharing partnerships with sub-contractors and European
government refundable advances. '

In effect, the EU is paradoxically trying to use the fact that EADS relies on LA/MSF subsidies
for its financing to show that Airbus did not need subsidies. However, Airbus’s counterfactual
funding capacity cannot be determined by comparing LA/MSF principal amounts to the amount
of EADS’ funds at the end of a decade in which Airbus would otherwise have had to pay
commercial costs for the capital it used.

630. The EU makes similar mistakes when it proposes that more than a decade’s worth of
EADS’ shareholder distributions could have been diverted to fund “half the capital required for
both” the A380 and A350 XWB programs.’®° Investors are no indifferent to distributions in the
form of dividends and share repurchases. Reducing shareholder distributions has a very real
cost, as explained by a leading text on corporate valuation:

Cutting dividends naturally frees up funding for new investments. But the stock
market typically interprets dividend reductions as a signal of lower future cash

1056 EADS presentation by CFO Hans Peter Ring, A New Base for the Future (Oct. 19-20, 2006) at slide 11
(Exhibit USA-358).

157 EADS financial statements 2006, p. 39-40 (Exhibit USA-457).
1058 EU FWS, para. 1142 note 1461.

1059 EADS financial statements 2006, p. 39 (Exhibit USA-457).
1080 EU FWS, paras. 1139-1141.
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flows. As aresult, share prices on average decline around 9 percent on the day a
company announces dividend cuts or omissions. Furthermore, some investor
groups may count on dividends being paid out every year, and skipping these
dividends will force them to liquidate part of their portfolio, leading to
unnecessary transaction costs. %

Considering that its stock price declined by roughly 50 percent from June 2006 through June
2009,'%2 EADS would seem to have had little interest in exacerbating the decline by reducing
shareholder distributions.

631. Further, EADS’ shareholder repayment decisions are subject to intense dispute even
when Airbus enjoys the benefits of LA/MSF, as shown by the failure of the EADS Board of
Directors to agree on a dividend policy in the wake of the A350 XWB launch and the A380
crisis.*®®® Accordingly, there is no reason to expect that Airbus could have replaced LA/MSF in
part by convincing EADS to eliminate or substantially reduce shareholder distributions.

632. Finally, the EU’s assertions regarding EADS’ counterfactual funding ability
[[ HSBI ]]1064

iv. The EU errs in presuming that Airbus could have relied on
additional funding from risk-sharing suppliers.

633. The EU also proposes that Airbus could have replaced LA/MSF funds in part by having
risk-sharing suppliers make significant additional contributions to the A350 XWB development
program. 1% The EU asserts that Airbus could have “raised an additional 15 percent of the
development costs from risk-sharing suppliers.”**®® This amounts to an additional €1.575
billion that risk-sharing suppliers would have had to provide in the midst of the global financial
crisis, an 88 percent increase over the actual risk-sharing supplier contribution of €1.8 billion.®

1081 Koller, Goedhart, and Wessels, Valuation: Measuring and Managing the Value of Companies (4" ed
2005) at p. 500 (Exhibit USA-442).

1052 EADS website, share price from June 1, 2006, through June 1, 2009 (Exhibit USA-437)

1083 Kevin Done and Gerrit Wiesmann, EADS unable to agree on payout policy, Financial Times (April 10,
2007) (Exhibit USA-362) (“The board of EADS, the Airbus parent company, has been unable to agree either on a
dividend policy or on whether to raise fresh capital of €2bn to €4bn ($2.7bn to $5.3bn) because of continuing
conflict among its core shareholders. EADS Tuesday published the resolutions for its annual shareholders meeting
on May 4 but said that “directors could not finally agree a dividend proposal.”).

1064 See, e.g., [[ HSBI ]].
1065 EU FWS, para. 1142.
1066 EY FWS, para. 1142.

1067 1n October 2007, EADS Chief Financial Officer Hans Peter Ring stated that risk-sharing partners were
expected to contribute €1.8 billion of the A350XWB’s development costs, or roughly 17 percent of the program’s
€10.5 billion total development costs as reported in January 2008. Nicola Clark, Airbus to seek government aid for
A350 in second half, NY Times (Jan. 16, 2008) (Exhibit USA-434). To raise an additional 15 percent of this €10.5



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 - Page 231

While it improperly criticizes the United States for failing to anticipate this argument,°®® the EU
does not provide any affirmative evidence that risk-sharing suppliers were willing or able to
nearly double their contribution to A350 XWB development costs. Instead, the EU presumes
that, if Boeing raised roughly 60 percent of the 787’s development costs from risk-sharing
suppliers, Airbus’s risk-sharing suppliers would have increased their share of development
spending up to “75 percent of the amount raised by Boeing.”**®° The EU risk-sharing supplier
arguments fail for five reasons:

(¢D) the EU’s reliance on Boeing’s 787 experience was already rejected by the
original Panel and the Appellate Body;

@) increasing risk-sharing supplier contributions would have upset Airbus’s
“make vs. buy” strategy for the A350 XWB program;

3 the EU fails to account for how the absence of LA/MSF to Airbus would
have increased the risks faced, and returns demanded, by risk-sharing
suppliers;

4) many of Airbus’s risk-sharing suppliers needed LA/MSF and other EU
member State aid — accounting for roughly one-quarter of the total actual
risk-sharing supplier contribution — just to participate in the A350 XWB
program at their actual levels; and

(5) some Airbus risk-sharing suppliers are EADS subsidiaries, and just as in
the original dispute, the EU has not provided any evidence showing that
EADS would have diverted additional resources from other uses to the
A350 XWB program.

634.  First, in relying on Boeing’s use of risk-sharing suppliers on the 787 program, **"° the EU
is making the same argument that was rejected by the original Panel and the Appellate Body. As
the Appellate Body said, “{g}iven the significant distinctions between the A380 and 787
projects, and the potentially different risk profiles of Airbus and Boeing, we see no reason to
disturb the Panel's assessment of the probative value of the evidence concerning Boeing's use of

billion development cost total, Airbus would have had to obtain an additional €1.575 billion from risk-sharing
suppliers, an 88 percent increase over the actual risk-sharing supplier contribution of €1.8 billion

1058 The EU proclaims that the United States “has offered no evidence suggesting that Airbus could not
have raised an additional 15 percent of the development costs from risk-sharing suppliers . . ..” EU FWS, para.
1142. In fact, the U.S. first written submission did more than “suggest”; it provided decisions from the European
Commission concluding that several A350XWB suppliers, some (if not all) of which are risk-sharing suppliers on
the program, could not have participated on the program at existing levels, let alone at higher levels, without EU
member State LA/MSF and other subsidies. US FWS, paras. 392-393.

1089 EU FWS, para. 1142.
1070 EU FWS, para. 1142.
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risk-sharing supplier funding.”*°"* There is no basis for giving the EU’s risk-sharing supplier
argument, including its reliance on Boeing’s 787 development experience, any more weight with
regard to the effect of LA/MSF on the A350 XWB than it had for the EU’s A380 causation
arguments. Boeing and Airbus are different companies, as the Appellate Body recognized, and
the 787 and the A350 XWB programs are different projects. Moreover, Boeing’s use of risk-
sharing suppliers says nothing about the willingness and capacity of Airbus to increase its use of
risk-sharing suppliers on the A350 XWB program, or of risk-sharing suppliers to undertake
additional development costs and risks. The answers to those questions are matters of evidence,
and the EU has provided no relevant evidence on these points. In fact, the available evidence
undermines the EU position, as discussed below.

635. Second, Airbus’s experience shows that conclusions about support from risk-sharing
suppliers must be based on the specific facts concerning the circumstances of a specific program,
not, as the EU would have it, by casually extrapolating from conjecture about another producer’s
LCA program. As Airbus’s parent company recognizes, risk-sharing in the LCA industry is
“difficult to implement,” and ensuring the “financial survivability of the supplier base is
key.”'"2 On the A350 XWB program, Airbus sought a balanced “Make 50%/Buy 50%"
approach to using risk-sharing suppliers, whereby “{c}ritical components are kept within
Airbus.”*" Thus, a threshold issue is whether Airbus, in the absence of LA/MSF, would have
been willing to upset this balance, allowing other companies to develop and produce the “critical
components” that Airbus would prefer to keep in-house. The EU has presented no evidence to
suggest Airbus would do so.

636. Third, the Panel must consider the effect of LA/MSF to Airbus on risk-sharing suppliers’
willingness and ability to participate in the A350 XWB program. The provision of LA/MSF to
Airbus increases the probability that the A350 XWB program will be successful, thereby
decreasing risk for risk-sharing suppliers and lowering the projected minimum returns necessary
for them to participate in the program.'™* Thus, assuming arguendo that Airbus’s risk-sharing
suppliers had the wherewithal to participate in the A350 XWB program at the higher,

1071 EC — Large Civil Aircraft (AB), para. 1349. See also id., para. 1348 (“We are not persuaded that in its
evaluation of the alleged availability of risk-sharing supplier financing the Panel failed to adequately address the
totality of the evidence before it.”).

1072 EADS presentation, Global Investor Forum — Presentation by Marwan Lahoud, EADS Chief Strategy
and Marketing Officer (Nov. 15-16, 2010) at 28 (Exhibit USA-363).

1973 Airbus presentation, A350 XWB Programme Update — Presentation by Francois Caudron, Vice
President, Head of A350 Customer & Business Development (July 2010) (Exhibit USA-443).

1974 see EC — Large Civil Aircraft (AB), para. 899 (“Risk sharing suppliers are rational, that is, profit-
maximizing, entities. The terms that these suppliers negotiate with Airbus depend on how risky they perceive the
specific project being undertaken to be—this is why they are called "risk-sharing" suppliers in the first place.
LA/MSF reduces the risk that the project will fail (by, for example, reducing the risk that it will run into financial
difficulties) and that it will not generate the revenues necessary to pay suppliers. Thus, it was reasonable from an
economic perspective to consider that, all things being equal, the risk sharing suppliers will require a lower rate of
return to participate in a project that receives LA/MSF compared to a project that does not receive LA/MSF.”); id. at
para. 900 (“LA/MSF affects the terms on which the suppliers participate in the Airbus project . .. .”).
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counterfactual levels proposed by the EU (a proposition that remains dubious and
unsubstantiated, as demonstrated below), there is no evidence that, absent the LA/MSF, the
A350 XWB program would provide adequate returns to justify participation by risk-sharing
suppliers.

637. Fourth, the EU’s speculation about a large increase in risk-sharing supplier funding is
unfounded in light of the fact that a number of risk-sharing suppliers on the A350 XWB program
would have been unable to participate as risk-sharing suppliers at their actual levels without state
aid from EU member States. The table below summarizes the aid provided to eight A350 XWB
suppliers that, based on available information, are risk-sharing suppliers on the program.

EU Member State Aid to A350 XWB Risk-Sharing Suppliers

State Aid
Supplier Inputs Type State Aid Amount
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Horizontal tail plane fixed parts and Below-
elevator; main landing gear bay pressure market
AERNNOVA'" bulkhead loans € 129,200,000
Below-
market
ALESTIS"® Tailcone section; belly fairing loans £€126,244,112
Below-
market
ARESAY" Vertical tail plane; S19 internal structure loans € 40,700,000
Daher-Socata"® Main landing gear door LA/MSF € 12,340,000
Diehl Aircabin
GmbH 0" Crew rests; cabin lighting & lining; airducts | LA/MSF € 25,619,099
GKN 080 Rear spars and fixed trailing edges LA/MSF £ 68,304,000
SABCA™® Flap support structures LA/MSF € 32,817,000
SOGERMA %% Main landing gear bay LA/MSF € 22,800,000
TOTAL EU MEMBER STATE AID: € 458,024,211

197 Eyropean Commission, State aid N 3/2010 — Spain —- AERNNOVA, paras. 48-50 (Jan. 26, 2011)
(Exhibit USA-159) (describing AERNNOVA’s role as a Tier 1 risk-sharing supplier); id. at para. 28 (providing
amount of loan); id. at para. 13 (describing work package).

1976 Eyropean Commission, State aid N 4/2010 and N 7/2010 — Spain — Interest-free loans to Alestis, para.
30 (Sept. 29, 2010) (Exhibit USA-157) (providing loan amounts); id. at paras. 22-25 (describing work packages); id.
at 46-51 (describing ALESTIS’ role as a Tier-1 risk-sharing supplier).

1977 European Commission, State aid N 5/2010 and N 6/2010 — Spain — Interest-free loans to ARESA,
paras. 34-35 (July 20, 2010) (Exhibit USA-160) (providing loan amounts); id. at paras. 10-26 (describing work
packages); id. at 62-63 (describing ARESA’s role as a Tier-1 risk-sharing supplier).

1978 Eyropean Commission, State aid N 527/2009 — France — Recuperable advance to Daher-Socata,
paras. 18-28, 33-66 (Apr. 14, 2010) (Exhibit USA-156).

1979 Eyropean Commission, State aid N 296/2009 — Germany — Diehl Aircabin GmbH, para. 63 (Dec. 15,
2009) (Exhibit USA-161) (providing amounts of reimbursable advances); id. at paras. 19-22 (describing work
packages); id. at para. 101 (describing Germany’s interest in giving aid to Tier-1 risk-sharing suppliers); see also
Airbus presentation, A350 XWB Programme Update — Presentation by Francois Caudron, Vice President, Head of
A350 Customer & Business Development (July 2010) (Exhibit USA-443) (showing Diehl as one of the “A350
XWB Risk Sharing Partners” on “cabin work packages™).

1080 Eyropean Commission, State aid N 357/2009 -- United Kingdom — Individual R&D aid to GKN ASL,
para. 53 (Sept. 15, 2009) (Exhibit USA-158) (providing amount of reimbursable advance); id. at paras. 9-49
(describing work packages); see also Airbus presentation, A350 XWB Programme Update — Presentation by
Francois Caudron, Vice President, Head of A350 Customer & Business Development (July 2010) (Exhibit USA-
443) (showing GKN as a risk sharing partner on the A350 XWB “big Aero structure Work Packages”). The amount
of the reimbursable advance to GKN is GBP 60 million, converted to euros at the 1.1384 EUR/GBP rate prevailing
in July 2009.

1981 Eyropean Commission, State aid N 414/2010 — Belgium — Aid to SABCA “Flap Support Structures’
project, para. 32 (Oct. 5, 2011) (Exhibit USA-441) (providing amount of reimbursable advance; id. at paras. 24-26
(describing work packages).

1082 Eyropean Commission, State aid N 525/2009 — France — SOGERMA, para. 32 (April 14, 2010) (Exhibit
USA-444) (providing amount of reimbursable advances); id. at paras. 15-17 (describing work packages).
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638. These eight risk-sharing suppliers received €458 million in State aid, or roughly 25
percent of the €1.8 billion'®* total contribution from risk-sharing suppliers to the A350 XWB’s
development costs. The situation of these suppliers contradicts what the EU assumes — that
Airbus would have been able to raise an additional €1.575 billion from risk-sharing suppliers in
the absence of LA/MSF to Airbus. This is evident from the European Commission’s state aid
decisions.

639. Obstacles to funding A350 XWB projects. The European Commission found that
obtaining external commercial financing, including risk-sharing support, for LCA-related
projects is inherently difficult, particularly so in the case of the A350 XWB program, which
entails significant technical and commercial risks. In one of many such findings, the
Commission stated:

In addition to the technical risks, the projects face market and commercial risks,
stemming from the programme itself (difficulties likely to have an impact on the
A350 XWB programme due to the technological, industrial or commercial
choices made by Airbus and all its partners and subcontractors) or from external
factors (for example a systemic crisis affecting air transport as a whole). In
particular, the delay of the programme can compromise its commercial viability
or even lead to its cancellation.

{1}t can be concluded that R&D projects in the aeronautic sector, and in particular
the ones in question, are subject to technological, market and commercial risks.
Given the technological complexity of the R&D activities to be carried out within
the projects, financial institutions do not dispose of a sufficient visibility in order
to properly estimate the risks or the profitability perspectives of the projects. The
projects, therefore, suffer from financial constraints which can be explained by
this asymmetric information.*%®

1983 Njcola Clark, Airbus to seek government aid for A350 in second half, New York Times (Jan. 16, 2008)
(Exhibit USA-434) (attributing the €1.8 billion figure to EADS CFO Hans Peter Ring).

1084 Eyropean Commission, State aid N 4/2010 and N 7/2010 — Spain — Interest-free loans to Alestis, paras.
58-59 (Sept. 29, 2010) (Exhibit USA-157). See also, e.g., European Commission, State aid N 3/2010 — Spain —
AERNNOVA, paras. 59, 60, 64, 65, 66 (Jan. 26, 2011) (Exhibit USA-159); European Commission, State aid N
5/2010 and N 6/2010 — Spain — Interest-free loans to ARESA, para. 72 (July 20, 2010) (Exhibit USA-160);
European Commission, State aid N 527/2009 — France — Recuperable advance to Daher-Socata, para. 66 (Apr.
14, 2010) (Exhibit USA-156) (“{A}eronautical programs like the A350 XWB (managed by Airbus and in which
Daher-Socata is a partner) seem particularly risky (i), and do not allow the financial industry sufficient visibility in
terms of the project’s profitability (ii).”); European Commission, State aid N 296/2009 — Germany — Diehl Aircabin
GmbH, para. 99 (Dec. 15, 2009) (Exhibit USA-161) (“the Commission assumes that the market failed to deliver
adequate financing for both R&D-projects, in particular due to the high levels of risk and the long-term credit
periods.”); European Commission, State aid N 357/2009 -- United Kingdom — Individual R&D aid to GKN ASL,
paras. 83-84 (Sept. 15, 2009) (Exhibit USA-158) (“The main market failure cited by the UK is due to asymmetric
information....”); European Commission, State aid N 414/2010 — Belgium — Aid to SABCA “Flap Support
Structures’ project, para. 52 (Oct. 5, 2011) (Exhibit USA-441) (“As indicated in prior decisions of the Commission,
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640. Global financial crisis. The European Commission found in a number of instances that
the global financial crisis exacerbated suppliers’ difficulties in obtaining financing, as discussed
in the following example:

As also indicated in prior decisions, because of the important risks, manufacturers
specializing in aerostructures are globally suffering a general lack of financing,
which the current economic and financial crisis is still accentuating.**®

641. Inability to undertake A350 XWB projects absent state aid. The European Commission
found that the above-listed A350 XWB risk-sharing suppliers were, in fact, unable to obtain
sufficient funding from internal and external commercial sources, and would not have been able
to participate in the A350 XWB program without state aid. For example:

On the basis of its assessment, the Commission finds that the market would not
deliver the project without aid. This is mainly due to imperfect and asymmetric

R&D projects linked to the development of the A350 XWB models are exposed to a systematic risk associated with
this program. The risks assumed by Airbus, taken together, have difficulties which are a priori likely to have an
impact on the A350 XWB program, whether they be endogenous to the program (for example, those having to do
with the technological, industrial or commercial choices effectuated by Airbus and the group of its partners and
subcontractors) or exogenous (for example, a massive decrease in demand due to a crisis affecting air transport as a
whole).”); id., para. 68 (“recourse to risk-sharing partners seems impossible or necessarily only very limited.
Consequently, the project suffers from financial constraints that are explained by an information asymmetry.”).

1085 Eyropean Commission, State aid N 414/2010 — Belgium — Aid to SABCA ‘Flap Support Structures’
project, para. 55 (Oct. 5, 2011) (Exhibit USA-441); see also, e.g., European Commission, State aid N 3/2010 —
Spain — AERNNOVA, para. 55 (Jan. 26, 2011) (Exhibit USA-159) (“Due to the above-mentioned risks, there seems
to be a general lack of financing in the aeronautic industry that prevents the concerned enterprises to realise all the
necessary adaptations to become risk-sharing Tier-1 suppliers. The current economic and financial crisis largely
worsened the phenomenon.”), para. 63 (“due to the instable and insecure cash flows and high risk of the project (in
particular the commercial risk since the revenues are dependent on Airbus sales of the plane without any guarantee
as to either the size or the timing of payments), funding from the financial institutions could not be obtained for the
project. Other domestic banks were also considered but, for the same reasons, were not interested in providing
funding. In addition, contact was established with suppliers ({...}) in order to identify potential risk-sharing
partners. However, none of them was willing to participate in the project in that quality, mainly due to the fact that
they did not want to take on long-term risks in a situation characterised by a global financial crisis.”); European
Commission, State aid N 4/2010 and N 7/2010 — Spain — Interest-free loans to Alestis, para. 54 (Sept. 29, 2010)
(Exhibit USA-157) (“Due to the above-mentioned risks, there seems to be a general defect of financing in the
aeronautic industry that prevents the concerned enterprises to realize all the necessary adaptations to become risk-
sharing Tier-1 suppliers. The current economic and financial crisis largely worsened the phenomenon.”); European
Commission, State aid N 5/2010 and N 6/2010 — Spain — Interest-free loans to ARESA, para. 72 (July 20, 2010)
(Exhibit USA-160) (same quote); European Commission, State aid N 296/2009 — Germany — Diehl Aircabin GmbH,
paras. 90-91 (Dec. 15, 2009) (Exhibit USA-161) (“Eventually, the first banking consortium considered the project-
related risks as too high and the current economic situation as too unfavourable.... and both projects’ considerable
costs and risks as unacceptably high.”); European Commission, State aid N 357/2009 -- United Kingdom —
Individual R&D aid to GKN ASL, paras. 91-92 (Sept. 15, 2009) (Exhibit USA-158) (“These technological and
commercial risks affect the ability of the companies to attract investment from the markets, particularly for a
research and development project.”); id., paras. 98-100.
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information linked to technological, commercial and market risks that render
commercial financing particularly unlikely. This is compounded by the significant
knowledge spill-over generated by the project.'%®

642. Thus, the European Commission’s own words demonstrate that it would have been
impossible for many of Airbus’s risk-sharing suppliers to participate in the A350 XWB program
at their actual levels without government support, in significant part because of the program’s
technical and commercial risks and the global economic crisis prevailing as the risk-sharing
arrangements were developed. This means that additional support from risk-sharing suppliers
would be dependent on additional LA/MSF to those suppliers, something the EU has not
demonstrated, and cannot demonstrate without another layer of counterfactual scenarios.
Whereas the EU contends that, absent LA/MSF, Airbus could have increased risk-sharing
supplier contributions by 85 percent (i.e., an additional EUR 1.575 billion) from actual levels,
the European Commission’s findings show this to be implausible, in addition to being
unsupported by any relevant evidence.

198 Eyropean Commission, State aid N 3/2010 — Spain —- AERNNOVA, para. 149 (Jan. 26, 2011) (Exhibit
USA-159); see also id., para. 96; European Commission, State aid N 4/2010 and N 7/2010 — Spain — Interest-free
loans to Alestis, para. 109 (Sept. 29, 2010) (Exhibit USA-157) (“On the basis of the above, and in particular in view
of the financial structure of ALESTIS in the absence of aid, and the corresponding impact on the level of
profitability of the projects and related financial indicators, the Commission finds that the aid has an incentive effect
insofar as ALESTIS would most probably not have undertake the projects in the absence of aid.”); European
Commission, State aid N 5/2010 and N 6/2010 — Spain — Interest-free loans to ARESA, para. 71 (July 20, 2010)
(Exhibit USA-160) (“{13}n the absence of aid, the profitability of the projects under assessment seems to be well
below the level of profitability normally required for comparable projects in the aeronautic sector (the ‘hurdle rate’).
It therefore did not enable ARESA, nor probably any other company in the sector, to guarantee an acceptable return
for private investors, which consequently would not be inclined to invest in this type of projects.”); European
Commission, State aid N 527/2009 — France — Recuperable advance to Daher-Socata, para. 118 (Apr. 14, 2010)
(Exhibit USA-156) (“In light of the preceding discussion, and notably {in light of} the elements related to the levels
of profitability and to the financial indicators presented above, the Commission is able to conclude that Daher-
Socata would not have undertaken the MLGD project if the aforementioned State aid had not been granted to it.”);
European Commission, State aid N 296/2009 — Germany — Diehl Aircabin GmbH, para. 126 (Dec. 15, 2009)
(Exhibit USA-161) (“The Commission can conclude that, taking a decision on the investment on the basis of
profitability, when including the risks, DA would not implement the project without the aid at all, which implies that
the aid generates maximum incentive effect. The aid brings IRR at the minimum acceptable for the company,
except in case additional commercial risks linked to the delay of delivery are considered. Then, the risk-sharing
feature of the aid, together with the strategic importance of the projects acted as an incentive for the company to
carry out the project.”); European Commission, State aid N 357/2009 -- United Kingdom — Individual R&D aid to
GKN ASL, para. 121 (Sept. 15, 2009) (Exhibit USA-158) (“Considering the risks involved and the scale of
investment, GKN would not proceed with the project without the aid. This is because the A350XWB project would
not provide the rate of return required by the GKN Group for this type of investment.”); European Commission,
State aid N 414/2010 — Belgium — Aid to SABCA ‘Flap Support Structures’ project, para. 95 (Oct. 5, 2011) (Exhibit
USA-441) (“In more general terms, without State aid, SABCA would not have the opportunity to invest in the FSS
project. In this case, even if SABCA had in principle been able to receive and to respond to bids for business related
to subcontracting for manufacturing, the resulting reduction in the company’s R&D in civil aviation would
ultimately risk significantly deteriorating its competitive position.”).
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643. Fifth, and finally, some of the A350 XWB risk-sharing suppliers — including partners on
the “big” aero structure work packages — are themselves EADS subsidiaries. AEROLIA,
Premium AERO TEC, and EADS SOGERMA are (or appear to be) Tier 1 risk-sharing suppliers
on the A350 XWB program,*®’ and all are wholly owned subsidiaries of Airbus parent
EADS.* 8 Thus, to postulate additional risk-sharing contributions from these suppliers, the EU
must suppose that EADS would divert even more resources from other uses to facilitate the
A350 XWB program, in addition to the counterfactual diversion of shareholder distributions and
gross cash, discussed above. The Appellate Body has already rejected similar EU arguments
concerning the LA/MSF to the A380, finding that, even if EADS had financial resources
available, “it does not necessarily follow that those resources would have been directed to the”
LCA project in question, considering that EADS has “several units beyond aircraft production,
all of which would have competed for internal financial resources.”**® The result should be no
different here, since the EU is asking the Panel to make a series of unwarranted assumptions to
build an alternate universe in which the activities of not just Airbus, but EADS and its other
subsidiaries, differ significantly from real life.

644. Insum, the EU has failed to demonstrate that Airbus could have, and would have, funded
the A350 XWB without LA/MSF. The EU has ignored the effects of pre-A380 LA/MSF, yet in
the absence of such LA/MSF (which has not expired, much less been withdrawn), Airbus would
have been unable to undertake a large LCA development program until at least 2019, as
Professor Wessels’ analysis shows."® The EU also improperly focuses on EADS’
counterfactual funding resources, assuming but not demonstrating that they are freely available
to Airbus despite their other uses. Even on their own terms, the EU’s arguments rely on the
occurrence of elaborate sequences of events that differ from what actually occurred,
hypothesizing that EADS would divert funds from other uses (e.g., sustaining other business
units), and that Airbus would succeed in demanding that risk-sharing suppliers nearly double
their contributions to the A350 XWB development program, even though the condition of many
risk-sharing suppliers was so weak, and funding so hard to come by during the global financial
crisis, that EU member State aid was needed to fund one-quarter of the actual risk-sharing
supplier contribution. Again, the plausibility of these scenarios is unsupported and, indeed,
contradicted by the available relevant evidence. The original Panel and the Appellate Body

1087 SOGERMA press release, EADS SOGERMA wins the Airbus contract for the Main Landing Gear Bay
(MLGB) of the A350 XWB (Oct. 21, 2008) (Exhibit USA-445) (“This success consolidates EADS Sogerma's
position as an Airbus Tier 1 supplier . ...”); European Commission, State aid N 525/2009 — France — Aide au
project de case de train principal de SOGERMA (Projet MLGB) (April 14, 2010) at para. 65 (Exhibit USA-444)
(referring to SOGERMA as a “partenaire” with Airbus on the A350XWB program); Airbus presentation, A350
XWB Programme Update — Presentation by Francois Caudron, Vice President, Head of A350 Customer & Business
Development (July 2010) (Exhibit USA-443) (showing AEOLIA and Premium AEROTECH as two of the four
“Risk Sharing Partners” on the “big” aero structure work packages).

1088 SOGERMA website, The Group (Exhibit USA-446); AEROLIA press release, Birth of the French
Aerostructures Leader and world No. 2 for Nose Fuselage subassemblies (Jan. 6, 2009) (Exhibit USA-447).

1089 EC — Large Civil Aircraft (AB), paras. 1341-1343 (emphasis added).
10% \Wessels Report (Exhibit USA-364).
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rejected similar EU attempts to spin out elaborate counterfactual scenarios in the past, and the
Panel should do the same here.

e. The EU has failed to show that the A350 XWB program was viable absent
LA/MSF.

645. Because Airbus would have been incapable of funding the A350 XWB program in the
absence of LA/MSF, the viability of the A350 XWB business case without LA/MSF is largely
academic. As demonstrated above, even if the A350 XWB business case were viable in the
absence of LA/MSF, a proposition the United States rejects, Airbus would not have had the
funds to undertake the project. Indeed, [[ HSBI ]].*%**

646. Inany event, the EU’s arguments on the viability issue fail. No evidence supports the
EU’s contention that “{t}he A350XWB programme was viable at launch.” **** The EU in its
first written submission contends that “{t}he A350XWB programme was viable at launch,”**
and attempts to show this not by adducing directly relevant evidence, but by making unfounded
criticisms of the Dorman Report'®** and the Dorman-Terris Report'®®® and by dismissing
relevant findings of the European Commission. The EU and Airbus have within their possession
non-public information relevant to their assertion, but they did not provide it in the EU first
written submission. Instead, the EU limited itself to criticizing evidence adduced by the United
States. Now that it has submitted some (but almost certainly not all) documentation concerning
the A350 XWB program that was responsive to the Panel’s request, the EU’s arguments
concerning the counterfactual viability of the A350 XWB program are completely undermined.
Below, the United States demonstrates the failure of the EU’s arguments regarding the viability
of the A350 XWB program, first by addressing the EU’s criticisms, and then by discussing the
documentation the EU recently provided.

I The EU’s criticisms of the Dorman and Dorman-Terris Reports
are meritless and rely on arguments already rejected in the
underlying proceeding.

1091 See, e.g., [[ HSBI ]].

1092 EY FWS, paras. 1145-1155. Cf. EU FWS, chapeau preceding para. 1145 (“The A350XWB programme
was viable at launch”).

1098 Cf. EU FWS, chapeau preceding para. 1145 (“The A350XWB programme was viable at launch”).

1994 Dr, Gary J. Dorman, The Effect of Launch Aid on the Economics of Commercial Airplane Programs,
NERA Economic Consulting (Nov. 6, 2006) (Exhibit USA-299) (BCI) (“Dorman Report™).

19% pr, Gary J. Dorman and Dr. Kristin Terris, Report on the Continued Effects of Launch Aid on the Large
Civil Aircraft Industry: A350 Launch Aid and the EU’s Asserted Compliance Factors, NERA Economic Consulting
(May 18, 2012) (Exhibit USA-311(BCIl)) (“Dorman-Terris Report”).
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647. The Dorman-Terris report demonstrated that, because A350 XWB LA/MSF shares the
same key features analyzed in the Dorman Report, the Dorman Report’s conclusions apply to
A350 XWB LA/MSF just as it did to prior LA/MSF. Unable to rebut this showing, the EU:

* criticizes the Dorman-Terris Report and Dorman Report for claims they do not make;
« erroneously asserts that the report of its expert, Professor Robert Whitelaw,* is
consistent with the original Panel’s relevant findings;
 distorts those findings by ignoring the original Panel’s agreement with the United States
and Dr. Dorman that LA/MSF, in addition to increasing LCA program returns, makes
launch more likely by shifting risk and limiting potential losses, even where the
program’s base business case projects positive returns absent LA/MSF;
* recycles EU criticisms already rejected by the original Panel about the Dorman model’s
delivery parameters that the original Panel rejected:;
» dismisses the effects that LA/MSF features other than the interest rate have on the launch
decision; and
 fails to identify examples of market financing that are comparable to LA/MSF.
648. Asdiscussed in the U.S. first written submission, the Dorman-Terris report concludes
that “A350XWB LA/MSF deviates from market-based financing of LCA programs and operates
in the same way as LA/MSF analyzed in the 2006 Dorman Report relied upon by the original
Panel and the Appellate Body.”'*" The EU mischaracterizes the Dorman-Terris report as
concluding that A350 XWB LA/MSF had the effect of “turning an otherwise non-viable
programme into a viable programme,”°*® and proclaims that “neither the 2006 Dorman Report
nor the new ‘Dorman-Terris Report’ shows that the A350 XWB would have been non-viable
absent such loans for the A350 XWB.” %%

649. In fact, neither the Dorman Report nor the Dorman-Terris Report stated that the Dorman
model underlying both reports by itself demonstrated that LA/MSF caused the launch of a
specific Airbus LCA program by turning an otherwise unprofitable program into a profitable
one.'® Rather, the Dorman Report and model provide a generalized but realistic illustration of

10 gsee Professor Robert F. Whitelaw, Comments on US and NERA’s Discussion of MSF Benefit and
Effects on Product Launch (June 27, 2012) (Exhibit EU-7) (“Whitelaw Comments™).

197 Us FWS, para. 389.

10% EU FWS, para. 1147 (“the United States asserts that “a new report by Dr. Gary Dorman and Dr. Kristin
Terris of NERA Economic Consulting” demonstrates that ‘A350XWB LA/MSF deviates from market-based
financing of LCA programmes and operates in the same way as LA/MSF analyzed in the 2006 Dorman Report
relied upon by the original Panel and the Appellate Body’, turning an otherwise non-viable programme into a
viable programme.”) (emphasis added).

109 EY FWS, para. 1148.

1% Borman Report at p. 9 (Exhibit USA-299) (BCI) (“launch aid may cause an otherwise unprofitable
program to be undertaken, since it both increases the expected profitability of a program and lowers its risk from the
perspective of the manufacturer.”) (emphasis added); EC — Large Civil Aircraft, para. 7.1887 (“We note that the
Dorman Report does not explicitly conclude that each Airbus LCA model, or indeed any particular Airbus LCA
model, would not have been launched in the absence of LA/MSF.”); Dorman Terris Report at p. 7 (Exhibit USA-
311(BCI)) (“This distortion of the competitive process allows the recipient to undertake airplane development
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how LA/MSF operates, leading the original Panel to find that, “it is clear to us that the Dorman
Report, and the simulation reported therein, supports the United States' position that Airbus
product launches would not have occurred in the absence of LA/MSF.”**%" The Dorman-Terris
report observed that LA/MSF to the A350 XWB shares all the key features of LA/MSF to prior
Airbus models, such that “Dr. Dorman’s conclusions in {the Dorman Report} regarding the
effects of launch aid apply with equal force to the launch aid granted to Airbus for the A350
program.”*'% The EU has not rebutted this point.

650. The EU and its expert, Professor Whitelaw, % do not dispute that A350 XWB LA/MSF
has the same key features and better-than-commercial terms as prior LA/MSF, nor do they
dispute that “subsidized loans enhance the expected returns of aircraft programmes.”**** Instead,
they attempt to impugn the Dorman-Terris Report because it relies on the Dorman Report and
model, largely by repeating arguments that the original Panel rejected and were not raised on
appeal:

as Professor Whitelaw explains, Dr. Dorman’s model creates the appearance that
member State financing loans always causes that effect by the use of unrealistic
assumptions that understate expected programme returns absent such loans.
Professor Whitelaw finds that the Dorman model and the Dorman-Terris Report
(which relies on the Dorman model), therefore, do not provide a reliable basis to
conclude that such financing for the A350 XWB caused the launch of the A350
XWAB. 1105

651. As part of this effort, the EU mischaracterizes the underlying findings regarding the
Dorman Report:

Professor Whitelaw’s conclusion is consistent with the original panel’s
conclusion, and with the Appellate Body’s limited reliance on the Dorman report
merely to find, that subsidised loans enhanced the expected returns of aircraft
programmes — something the European Union does not dispute.**®°

projects at a pace and scale that would be much more difficult — perhaps impossible — for a competitor that does not
have access to launch aid.”) (emphasis added).

10l EC — Large Civil Aircraft (Panel), para. 7.1887.
192 Dorman Terris Report at p. 7 (Exhibit USA-311(BCI)).

1103 5ee Professor Robert F. Whitelaw, Comments on US and NERA’s Discussion of MSF Benefit and
Effects on Product Launch (June 27, 2012) (Exhibit EU-7) (“Whitelaw Comments™).

104 EY FWS, para. 1152.
195 EU FWS, para. 1151. Compare id. with EC — Large Civil Aircraft (Panel), para. 7.1911.
1% EU FWS, para. 1152 (citing EC — Large Civil Aircraft (Panel), para. 7.1911.
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652. The original Panel’s conclusion concerning the Dorman Report was not “merely” that
“subsidised loans enhance the expected returns of aircraft programs,” as made clear by the
passage of the original Panel that the EU cites:

the Dorman Report does in our view demonstrate that LA/MSF will have a
significant impact on the NPV of any particular project, and that irrespective of
the specific parameters used to model costs and income streams, LA/MSF will
increase potential profits and act to limit potential downside losses. It also
demonstrates that in some circumstances, the availability of LA/MSF makes the
difference between a positive or negative NPV, or alters the risk profile of a
project sufficiently to make an affirmative decision to launch a particular aircraft
more likely. 1%/

653. LA/MSF’s effect, driven by its success-dependent nature, of limiting potential downside
losses is a critical feature recognized by the original Panel but ignored by the EU and Professor
Whitelaw. As the original Panel stated:

In our view, the Dorman simulation demonstrates that LA/MSF will have a
significant impact on the NPV of any given aircraft project, irrespective of the
specific parameters used to model costs and income streams. In all cases, the
Dorman simulation shows that LA/MSF will increase potential profits and limit
potential losses. By limiting potential losses, LA/MSF transfers risk from Airbus
to the governments supplying LA/MSF, thereby rendering it more likely, in any
given case, that an LCA programme will be undertaken.**®

654. The EU’s attempt to minimize the scope of the original Panel’s findings is also
contradicted by the original Panel’s conclusion regarding the Dorman Report:

Thus, we conclude that the Dorman Report demonstrates that the provision of
LA/MSF is likely to change the behaviour of the recipient with respect to a
decision to launch a LCA by increasing the likelihood of an affirmative decision
to go forward with the launch. '%°

655.  Accordingly, Professor Whitelaw’s conclusion is not, as the EU contends, “consistent
with the original panel’s conclusion.”***° Professor Whitelaw concludes that “MSF could only
distort the launch decision if the benefit from below-market financing increased the return to at

W7 EC — Large Civil Aircraft (Panel), para. 7.1911 (emphasis added).

198 EC — Large Civil Aircraft (Panel), para. 7.1898 (emphasis added); see also EC — Large Civil Aircraft
(AB), para. 1248 (“The Panel noted that by limiting potential losses, LA/MSF transfers risk from Airbus to the
governments supplying LA/MSF, thereby rendering it more likely, in any given case, that an LCA programme will
be undertaken.”).

109 EC - Large Civil Aircraft (Panel), para. 7.1912; see also EC — Large Civil Aircraft (AB), para. 1254.
10 cf. EU FWS, para. 1151.
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least the programme’s risk adjusted cost of capital.”***! This is an unduly simplistic view of firm
behavior, apparently reflecting Professor Whitelaw’s dismissive attitude towards LA/MSF’s risk-
transferring effect.***? More important, it is at odds with original Panel’s findings.

656. As the original Panel found, LA/MSF distorts the launch decision even where, as in the
Dorman model, the airplane program’s base case without LA/MSF projects a positive NPV,
because an assessment of the launch decision must account for the project’s potential deviation
from the base case. '*** Airplane programs entail large costs and risks, and projections about the
program’s value require difficult predictions about costs, revenues and demand over a long time
period. ™% A “prudent planner” may decide not to undertake an airplane project where the base
case shows a positive NPV but the project experiences significantly poorer results under more
pessimistic scenarios.**> The Dorman model shows that an airplane program’s fortunes can
worsen considerably with relatively small changes in forecast cost, revenue and production
levels under “realistic scenarios that would need to be considered by a manufacturer when
making a launch decision.”***® Because LA/MSF transfers risk to the subsidizing governments
and thereby limits downside losses if actual conditions turn out worse than projected, a “prudent
planner” is more likely to launch the program. As the original Panel stated:

As the Dorman Report notes, commercial airplane programmes are expensive and
contain a large inherent amount of risk. Given the long-term nature of an aircraft
programme, it is difficult to predict costs, revenues and demand for any particular
aircraft and, consequently, a prudent planner might well expect that all cost and
revenue variables will not come to pass as forecast. The Dorman simulation
generates a positive NPV in the base case scenario (i.e., without LA/MSF and
with costs, revenue and production levels as forecast). However, relatively small
changes in forecast cost, revenue and production levels result in significantly
poorer results, generating either lower or negative NPV in all cases. The Dorman
Report implies, and we agree, that such variations in the forecast parameters
constitute realistic scenarios which would need to be considered by a
manufacturer when making a launch decision. Given that a realistic scenario
includes a negative NPV in the absence of LA/MSF, it follows that an affirmative

M \Whitelaw Comments, para. 29 (Exhibit EU-7), quoted in EU FWS, para. 1150.

1112 See Whitelaw Comments, para. 34 (“There is but a single attribute that could distort the launch
decision, the price of financing provided by Member States. Risk transfer to the Member States or the risk-sharing
suppliers does not distort the launch decision.”).

U EC — Large Civil Aircraft (Panel), para. 7.1887.
MU EC — Large Civil Aircraft (Panel), para. 7.1887.

1115 see Dorman Report, p. 7 (Exhibit USA-299) (BCI) (“Moreover, the NPV of the program quickly
becomes negative when any one of the three factors (sales, pricing or recurring costs) becomes significantly
unfavorable. Unless an airplane manufacturer believed that there was a relatively low probability of experiencing
the worst case scenario, it would probably be reluctant to launch this airplane program.”).

8 EC - Large Civil Aircraft (Panel), para. 7.1887.
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decision to launch is less likely upon consideration of the possible outcomes
without LA/MSF. Accordingly, it is clear to us that the Dorman Report, and the
simulation reported therein, supports the United States' position that Airbus
product launches would not have occurred in the absence of LA/MSF.*’

Thus, Professor Whitelaw’s conclusion is not “consistent” with the original Panel’s findings; ***®

it is contradicted by them.

657. Moreover, the EU and Professor Whitelaw also recycle criticisms of the Dorman model’s
parameters, criticisms that the original Panel has already rejected. Professor Whitelaw was
explicit in retreading ground that another EU expert, Professor Paul Wachtel, covered without
success in the underlying proceeding: “In this paper, | intend to address only Professor
Wachtel’s second criticism — i.e., that Dr. Dorman adopted overly pessimistic parameters that, in
effect, lead to a preconceived conclusion that absent MSF the programme would not have been
launched.”**® Just as before, this “second criticism” relies on the 2007 declaration of Airbus’s
Francisco-Javier Riaza-Carballo (the “Carballo Declaration”), and its estimate of 1375 projected
deliveries for the 787 program.*'?°

658. The original Panel already considered and rejected “Professor Wachtel’s second
criticism.”**** As the Appellate Body observed:

the Panel addressed Dr. Wachtel's second criticism, namely, that the Dorman
Report derived “its conclusions about the effects of LA/MSF from sensitivity tests
performed on a simulation that is constructed with unrealistic parameter values
and assumptions of costs and demand”. The Panel rejected this criticism and
instead agreed with the United States that the simulation in the Dorman Report
demonstrated that LA/MSF will have a significant impact on the NPV of any
given aircraft project, irrespective of the specific parameters used to model costs
and income streams, by increasing potential profits and limiting potential losses.
The Panel noted that by limiting potential losses, LA/MSF transfers risk from
Airbus to the governments supplying LA/MSF, thereby rendering it more likely,
in any given case, that an LCA programme will be undertaken.*#

MU EC — Large Civil Aircraft (Panel), para. 7.1887.
118 Cf. EU FWS, para. 1151.
119 \Whitelaw Comments at para. 21 (Exhibit EU-7).

120 \whitelaw Comments at paras. 25, 28 (Exhibit EU-7) (citing Declaration of Francisco-Javier Riaza-
Carballo (May 25, 2007) (Exhibit EU-15) (Exhibit EC-665 in original dispute) (BCI; HSBI)).

1121 See EC - Large Civil Aircraft (Panel), para. 7.1898.
1122 £C - Large Civil Aircraft (AB), para. 1248.
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659. The original Panel also rejected the EU’s attempt to use the Carballo Declaration and an
ex post facto business case for the 787 to impugn the Dorman Report. 1*** The Appellate Body
summarized the original Panel’s findings on this point:

Before completing its assessment of the Dorman Report, the Panel referred to *“a
putative ‘Boeing 787 business case’” submitted by the European Communities
and which showed a NPV and IRR higher that those the European Communities
asserted were generated by the Dorman simulation. The Panel did not consider
“that the results of an ex post facto business case for a Boeing LCA constructed
on the basis of public information for purposes of this dispute has any relevance
to our assessment of the effect of LA/MSF subsidies on Airbus”. It explained that,
even assuming the correctness of the exercise, which the Panel considered to be
“unclear”, it did not see how the conclusion that the NPV and IRR of this Boeing
787 business case are higher than those of the Dorman Report simulation
informed its assessment of the effect of LA/MSF on Airbus.***

660. The EU now attributes significance to the Appellate Body’s “limited reliance on the
Dorman report,”*'?° but the Appellate Body had no cause to discuss Dr. Dorman’s work more
than it did, since the EU did not appeal any of the original Panel findings regarding the Dorman
report and model. The Appellate Body’s discussion of the Dorman Report is, however,
significant because it underscores both the resounding failure of the EU’s arguments in the
original proceeding, and the improper repetition of those arguments in this compliance dispute.

661. As discussed in the attached comments of Dr. Kristin Terris,**?° a related problem with

Professor Whitelaw’s work is its reduction of LA/MSF’s trade-distorting features to one
variable: price. Criticizing “Dr. Dorman’s assertion that both the price and the transfer of risk
can distort the investment decision,” Professor Whitelaw states that “{t}here is but a single
attribute that could distort the launch decision, the price of the financing provided by the
Member States.”**?” This criticism is misplaced, as Dr. Terris explains:

The Dorman Report demonstrated that each key feature of LA/MSF provides
value to the recipient, in addition to the value provided by LA/MSF’s other
features. A “below-market subsidized interest rate” is an “obvious advantage,”
but it is not the only advantage to consider. The Dorman Report recognized that,
all else equal, financing with all of the LA/MSF attributes shifts more risk away

U2 EC - Large Civil Aircraft (Panel), para. 7.1912.
124 EC — Large Civil Aircraft (AB), para. 1253.
125 EY FWS, para. 1152.

126 pr, Kristin Terris, Comments on Professor Whitelaw’s Response to NERA (Oct. 17, 2012) (Exhibit
USA-365) (“Terris Response”).

127 \Whitelaw Comments at para. 34 (Exhibit EU-7).
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from the recipient than would financing that only offered the same below-market
interest rate:

“Launch aid offered at a subsidized interest rate effectively lowers
the program’s non-recurring costs from the perspective of the
manufacturer. . . A payment structure with contingent repayment
will further decrease the program’s risk to the manufacturer
without necessarily requiring a corresponding sharing of upside
benefits.” 1%

Thus, as Dr. Terris demonstrates,*** a thorough assessment of LA/MSF’s effects must account

for than its interest rate and associated benchmarks that would be relevant to a benefit analysis.
The original Panel recognized this,**° but Professor Whitelaw and the EU do not.

662. Similarly, Professor Whitelaw’s reductive focus on the price of financing leads him, and
the EU, to make additional, unwarranted criticisms of the Dorman-Terris Report. Building on
the Dorman Report’s approach, the Dorman-Terris Report observed that A350 XWB LA/MSF
has all of the key features of prior LA/MSF - i.e., unsecured, success-dependent, backloaded,
and below-market interest — and that “each of these characteristics of launch aid represents a
deviation from market-based financing of LCA programs.”***! The EU and Professor Whitelaw
contend that “the only attribute of the financing agreements that potentially deviates from the
market is its interest rate,”**3 and Professor Whitelaw attempts to show this by identifying
various forms of market financing that have unsecured, success-dependent, and/or back-loaded
characteristics.** Again, they miss the point of the Dorman-Terris and Dorman Reports, which
analyzed how each key “non-price” feature of LA/MSF increases distortive effects in addition to
a given subsidized interest rate. 1***

663. The Dorman Report demonstrates that the non-price features of LA/MSF (i.e., unsecured,
success-dependent, back-loaded, and levy-based) increase the value of the loan to Airbus,
holding all the other features of the loan constant (including the present value of the repayments.
Accordingly, a principal goal of the Dorman Report was to identify and model all of the relevant
features of LA/MSF subsidies: “Comparing the program’s NPV as scenarios in the model are

1128 Terris Response, pp. 10-11 (Exhibit USA-365) (quoting Dorman Report, p. 9.).
1129 Terris Response, p. 11 (Exhibit USA-365).

130 EC - Large Civil Aircraft (Panel), para. 7.1898 (“By limiting potential losses, LA/MSF transfers risk
from Airbus to the governments supplying LA/MSF, thereby rendering it more likely, in any given case, that an
LCA programme will be undertaken.”); see also EC — Large Civil Aircraft (AB), para. 1248 (“The Panel noted that
by limiting potential losses, LA/MSF transfers risk from Airbus to the governments supplying LA/MSF, thereby
rendering it more likely, in any given case, that an LCA programme will be undertaken.”).

131 Dorman-Terris Report, p. 6 (Exhibit USA-311(BCl)).

132 EY FWS, para. 1149 (citing Whitelaw Comments, para. 10 (Exhibit EU-7)).
1133 \Whitelaw Comments, paras. 10-17 (Exhibit EU-7).

1134 Terris Response, pp.3-4 (Exhibit USA-365).
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changed can isolate the incremental value of particular features of launch aid packages.”***> A
“non-price” feature such as delayed repayment (or graduated repayment) does not necessarily
establish that a financing instrument is a subsidy, but it does increase the value of a subsidy to
the recipient, including through the transfer of risk to the lender, compared to a below-market
financing without delayed repayment.**°

664. Building off the Dorman Report, the Dorman-Terris Report applied the same analysis to
LA/MSF to the A350 XWB. After noting that statements of the French and U.K. governments
meant that “the interest rates attached to the launch aid are almost certainly below market
levels,” the Dorman-Terris Report found that each of the A350 XWB LA/MSF’s characteristics
“represents a deviation from market-based financing of LCA programs.”***" That is, A350
XWB LA/MSF, like all prior LA/MSF, provides more value to, and has a more distortive effect
on, Airbus (including by transferring more risk to the granting governments) than would
financing with the same below-market interest rate that is not unsecured, success-dependent,
back-loaded, and levy-based — as is LA/MSF. %

665. The EU and Professor Whitelaw fail to appreciate this point, misconstruing the Dorman
and Dorman-Terris Reports as arguing that all unsecured, success-dependent, back-loaded, and
levy-based loans are necessarily better-than-commercial.**** As a result, Professor Whitelaw is
off-course when he sets out to show that there are, in fact, some commercially available loans
with these terms. But even if Professor Whitelaw succeeded in this endeavor, he would
nonetheless fail to undercut Dorman 2006 and Dorman-Terris, because he would fail to
demonstrate that the non-price terms of LA/MSF do not increase the value of LA/MSF (holding
all else equal) by transferring significant LCA program risks from Airbus to the EU member
States.

666. In any event, Professor Whitelaw also fails in his misguided endeavor to demonstrate that
financing with the same non-price terms as LA/MSF (i.e., unsecured, success-dependent, back-
loaded, and levy-based) is, in fact, commercially available.

667. Professor Whitelaw devotes a large portion of his paper to discussing risk-sharing
supplier arrangements. He proposes these arrangements as a commercial source of funding that
would have characteristics and market effects equivalent to LA/MSF, if LA/MSF were provided
at market interest rates. ***° According to Professor Whitelaw, Airbus’s use of LA/MSF and
risk-sharing suppliers in “roughly equal proportions” on the A380 program proves that

1135 Dorman Report 20086, p. 5 (Exhibit USA-299) (BCI).
1136 Terris Response, p. 4 (Exhibit USA-365).

37 Dorman-Terris Report, p. 6 (Exhibit USA-311(BCl)).
1138 Terris Response, p. 4 (Exhibit USA-365).

1139 See EU FWS, para. 1149.

1140 See Whitelaw Comments, para. 17 (Exhibit EU-7).
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LA/MSF’s “unsecured, success-dependent, back-loaded and levy-based” terms are not a
“deviation from market-based financing.” **** However, Professor Whitelaw’s conclusions are
unsupported.

668. As Dr. Terris explains:

Professor Whitelaw states that risk sharing supplier arrangements are “unsecured,
success-dependent and back-loaded” as well as “levy-based” as is LA/MSF. He
never supports these assertions with direct evidence concerning Airbus’ risk
sharing supplier arrangements, and professes ignorance regarding the specific
features of the Boeing cost sharing arrangements that he cites. Accordingly,
Professor Whitelaw provides no basis for concluding that the features of a
meaningful portion of risk-sharing supplier arrangements in the LCA industry are
unsecured, success-dependent, and back-loaded in a manner comparable to
LA/MSF. Indeed, there is reason to be skeptical on this point, since the original
Panel found that the repayment terms of one of the few Airbus risk-sharing
supplier contracts cited by Professor Whitelaw in the underlying proceeding
contained at least “one major difference” as compared to the terms of LA/MSF.

Professor Whitelaw also fails to consider that the Airbus risk-sharing supplier
arrangements are themselves distorted by LA/MSF, and therefore provide no
support for the proposition that the “market” is willing to provide financing
comparable to LA/MSF. LA/MSF distorts the Airbus risk-sharing supplier
arrangements in two ways. First, LA/MSF to Airbus makes its LCA projects less
risky overall, thereby reducing the risks — and required returns — for risk-sharing
suppliers. Second, LA/MSF is provided directly to some risk-sharing suppliers
where they could not otherwise participate in the project. Thus, Airbus’ risk-
sharing supplier arrangements provide no indication that the market provides
LA/MSF-type financing.'*?

669. In addition, as discussed above, the European Commission itself found that the A350
XWB program involves considerable technical and commercial risks which, combined with its
long duration and the difficulty of predicting its profitability, made commercial financing
difficult, if not impossible, to obtain. The EU attempts to dismiss these findings because they
were made in the context of EU State Aid decisions pertaining to “other entities” and not to
Airbus,™* but this does not respond to the U.S. argumentation and evidence that the European
Commission made findings concerning the entire A350 XWB program, including Airbus.
Notably, the European Commission found “a considerable degree of uncertainty regarding the

141 \Whitelaw Comments, para. 17 (Exhibit EU-7).

1142 Terris Response, pp. 10-11 (Exhibit USA-365) (quoting EC — Large Civil Aircraft (Panel), para. 7.480;
other citations omitted).

143 EU FWS, para. 1135.
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commercial success of the A350 XWB,” including risks posed by the program’s “unpredictable”
final completion date and the “economic downturn.” **** It noted the risk that “delay of the
programme can compromise its commercial viability or even lead to its cancellation.”**** It also
observed that “aeronautical programs like the A350 XWB (managed by Airbus and in which
Daher-Socata is a partner) seem particularly risky (i), and do not allow the financial industry
sufficient visibility in terms of the project’s profitability (ii).”***® Further, the Commission
found that “R&D projects linked to the development of the A350 XWB models are exposed to a
systematic risk associated with this program,” that “{t}he risks assumed by Airbus, taken
together, have difficulties which are a priori likely to have an impact on the A350 XWB
program,” 14" and that “because of the important risks, manufacturers specializing in
aerostructures are globally suffering a general lack of financing, which the current economic and
financial crisis is still accentuating.” ***°

670. All of these findings pertain to the risks posed by the entire A350 XWB program,
“managed by Airbus.” *** Even if the EU had supported its assertion that the A350 XWB
program’s business case would be “viable” absent LA/MSF under some circumstances (a
proposition that remains unsupported by direct evidence), the EU has failed to address the

14 European Commission, State aid N 493/2010 — Spain — Repayable Advances to Industria de
Turbopropulsores, SA, para. 55 (citation omitted) (Sept. 20, 2011) (Exhibit USA-154); see also European
Commission, State aid N 204/2010 — Sweden — Repayable advances to Volvo Aero, para. 51 (citation omitted) (Feb.
23, 2011) (Exhibit USA-155).

1145 European Commission, State aid N 4/2010 and N 7/2010 — Spain — Interest-free loans to Alestis, para.
58 (Sept. 29, 2010) (Exhibit USA-157); see also European Commission, State aid N 4/2010 and N 7/2010 — Spain —
Interest-free loans to Alestis, para. 59 (Sept. 29, 2010) (“On the basis of the above, it can be concluded that R&D
projects in the aeronautic sector, and in particular the ones in question, are subject to technological, market and
commercial risks. Given the technological complexity of the R&D activities to be carried out within the projects,
financial institutions do not dispose of a sufficient visibility in order to properly estimate the risks or the profitability
perspectives of the projects. The projects, therefore, suffer from financial constraints which can be explained by this
asymmetric information.”) (Exhibit USA-157).

1146 Eyropean Commission, State aid N 527/2009 — France — Recuperable advance to Daher-Socata,
para. 66 (Apr. 14, 2010) (Exhibit USA-156).

47 European Commission, State aid N 414/2010 — Belgium — Aid to SABCA ‘Flap Support Structures’
project, para. 52 (Oct. 5, 2011) (Exhibit USA-441) (“Comme indiqué dans des décisions précédentes de la
Commission,8 les projets R&D liés au développement des appareils A350 XWB sont exposés a un risque
systémique associé a ce programme. Les risques endossés par Airbus tiennent a I'ensemble des difficultés qui sont a
priori susceptibles d'avoir un impact sur le programme A350 XWB, qu'elles soient endogénes au programme (par
exemple, tenant aux choix technologiques, industriels ou commerciaux effectués par Airbus et I'ensemble de ses
partenaires et sous-traitants) ou exogenes (par exemple, réduction massive de la demande due a une crise affectant le
transport aérien dans son ensemble).”).

1% Eyropean Commission, State aid N 414/2010 — Belgium — Aid to SABCA “Flap Support Structures’
project, para. 55 (Oct. 5, 2011) (Exhibit USA-441) (“Comme indiqué également dans des décisions précédentes,10
du fait des risques importants, les industriels spécialisés dans les aérostructures subissent globalement un défaut
généralisé de financement, que la crise économique et financiére actuelle accentue encore.”).

1149 European Commission, State aid N 527/2009 — France — Recuperable advance to Daher-Socata,
para. 66 (Apr. 14, 2010) (Exhibit USA-156).
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significant A350 XWB program risks identified by the European Commission, including its
finding that the program does not “allow the financial industry sufficient visibility in terms of the
project’s profitability.” Given those risks, it does not follow that, merely because a business case
is “viable” under some conditions, Airbus would necessarily be willing or able to undertake the
project absent LA/MSF.

671. Indeed, the United Kingdom’s provision of LA/MSF to Airbus for the A350 XWB was
based on its conclusions that commercial financing for the program was unavailable, and that
LA/MSF was “essential for the project to proceed on the scale and in the timeframe
specified.”***® The EU never even attempts to reconcile the United Kingdom’s determination
that LA/MSF to the A350 XWB was “essential” to the project with its own arguments that
LA/MSF was irrelevant to the program. In light of this and the other evidence discussed above,
the EU cannot credibly maintain that LA/MSF to the A350 XWB did not contribute to the launch
and market presence of the A350 XWB.

ii. The EU’s documentation on the A350 XWB supports U.S. claims
and is inconsistent with the EU’s arguments.

672. Documentation provided by the EU supports the U.S. demonstration of adverse effects
related to the A350 XWB, [[ HSBI ]]*™! [[ HSBI 11***% [[ HSBI J1*°* [[ HSBI 11**** [[ HSBI
11M*°° LA/MSF mitigates the risks posed to Airbus by this uncertainty, by transferring a
significant portion of the risks to the subsidizing governments.

E. The EU has Failed to Rebut the U.S. Demonstration of Significant Lost Sales.

673. The United States continues to experience significant lost sales. In its first written
submission, the United States documented over one thousand lost sales, together worth tens of
billions of dollars of lost revenues for the U.S. LCA industry.***® This pattern has continued
unabated from the original reference period through the end of the RPT, December 1, 2011, and
on to the date of referral of this matter to the compliance Panel. Since that time the United States
has also lost significant sales campaigns involving Hong Kong Airlines and Norwegian Air
Shuttle, as demonstrated in the first written submission, ™™’ and also three additional sales

1150 United Kingdom House of Commons Business, Innovation and Skills Committee, Full Speed Ahead, p.
10 (Mar. 22, 2010) (Exhibit USA-44),

151 See, e.g., [[ HSBI ]].

1152 5ee, e.g., [[ HSBI ]].

1153 See, e.g., [[ HSBI ]].

1154 See, e.g., [[ HSBI ]].

1155 See, e.g., [[ HSBI ]].

1156 See US FWS, Section VI.G.2; Summary Table of U.S. Significant Lost Sales (Exhibit USA-164).
1157 See US FWS, paras. 433-437, 496.
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campaigns (discussed below) that have occurred since the filing of the U.S. first written
submission.

674. This consistent pattern of continuing significant lost sales reflects the absence of any
meaningful action by the EU to remove the adverse effects of the WTO-inconsistent subsidies at
issue in this dispute. Indeed, the EU does not claim to have taken any steps on its own initiative
to remove adverse effects in the form of lost sales. Rather, the EU points to the “delivery” of
Airbus aircraft and Airbus’s termination of the A340 program as compliance “steps.”***® These
arguments are misplaced. The EU had an obligation itself to take appropriate steps to remove
the adverse effects. In any event, Airbus’s completion of deliveries and the termination of the
A340 program have not removed the adverse effects caused by LA/MSF.

675. Given the persistence of lost sales and the absence of meaningful compliance action, the
EU has nothing to offer in rebuttal beyond erroneous arguments regarding purported “non-
attribution factors.” For example, the EU argues that Airbus’s first sale to an airline customer
generates a “strong disposition” to buy Airbus aircraft in the future and that this disposition is a
“non-attribution factor,”***® without explaining how Airbus could have offered any of the LCA it
sold to that customer without LA/MSF. In addition, according to the EU if an airline customer
purchases an Original A350, this is another “non-attribution factor” with respect to subsequent
A350 orders.*®® These are not valid “non-attribution factors.” They in no way alter the fact that
Airbus obtained these sales with aircraft that it would have been unable to offer in the absence of
the LA/MSF and other subsidies. As the original Panel found, Airbus would most likely not
even exist in the absence of WTO-inconsistent LA/MSF, and in the unlikely event that Airbus
did exist, it would have been a smaller and weaker manufacturer with a different, narrower
product line.**®* Furthermore, the EU’s so-called non-attribution factors are themselves the
effects of LA/MSF, as any incumbency advantages that Airbus enjoys by virtue of previously
obtained sales are the direct result of earlier LA/MSF.

676. Below the United States first explains that the EU has failed to take appropriate steps to
remove those adverse effects that take the form of lost sales. Second, the United States explains
in greater detail that the EU’s so-called “non-attribution factors” do not eliminate the causal link
between the EU’s WTO-inconsistent subsidies to Airbus and the evidence of lost sales that were
documented in the U.S. first written submission. Third, the United States addresses issues
regarding the 31 individual lost sales campaigns discussed in the U.S. first written
submission.’*® The EU largely fails even to confront — let alone contest — the facts underlying

1158 See, e.g., EU FWS, paras. 806, 807, 1036, 1216; see also EU Notification, Items 33-34 (Exhibit USA-
1).

1159 5ee EU FWS, paras. 824, 930, 1045 (citing airline customers’ “strong disposition” to buy Airbus
aircraft as a so-called non-attribution factor).

1180 5ee EU FWS, para. 930.
1161 See EC - Large Civil Aircraft (Panel), para. 7.1984.
182 See US FWS, Section VI.G.2.
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these lost sales campaigns. To the extent that the EU refers to them at all, the EU advances no
credible argument to rebut them or their probative value as evidence that the U.S. industry
continues to experience significant lost sales. Finally, the United States provides evidence of
additional lost sales that have occurred since the U.S. first written submission, which further
rebuts the EU’s arguments and further demonstrates the continuing adverse effects suffered by
the U.S. LCA industry as a result of the EU’s WTO-inconsistent subsidies to Airbus.

1 The EU took no action whatsoever to remove the adverse effects in the form
of lost sales.

677. The EU repeatedly touts having “procured” the delivery of aircraft, and having
“procured” the termination of the A340 program.**®®* A more accurate description of each of
these events is that Airbus sales led to Airbus deliveries and that Airbus terminated production of
the A340 because of what Airbus Senior Vice President Christophe Mourey describes as “its
inability to compete at high fuel prices.”*'®* As Article 7.8 states, when the DSB determines that
a Member’s subsidy causes adverse effects and the subsidy remains unwithdrawn, “the Member
granting or maintaining such subsidy shall take appropriate steps to remove the adverse effects,”
making clear that the obligation rests on “the Member” to “take appropriate steps.” The actions
by the subsidy recipient in this dispute are not actions by a Member and here they are not
“appropriate steps” that a “Member granting or maintaining such subsidy “must’ “take” for
purposes of Article 7.8.11%°

678. Perhaps an even greater disregard for Article 7.8 is reflected in the EU’s claim to have
cured lost sales by allowing Airbus to deliver airplanes. By the EU’s logic, a subsidy causing
serious prejudice that is the subject of an adopted DSB finding is only WTO-inconsistent until its
concrete effects reach their apex in the marketplace. There is no basis for this view. The sole
support cited by the EU for this proposition is paragraph 7.1812 of the panel report in US —
Large Civil Aircraft, which describes the panel’s rejection of a certain method of allocating the
price effects of subsidies over a certain time period. In light of the particular characteristics of
the subsidies at issue there, the panel considered that they had adverse effects at the time of the
sale and through the time of delivery. However, the panel stressed that these were recurring
subsidies, which is not the case for LA/MSF or the other subsidies at issue in this dispute. The
EU does not even explain how this relates to compliance and steps to remove adverse effects.

1163 See, e.g., EU FWS, paras. 806, 807, 1036, 1216.

1164 Christophe Mourey, Statement on Current Competitive Conditions in the LCA Industry (July 4, 2012)
at para. 136 (Exhibit EU-8) (BCI).

1185 The United States does not dispute that sales patterns or changes in a producer’s product offerings may
be relevant considerations in evaluating the “steps” a Member purports to have taken to satisfy Article 7.8.
However, these developments are not themselves “steps” taken by a Member.
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Indeed, the passage relied on by the EU does not address the question of what is required of a
WTO Member to bring itself into compliance with a DSB recommendation.**®°

679. The reality is that deliveries have in no way mitigated the massive adverse effects that the
U.S. LCA industry continues to suffer, including in the form of lost sales. Nor has Airbus’s
termination of the A340 program “due to its inability to compete at high fuel prices”***" abated
the lost sales that the U.S. industry continues to experience. Airbus customers continue to place
orders for Airbus’s newer twin-aisle aircraft model, the A350 XWB. Moreover, the termination
of the A340 program actually increased the amount of the subsidy to Airbus by essentially
forgiving the outstanding amount of A340 LA/MSF, and boosting Airbus’s net revenues by €406
million (€312 million net) — which eventually will lead to further adverse effects in the future.**®
In sum, if the EU’s “procurement” of actions by Airbus is relevant in this dispute, it has only
worsened the adverse effects.

2 The EU fails to identify any valid “non-attribution factors.”

680. As the original Panel and Appellate Body found, in the absence of the subsidies Airbus
would most likely not exist, and in the unlikely event that it did exist, it would be a smaller,
weaker manufacturer with a narrower product line.™*® Against the backdrop of the duopolistic
nature of competition in the LCA industry, the United States has adduced campaign-specific
evidence demonstrating that sales by Airbus would have been captured by the U.S. LCA industry
in the absence of the EU’s WTO-inconsistent subsidies to Airbus.

681. The EU fails to rebut the U.S. prima facie case with respect to the 31 lost sales
campaigns documented in the U.S. first written submission. In addition to the causation-related
arguments discussed above, " the EU also puts forth two additional so-called “non-attribution

1166 cf, US — Large Civil Aircraft (Panel), para. 7.1812 (“As discussed in paragraphs 7.155-7.157 of this
Report, the European Communities has allocated the full amount of the value of B&O tax subsidies estimated to be
received by Boeing in 2007 — 2009 to the period 2004 — 2006 as part of ITR's allocation of subsidy amounts over
time, to arrive at estimates of per-LCA subsidy “magnitudes.” Although the Panel does not disagree with
the general proposition that the expectation of the receipt of a subsidy may affect a recipient's behaviour, and thus
give rise to a market effect prior to its actual receipt, the Panel does not consider that this should automatically lead
to the mechanical allocation of amounts of recurring subsidies that reduce Boeing's marginal unit costs back in time
by three years. The implication of such an allocation would be that the subsidy does not give rise to serious
prejudice, within the meaning of Article 6.3, in the year of its receipt. As we have explained in paragraph 7.1685,
the Panel does not accept this implication. Rather, the Panel considers that given the particularities of LCA
production and sale, the effects of the subsidies should be understood to begin at the time at which an LCA order is
obtained (or an order is lost) and to continue up to and including the time at which that aircraft is delivered (or not
delivered).”).

187 Christophe Mourey, Statement on Current Competitive Conditions in the LCA Industry (July 4, 2012)
at para. 136 (Exhibit EU-8) (BCI).

1168 See, e.g., US FWS, paras. 10-11.
1189 See EC - Large Civil Aircraft (Panel), para. 7.1984.

1170 5ee Section VI1.D of this submission.
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factors.” The EU points to the conversion of Original A350 orders to A350 XWB orders, and
advances an argument anchored to the “strong disposition”**"* of airline customers to place
orders with the incumbent LCA manufacturer. However, neither of these factors eliminates the
causal link between LA/MSF and the corresponding lost sales.*"?

a. Original A350 orders are not a “non-attribution factor.”**"®

682. In the absence of the LA/MSF subsidies at issue in this dispute, Airbus would not have
had the financial or technological means to develop, offer, and promise to deliver the A350
XWB, as and when it has done."* Therefore, the EU has failed to rebut the U.S. demonstration
of lost sales involving the A350 XWB. The analysis remains the same, regardless of whether
particular A350 XWB orders were preceded by orders for the Original A350.

683. As discussed above, Airbus first launched the Original A350 in 2005, but this model was
widely criticized as an inadequate response to the Boeing 787.'"> Consequently, Airbus revised
the design of the A350 and re-launched it as the A350 XWB in December 2006.*"® According
to the EU, US Airways and TAM had already placed orders for the Original A350, and after
December 2006 they converted these orders to A350 XWB orders. !’

684. Be that as it may, Airbus would have had no A350 XWB to offer US Airways and TAM
in the absence of LA/MSF for the A350 XWB. Furthermore, the EU fails to explain how the
placement of an Original A350 order attenuates the causal link between LA/MSF and subsequent
A350 XWB orders. According to the EU, “{w}ith the launch of the A350XWB, and the
resulting cancellation by Airbus of the Original A350, Airbus was under particular contractual
obligations vis-a-vis the customers of the Original A350, including to pay penalty payments for
late delivery.”**"® This observation merely suggests that when the A350 XWB was launched in
December 2006, US Airways and TAM were poised to be compensated for Airbus’s past failure
to meet its contractual obligations. However, it does not suggest that US Airways and TAM
were restricted in their future choice of whether to purchase an A350 XWB or a competing
aircraft produced by the U.S. LCA industry.

171 See EU FWS, paras. 824, 930, 1045.

1172 Ajrbus also cited the participation of Bombardier as a potential “non-attribution factor” for lost sales
involving single-aisle aircraft. EU FWS, para. 822. However, as the EU itself admits (and the United States already
noted), Bombardier and “other single-aisle market entrants do not, at present, ‘play a significant role in LCA
competition . . . during the period at issue and are unlikely to do so in the immediate future’.” EU FWS, note 753
(quoting US FWS, para. 315).

1173 See EU FWS, para. 930.

1174 See Section IV.D.4 of this submission.
117 See US FWS, paras. 109-111.

1176 5ee US FWS., paras. 112-114.

77 See EU FWS, para. 1208.

178 EU FWS, para. 1209.
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685. Moreover, there is a causal nexus between the placement of Original A350 orders and
LA/MSF. In the absence of decades of past LA/MSF, Airbus would not have been in a position
in 2005 to offer airline customers a reasonably competitive twin-aisle aircraft like the Original
A350. Therefore, even if the EU were correct that US Airways’ and TAM’s A350 XWB orders
were the causal effect of prior Original A350 orders — which the United States disputes — there is
still a causal nexus between the corresponding A350 XWB orders and LA/MSF.

521179

b. Airline customers’ ““strong disposition to purchase aircraft from the
incumbent LCA manufacturer is not a valid ““non-attribution factor’ in
this dispute.

686. The EU’s provision of LA/MSF to Airbus has resulted in a steady stream of lost sales by
the U.S. LCA industry from at least 2001 onwards. In some cases, those lost sales paved the way
for further, additional lost sales involving the same airline customer. Indeed, because airlines
can avoid switching costs by placing further orders from the incumbent, the customer has, in the
EU’s terms, a “strong disposition”***° to continue buying from the same airline manufacturer.
The initial lost sale and the benefits created by establishing incumbency are adverse effects, as
are the entirely foreseeable and consequent follow-on sales involving the same airline customer.
Thus, in its first written submission, the United States documented 432 follow-on lost sales from
2007-2011 that resulted from lost sales originally recognized by the Panel and the Appellate
Body during the original proceeding. ™!

687. Contrary to the EU’s assertion, follow-on sales that result from the benefits of
incumbency obtained through subsidized financing are not a “non-attribution factor.”*'*> The
EU’s view is contradicted by the original Panel’s findings regarding the conditions of
competition in the LCA industry:

Once an airline orders any particular LCA model from a given manufacturer,
efficiencies in operating a fleet of similar aircraft . . . favour follow-on orders of
the same models, as well as orders of other aircraft models from the same
manulfggturer, in order to take advantage of commonalities across an LCA

fleet.

In other words, given the conditions of competition in the LCA industry, lost sales tend to be
followed by further lost sales. Therefore, the follow-on lost sales documented by the United
States are attributable to LA/MSF, just as first-order lost sales are.

W EY FWS, paras. 824, 825, 930, 1045.

1180 see EU FWS, paras. 824, 825, 930, 1045.

1181 5ee Summary Table of U.S. Significant Lost Sales (Exhibit USA-164).
1182 See EU FWS, paras. 824, 825, 930, 1045.

U183 EC - Large Civil Aircraft (Panel), para. 7.1720.
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688.  This includes situations where a customer had previously ordered Airbus LCA of a given
type in a sale not specifically identified as a lost sale by the United States, and then ordered
additional Airbus LCA of that type in sales that the United States does challenge. In such a case,
LA/MSF causes the lost sale identified by the United States because, absent LA/MSF, Airbus
would have been unable to offer the aircraft actually ordered and the U.S. LCA industry would
have made the sale. Indeed, in its arguments about customers’ “strong disposition” to place
follow-on orders with Airbus, the EU never explains how Airbus would have been able to fill
those orders without the LCA that depended on LA/MSF for their availability.

3. The EU has not rebutted the U.S. evidence and argumentation concerning
individual lost sales.

689. The EU does not contest — and barely even refers to — the facts of most of the specific lost
sales set out in the U.S. first written submission. In detailed accounts of 31 such campaigns, **%*
the United States demonstrated that LA/MSF has continually allowed Airbus to offer customers
LCA that would have been unavailable otherwise, *** capturing thousands of sales that should
have gone to the U.S. industry.

690. The Korean Air and Malaysian Airlines lost sales campaigns, as well as lost sales claims
involving the A330, are some of the few lost sales campaigns that the EU does mention, however
briefly. Below, the United States demonstrates that the EU’s quibbles with these lost sales
campaign narratives are unwarranted.

a. Korean Air

691. The U.S. first written submission documented that Korean Air placed five A380 orders in
2008 and 2009 that would have gone to Boeing’s 747-8I absent LA/MSF.**®® The United States
also nlolggd that these five A380 sales followed five previous A380 orders that had occurred in
2003.

1184 The EU erroneously claims that the United States should have excluded the South African Airways
sales campaign, because the Appellate Body report does not refer to South African Airways in its rulings and
recommendations. See EU FWS, para. 815. The EU’s argument is baseless. As the EU itself admits, the original
Panel found that a 2002 South African Airways order of 11 A319s and 15 A320s constituted significant lost sales,
and the EU did not appeal this finding. See EU FWS, para. 815. Therefore, the Panel’s finding of significant lost
sales involving South African Airways stands as an unappealed finding of the original Panel . Furthermore, the EU
has not even claimed to have taken any compliance steps with respect to the South African Airways lost sales. See
EU Notification, item 34 (Exhibit USA-1) (listing “{c}ompleted deliveries” to several airline customers as
compliance “steps,” but not making any reference to completed A319 and A320 deliveries to South African
Airways). Therefore, the EU has failed to comply with the DSB’s rulings and recommendations with respect to
these lost sales.

1185 5ee US FWS, Section VI.G.2.
1186 See US FWS, para. 492.
1187 See US FWS, para. 492.
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692. The EU erroneously suggests~—" that this 2003 order somehow prevents the United States
from presenting the subsequent 2008 and 2009 orders as evidence of continuing lost sales. The
United States satisfied its burden with respect to the lost sales for Korean Air in the same way it
satisfied its burden with respect to the evidence of lost sales for all other airline customers: the
United States demonstrated that in the absence of LA/MSF, the customers would have placed
orders with Boeing rather than Airbus. The legal standard is the same for follow-on lost sales as
for first-order lost sales. The United States has shown that each type is caused by the EU’s
LA/MSF to Airbus, and the EU has not taken any steps to remove the adverse effects.

693. The EU also erroneously argues that the 2008 lost sales claim is precluded because they
constituted [***].*%° According to the EU, “Nothing prevented the United States from
challenging that order as a lost sale during the original proceedings.”*'*° The EU is incorrect:
[***].1%1 Most important, the EU is unable to explain how Airbus could have sold A380s to
Korean Air in 2008 and 2009 when, absent LA/MSF, it would have had no A380s to offer the
airline.

b. Malaysian Airlines

694. The U.S. first written submission documented post-2006 lost sales involving Malaysian
Airlines, including 15 A330-300 orders and four A330-200F orders.*** As the United States
noted, the A300-200F is an Airbus freighter that competes against the Boeing 767 for freighter
orders.*® The EU does not contest this fact — nor does the EU contest the fact that freighter
aircraft are “large civil aircraft” as defined by the Panel in the original proceeding.*'**

695. Nonetheless, the EU erroneously alleges that the four A330-200F orders by Malaysian
Airlines should have been excluded from the U.S. lost sales claims.** The EU asserts that
“These {A330-200Fs} compete in a market separate from passenger aircraft, and the United
States has failed to identify a competing Boeing freighter aircraft . . ..” The EU is wrong. The

1188 U FWS, para. 1046.
1189 EU FWS, para. 1046.
190 EU FWS, para. 1046.

191 1n addition, with respect to lost sales involving Singapore Airlines and Qantas that took place in 20086,
the EU erroneously states: “The United States could have included {these orders} as evidence of its claim of
significant lost sales, but chose not to.” EU FWS, paras. 1040, 1042. However, the United States did, in fact,
include these orders as evidence of its claim of significant lost sales. See US FWS, paras. 480, 482 (listing the 2006
Airbus sales involving Singapore Airlines and Qantas as evidence of the U.S. claim of significant lost sales); see
also Summary Table of U.S. Significant Lost Sales (Exhibit USA-164) (also listing the 2006 Airbus sales involving
Singapore Airlines and Qantas as evidence of the U.S. claim of significant lost sales).

192 ys FWS, paras. 470-472.

193 ys FWS, para. 270.

119 See EC - Large Civil Aircraft (AB), note 4.
119 See EU FWS, para. 935.
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United States identified the 767 as a competing Boeing freighter aircraft , and the EU itself
acknowledged during the original Panel proceeding that Boeing also makes a 777 freighter
aircraft."*® Furthermore, the A330-200Fs sold to Malaysian Airlines were part of a larger sale
including passenger aircraft, and [[ HSBI J].***" The EU has thus failed refute the U.S.
demonstration that the U.S. industry lost these sales and the A330-200F orders (and the other
Malaysian Airlines orders discussed in the U.S. first written submission) are sales that Airbus
would not have won in the absence of LA/MSF.

C. The EU fails to undermine the U.S. lost sales claims involving the A330.

696. The U.S. first written submission supported its claims of significant lost sales with
evidence that Airbus had taken orders of the A330 and its variants in sales campaigns involving
six airline customers.**® In response, the EU argues that the Panel should not consider this
evidence because the United States, in the original proceeding, did not demonstrate lost sales or
displacement involving the A330.%

697. The EU is once again wrong. In the original dispute, the United States presented
evidence and argumentation concerning displacement of all Boeing LCA by all Airbus twin-aisle
LCA (including the A330), and the Appellate Body found that LA/MSF caused displacement of
U.S. aircraft in the twin-aisle markets of the European Union, China, and Korea.**® These
Appellate Body displacement findings were based in part on deliveries of A330s that occurred in
these markets during 2001-2006.%°* Thus, A330 sales were the basis for some of the Appellate
Body’s displacement findings, and the EU errs in asserting that the A330 is somehow not
covered by the serious prejudice findings in the original dispute.

698. In any event, even assuming arguendo that there were no lost sales or displacement
findings involving the A330 during the original dispute, this would still not preclude the United
States from providing as evidence of lost sales (or displacement) sales from 2007-2012 involving
the A330 in order to demonstrate the EU’s failure to remove adverse effects. The relevant issue

119 See EC - Large Civil Aircraft (Panel), para. 7.2096.

1197 See US FWS, paras. 470-472; Press release, Malaysia Airlines orders 17 A330s: Order covers
passenger aircraft plus new freighter model, EADS (Mar. 31, 2010) (Exhibit USA-238).

119 See Summary Table of U.S. Significant Lost Sales (Exhibit USA-164) (listing lost sales involving the
A330 and its variants, in relation to AirAsia X, Cathay Pacific Airways, Hong Kong Airlines, Malaysia Airlines,
TAM, and US Airways).

1199 5ee EU FWS, para. 861 (“Nor did the United States raise allegations of displacement based on
deliveries of the A330.”); see also EU FWS, para. 952 (making the same point in the context of
displacement/impedance).

1200 see EC — Large Civil Aircraft (AB), paras. 1182, 1186, 1192 (finding displacement with respect to
(inter alia) the twin-aisle markets in the EU, China, and Korea).

1201 see Ascend aircraft database (Jan. 13, 2012) (Exhibit USA-112) (indicating that from 2001-2006, 63
A330 deliveries occurred in the EU, 20 A330 deliveries occurred in China, and 10 A330 deliveries occurred in
South Korea).



U.S. and EC Business Confidential Information (BCI) redacted

European Communities and Certain Member States — Second Written Submission
Measures Affecting Trade in Large Civil Aircraft: of the United States
Recourse to Article 21.5 of the DSU by the United States (DS316) October 19, 2012 — Page 259

is whether the EU has removed the adverse effects of the subsidies at issue, which includes
LA/MSF to the A330 and other Airbus LCA. Absent LA/MSF, the A330 would not have been
available at any point from 2001 through the present. The EU’s failure to remove LA/MSF’s
adverse effects encompasses all such effects, whether or not the A330 was involved the
underlying serious prejudice findings. In fact, the A330 is covered by those findings, and
nothing the EU has said changes this, or undermines the U.S. demonstration that the U.S. LCA
industry continues to suffer lost sales because LA/MSF enables Airbus to offer the A330 to
customers.

4. Since December 1, 2011, the U.S. L CA industry has continued to suffer
significant lost sales.

699. As discussed above, the United States has presented evidence and argumentation
concerning lost sales from 2001 onwards, to give the Panel a robust basis for assessing the
continued effects of LA/MSF in causing lost sales over time, through the EU’s December 1,
2011 compliance deadline, up to the date of referral of the matter to the compliance Panel and
finally to the present. The EU’s position that the Panel should not look to any facts that predate
December 1, 2011'%%% has no legal support and runs contrary to every past WTO subsidies
dispute. 2%

700. That said, the United States did, and does, proffer evidence that post-dates December 1,
2011. Consistent with the absence of any meaningful compliance action on the part of the EU,
the pattern of frequent, massive lost sales (and other adverse effects) caused by LA/MSF has
continued unabated from December 2011 onwards. Although EU inaction and the large volume
of lost sales evidence (both pre- and post- December 1, 2011) on the existing record provide a
sufficient basis for the Panel to conclude that the EU has failed to remove the adverse effects, the
United States provides additional confirmation of the continued existence of significant lost sales
caused by the EU’s failure to withdraw the subsidies or take appropriate steps to remove their
adverse effects.

701. The U.S. first written submission already contained post-December 1, 2011 evidence of
the EU’s failure to comply. In particular, Airbus captured 10 A380 sales and 100 A320neo sales
involving Hong Kong Airlines and Norwegian Air Shuttle, respectively. Both sets of lost sales
occurred in January 2012,

702. The U.S. LCA industry has suffered at least 48 additional lost orders in the period since
the filing of the U.S. first written submission. These additional lost sales, themselves worth
billions of dollars, involve three airlines: Cathay Pacific, Transaero Airlines, and China Aircraft
Leasing Company (CALC).

1202 EY FWS, para. 7.
1203 5ee Section VI1.B.4 of this submission.

1204 See US FWS, paras. 433, 496.
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a. Cathay Pacific (10 A350 XWB-1000 orders and 16 conversions from
A350-900)

703. OnJuly 10, 2012, Cathay Pacific announced an “agreement to place a new order for” 26
A350-1000s, the largest variant of the A350 XWB family of aircraft.*?>> This order included 10
new orders, as well as 16 conversions of previously placed A350-900 orders.*?*® The Cathay
deal represented an important vote of confidence in the A350-1000, which had previously been
criticized for its inferior range and payload capacity.*?’ It was also a lost sale to Boeing, whose
[[ HSBI ]].1%®

704. Cathay Pacific first firmed up an order for 30 A350 XWB-900s on September 16, 2010
(following an initial announcement of August 4, 2010).*%* However, [[ HSBI ]].*2%°

705. The press reported that this purchase would “boost airframer’s {sic} confidence in battle
with Boeing’s 777.”7*%* Before 2011, “{s}ome Middle East airlines ha{d} complained about
{the A350 XWB-1000’s} range and payload capacity, prompting Airbus and engine maker
Rolls-Royce to bolster the engine design and relaunch the aircraft at the Paris Air Show” in
2011.**% However, even this “revamp{ed}” -1000 “drew sharp criticism from the Middle
Eastern customers who had signed up to its predecessors. Barbed comments from the Gulf and a
dearth of orders . . . hardly helped support Airbus’s conviction that its overhaul decision had
been a good one. But the {July 2012} Cathay agreement puts Airbus back on the offensive,”**3
demonstrating that the -1000 has at least some modicum of market appeal. This victory
prompted Airbus Chief Operating Officer John Leahy to boast that the A350 XWB-1000 is “‘a
much better airplane than we had before and it’s a much better airplane than the competition
{Boeing 777-300ER}".”*** Thus in Airbus’s view, the July 2012 Cathay Pacific sale guarantees

1205 5ee Press Release, Cathay Pacific selects A350-1000: Airline to add largest version of all-new airliner
to existing A350 XWB order, EADS (July 10, 2012) (Exhibit USA-368).

1208 See Press Release, Cathay Pacific selects A350-1000: Airline to add largest version of all-new airliner
to existing A350 XWB order, EADS (July 10, 2012) (Exhibit USA-368).

1207 See, e.g., Tim Hepher & Karen Jacobs, Update 1-Airshow-Cathay seen front-runner to ease A350
drought, Reuters (July 8, 2012) (Exhibit USA-369).

1208 See [[ HSBI ]] (Exhibit USA-370 (HSBI)).

1209 5ee US FWS, para. 459.

1210 5ee [[ HSBI ]] (Exhibit USA-370 (HSBI)).

1211 Cathay gives Airbus ‘big twin’ a big win, Flight International (July 17, 2012) (Exhibit USA-381).

1212 Tim Hepher & Karen Jacobs, Update 1-Airshow-Cathay seen front-runner to ease A350 drought,
Reuters (July 8, 2012) (Exhibit USA-369).

1213 sharing the Spoils, Flight International (July 17, 2012) (Exhibit USA-371).

1214 Aaron Karp, Cathay becomes first to commit to modified A350-1000, ATWOnline (July 10, 2012)
(Exhibit USA-372).
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that Airbus will continue to garner these twin-aisle sales at the expense of Boeing for years to
come.

b. Transaero (4 A380 orders)

706. OnJune 21, 2012, Transaero Airlines, a Russian customer, firmed up an order for four
Airbus A380s,***® following a Memorandum of Understanding signed in October 2011.*°  As
Airbus Executive Vice-President Europe Christopher Buckley put it, this was the culmination of
Airbus’s efforts to break “into the Transaero market,” representing “a historic moment for Airbus
as this is the first contract in Russia and the CIS for the A380.”*2" Transaero had previously
operated only Boeing LCA (plus Tupolev Tu-214s), ***® and it will use the A380s to replace the
Boeing 747-300s and 747-400s in its fleet, as well as for fleet expansion.***® Transaero has also
signed a memorandum of understanding to purchase four 747-81s,??° but the availability of the
A380 prevented the 747-81 from fulfilling all of the airline’s requirements. Indeed, the
magnitude of this loss for the U.S. LCA industry is likely to grow. As Airbus’s Mr. Buckley
puts it, “{w}e are very confident that the fleet will not stop at four aircraft and we are looking
towards (adding) many more A380s to this first in Russia.”*?**

C. China Aircraft Leasing Company (36 A320 Family Aircraft)

707. OnJuly 11, 2012, China Aircraft Leasing Company (CALC), a Hong Kong-based aircraft
leasing company, signed a Memorandum of Understanding to purchase 36 A320 family aircraft,
including 8 A321s.*%%? [[ HSBI ]].*%%

1215 See Press release, Transaero Airlines firms up order for four A380s: First A380 customer in Russia, the
CIS and Eastern Europe, EADS (June 21, 2012) (Exhibit USA-373).

1216 See Press release, Transaero Airlines commits to four A380s: First A380 customer in Russia, the CIS
and Eastern Europe, EADS (Oct. 28, 2011) (Exhibit USA-374).

1217 Russia’s Transaero signs deal for Airbus A380 jets, Channelnewsasia.com/Agence France Press (June
21, 2012) (Exhibit USA-448).

1218 Russia’s Transaero signs deal for Airbus A380 jets, Channelnewsasia.com/Agence France Press (June
21, 2012) (Exhibit USA-448); Paulina Borodina, Transaero inks order for four 747-8ls, Air Transport World (Nov.
8, 2011) (Exhibit USA-449).

1219 cathy Buyck, Transaero Airlines considers A380, 747-8 orders, Air Transport World (August 18,
2011) (Exhibit USA-450).

1220 paulina Borodina, Transaero inks order for four 747-81s, Air Transport World (Nov. 8, 2011) (Exhibit
USA-449).

1221 Russia’s Transaero signs deal for Airbus A380 jets, Channelnewsasia.com/Agence France Press (June
21, 2012) (Exhibit USA-448).

1222 See Press release, China Aircraft Leasing Company commits to 36 A320 Family Aircraft: Operators
can select Airbus’ new fuel saving Sharklets, EADS (July 11, 2012) (Exhibit USA-375).

1223 See [[ HSBI ]] (Exhibit USA-376 (HSBI)).
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708. [[ HSBI]].**** However, CALC ultimately chose Airbus A320 LCA that would have
been unavailable absent LA/MSF.

709. Finally, the United States observes that the pattern of significant lost sales shows no sign
of abating. AirAsia, the Malaysian low cost carrier that became an Airbus customer in a lost sale
found by the original Panel, is reportedly poised to place another large order for Airbus LCA,
this time for 100 aircraft.*?®

F. The EU has Failed to Rebut the U.S. Demonstration of Displacement, Impedance,
and Threat Thereof in the EU Market and Certain Third Country Markets

710. The U.S. LCA industry continues to suffer adverse effects in the form of displacement,
impedance, and/or the threat thereof within the meaning of Article 6.3(a) and (b) of the SCM
Agreement. The U.S. first written submission demonstrated that such adverse effects are
presently occurring in the EU market and 11 third-country markets.’?® These adverse effects
have continued during the first half of 2012, and the continued existence of displacement and
impedance underscores the EU’s failure to take any meaningful steps to remove the adverse
effects at issue in this dispute.

711. Below, the United States presents updated data demonstrating displacement, impedance,
and/or threat thereof in the EU market and 11 third-country markets continuing through the date
of referral of the matter to the compliance Panel and to the present. These data supplement the
data tables in the U.S. first written submission for the time period 2001-2011, with the inclusion
of additional market activity in the first half of 2012. Data for the first half of 2012 generally
reinforce the conclusions drawn from the data in the U.S. first written submission.*?*’

712.  The use by United States of pre-December 2011 market data as evidence to demonstrate
continuing displacement and impedance in no way implies that WTO remedies are “retroactive,”
as the EU erroneously suggests.*??® Rather, the data relied on by United States serves as
evidence of present market displacement and impedance, as it demonstrates long-term market
trends, and confirm that the U.S. LCA industry continues to suffer displacement and impedance
during the 2001-2012 time period, as a result of LA/MSF. The Appellate Body has said that
“*the displacement or impeding of exports {should} be demonstrated “over an appropriately

1224 See [[ HSBI ]] (Exhibit USA-376 (HSBI)).

1225 Kevin Lim, AirAsia's plan to buy 100 Airbus jets headed to board-CEO (Update-1), Reuters (Sept. 21,
2012) (Exhibit USA-491).

1226 5ee US FWS, Section VI.G.2, and para. 533.

1227 The United States recognizes that partial year data, when viewed alone, may be of more limited
usefulness, particularly in a business like the LCA industry with long time horizons. The Appellate Body has
repeatedly cautioned against placing too much emphasis on the end points of the reference period used to support a
claim of adverse effects under Articles 5 and 6 of the SCM Agreement. See, e.g., EC — Large Civil Aircraft (AB),
paras. 1166-1167.

1228 U FWS, paras. 841, 948.
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representative period” . . . so that “clear trends” in changes in market share can be
demonstrated.””*#?° Again, the Appellate Body, in the context of this dispute, explained that “the
assessment of the {U.S.} claims of displacement called for an examination of whether there were
trends in the market shares during the reference period.”*?*® Therefore, the Panel should not
ignore the evidence of long-term market trends, in its analysis of whether present market
displacement continues, by excluding pre-December 2011 market share data. The Panel should
consider the past market data offered by the United States as evidence of the presently existing
displacement, impedance, or threat, as the case may be, as did the original Panel.*?*!

713. The EU does not dispute the accuracy of the data underlying the U.S. demonstration of
presently continuing market displacement and impedance.'?** Separately, many of the EU’s
arguments against the U.S. displacement and impedance claims are contradicted by points the
United States made above and in its first written submission:

* the el>2<§§tence of three LCA product markets, in contrast to the seven now proposed by the
EU;

* the relevance of all market data from the original reference period through the present,
notwithstanding the EU’s insistence that the Panel ignore all pre-December 2011 data;

* the EU’s failure to demonstrate that the 767’s sales and market position would not have
improved absent LA/MSF; 2%

* the absence of any meaningful EU action to withdraw the subsidies at issue in this
dispute, in contrast to the EU’s assertion that the subsidies have been withdrawn mainly
by the passage of time;****and

* the fact that the EU’s purported “procurement” of the delivery of aircraft and termination
of the A340 program are neither “non-attribution factors nor steps taken to remove the
adverse effects.**’

1234

1229 EC - Large Civil Aircraft (AB), para. 1166 (quoting US — Upland Cotton, para. 478) (ellipsis in
original).

120 EC - Large Civil Aircraft (AB), para. 1167.

1231 See EC - Large Civil Aircraft (Panel), para. 7.1694 (“Of course, it is impossible to assess the ‘present’
situation, as immediate data is not available, and thus a review of the past is necessary to draw conclusions about
present adverse effects.”).

1232 The U.S. and the EU both use the Ascend aircraft database. See Ascend Aircraft Database (Exhibit
USA-112); Updated Ascend Aircraft Database (Exhibit USA-378).

1233 5ee EC - Large Civil Aircraft (AB), para. 1166; see also Section VI.C (Conditions of Competition and
Product Markets).

1234 See Section VI1.B.4 of this submission.
1235 5ee Section VI.C.
1236 See Section 1V of this submission.

1237 See Section IV.E of this submission.
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714.  The remaining so-called “non-attribution factor” suggested by the EU — “Boeing’s high
market share” — is also an argument without merit.***® Nothing in the text of the SCM
Agreement indicates that a WTO Member may not bring a claim for adverse effects resulting
from WTO-inconsistent subsidies in markets where its industry enjoys a high market share.
Equally important, the original Panel and Appellate Body found that displacement and
impedance occurred in specific third-country markets where Boeing started in a strong position.
For example, in the Australia single-aisle market, Boeing had a 100 percent market share from
2001-2003, and in the China twin-aisle market, Boeing had a 100 percent market share from
2001-2002.'2*° Neither the original Panel nor the Appellate Body considered that Boeing’s
initial high market shares to be a “non-attribution factor” that precluded the claim. The Panel
should adopt the same approach here.

715.  This leaves the market data presented by the United States in its first written submission,
and updated below. The data, viewed in the context of LA/MSF’s product effects, demonstrate
that displacement and impedance continue as a result of the EU’s failure to take appropriate steps
to remove the adverse effects of LA/MSF and other subsidies to Airbus. The EU contends that
such data are insufficient and that independent narratives detailing evidence of lost sales
campaigns are necessary to support these claims. To the contrary, such a requirement would
effectively subordinate or convert displacement and impedance claims into lost sales claims,
even though these explicitly are two separate and independent forms of serious prejudice under
Avrticle 6.3 of the SCM Agreement. Furthermore, in the original proceeding, the DSB adopted
findings of displacement in China and Korea notwithstanding the lack of any specific findings of
lost sales involving Chinese or Korean airline customers.***° There is simply no basis for the EU
to challenge U.S. displacement and impedance claims because they may be unaccompanied by
corresponding lost sales claims.*?** And finally, there is no dispute between the parties about the
underlying data.

716. Inany event, the United States has also demonstrated particular lost sales in:

* the EU single-aisle, twin-aisle, and Very Large Aircraft markets (i.e., those of easyJet,
Air Berlin/NIKI, Czech Airlines, Norwegian Air Shuttle, Iberia Airlines, Air France —
KLM, and British Airways);

* the Australian single-aisle and very large aircraft markets (Qantas and Qantas
Airlines/Jetstar Airways);

* the Korean twin-aisle and very large aircraft markets (Korean Air and Asiana Airlines);

* the Singaporean twin-aisle and very large aircraft markets (Singapore Airlines); and

1238 EU FWS, para. 852 (discussing this purported “non-attribution factor” in the context of the Australian
single-aisle market).

1239 see EC - Large Civil Aircraft (AB), Tables 4.2, 4.3.

1240 see EC - Large Civil Aircraft (AB), paras. 1414(m), (p); EC — Large Civil Aircraft (Panel), para.
7.1845.

1241 See EU FWS, paras. 952, 956, 960, 964, 1068.
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* the United Arab Emirates very large aircraft market (Emirates).
Thus, the EU’s argument would not have any bearing on the U.S. claims of displacement,
impedance, and threat thereof, involving the markets listed above, even if it were appropriate
(and it is not) to disregard the DSB-adopted displacement findings of the original Panel and the
Appellate Body and embrace the EU’s contention that a complaining Member must demonstrate
individual lost sales to demonstrate displacement or impedance under Articles 6.3(a) or (b).
717. The data set forth in the U.S. first submission and as updated below lead to the same
conclusion that the United States reached in its first written submission: the subsidies continue
to cause displacement and impedance of U.S. LCA in the EU and 11 third-country markets.

1 The U.S. demonstration of displacement and impedance (and threat thereof)
in the EU market under Article 6.3(a) of the SCM Agreement remains
unrebutted.

718. Below, the United States presents updated market data through the first half of 2012,
confirming that U.S. LCA industry continues to suffer displacement, impedance, and threat
thereof, in the EU single-aisle, twin-aisle, and Very Large Aircraft markets.

719. Inthe EU single-aisle market, the EU’s subsidies to Airbus presently impede imports of
Boeing LCA. Absent the EU’s subsidies to Airbus, the U.S. LCA industry would have won the
orders placed by easyJet, Air Berlin, and CSA Czech Airlines for single-aisle LCA during the
2001-2006 period.**** Because LA/MSF and other subsidies caused those orders to go to Airbus
rather than Boeing, the Airbus deliveries pursuant to those orders have prevented Boeing’s
market share from increasing as it should have. Delivery volumes would have been at least 30
units higher in every year from 2007-2011, and they would have been 20 units higher in the first

half of 2012 alone.

EU Single-Aisle Market: Impedance of Boeing LCA™*

| 2001 [ 2002 [ 2003 | 2004 | 2005 | 2006 | 2007 [ 2008 [ 2009 | 2010 | 2011 [1H2012
Airbus Single-Aisle Deliveries in EU Market Caused By Subsidies
easylJet - - 5 21 33 32 16 22 37 18 25 15
Air Berlin - - - - 2 9 13 13 8 11 11 5
CSA Czech Airlines - - - - - 3 5 4 1 1 1 0
Total - - 5 21 35 44 34 39 46 30 37 20
Impedance Resulting from These Subsidize
Deliveries
Boeing Deliveries (Actual) 56 50 54 59 43 47 82 59 74 69 84 38
Boeing Market Share 38.4%| 39.1%| 39.1%| 40.4%| 33.9%| 33.1%| 42.5%| 33.0%| 35.7%| 42.3%| 46.7%| 46.3%
(Actual)
Boeing Delivs. 56 50 59 80 78 91 116 98 120 99 121 58
(Counterfactual)

1242 See US FWS, para. 513; EC — Large Civil Aircraft (Panel), para. 1414(p).
1243 Updated Ascend aircraft database (Exhibit USA-378).
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2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 1H 2012
Change from Actual - - 5 21 35 44 34 39 46 30 37 20
(Units)
Boeing Market Share 38.4%| 39.1%| 42.8%| 54.8%| 61.4%| 64.1%| 60.1%| 54.7%| 58.0%| 60.7%| 67.2%| 70.7%
(Counterfactual)
Change from Actual 0.0%| 0.0%| 3.6%| 14.4%| 27.6%| 31.0%| 17.6%| 21.8%| 22.2%| 18.4%| 20.6%| 24.4%
(Market Share Points)
Airbus Deliveries (Actual) 90 78 84 87 84 95 111 120 133 94 96 44
Airbus Market Share 61.6%| 60.9%| 60.9%| 59.6%| 66.1%| 66.9%| 57.5%| 67.0%| 64.3%| 57.7%| 53.3%| 53.7%
(Actual)
Airbus Deliveries 90 78 79 66 49 51 77 81 87 64 59 24
(Counterfactual)
Airbus Market Share 61.6%| 60.9%| 57.2%| 45.2%| 38.6%| 35.9%| 39.9%| 45.3%| 42.0%| 39.3%| 32.8%| 29.3%
(Counterfactual)
Total Market Deliveries 146  128| 138] 146 127| 142 193] 179] 207 163] 180 82
(Actual)
720. As indicated in the U.S. first written submission, should the Panel find that there is no
impedance of Boeing single-aisle LCA based on the delivery data, the United States requests that
the Panel conduct a threat analysis based on order data.*®** The updated order data confirm that
the EU’s subsidies to Airbus have continued to displace and/or impede Boeing LCA, with
Boeing’s market share falling from a high of 70.8 percent in 2003 to zero percent in 2011 and the
first half of 2012. In addition, Boeing’s market share has fallen continuously every year from
2006 (49.9 percent) to the present (zero percent). The EU’s subsidies have completely pushed
Boeing out of the market.
EU Single-Aisle Market: Threat of Displacement and/or Impedance of Boeing LCA'**°
Order Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 1H2012
Boeing Volume (Units) 15[ 104 34 20 165] 173 76 62 38 17 0 0
Boeing Market Share 46.9%| 41.4%[ 70.8%| 25.0%| 45.2%| 49.9%| 31.7%| 30.7%| 25.5%| 12.3%| 0.0%|  0.0%
Airbus Volume (Units) 17| 147 14 60 200 174] 164] 140] 111] 121 60 2
Airbus Market Share 53.1%)| 58.6%| 29.2%| 75.0%| 54.8%| 50.1%| 68.3%| 69.3%| 74.5%| 87.7%] 100.0%| 100.0%

721.

Likewise, in the EU twin-aisle market, the EU’s subsidies to Airbus continue impeding

imports of Boeing LCA. Although Boeing previously enjoyed market shares in the range of 38-
43 percent in 2003-2004, its market share has since dropped to 30 percent and below, reaching a
low-point of 15.4 percent in 2008. Although Boeing enjoyed a temporary upswing in market
share in 2011, the data from the first half of 2012 reverted to the longer-term trend of market
shares at or below 31 percent. In the absence of LA/MSF subsidies, the Boeing 767 and 777
would have enjoyed much higher delivery volumes in this market.

1244 See US FWS, para. 514.
1245 Updated Ascend aircraft database (Exhibit USA-378).
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EU Twin-Aisle Market: Impedance of Boeing LC

1246
A

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing VVolume (Units) 12 11 10 13 5 9 10 4 20 9 11 5
Boeing Market Share 38.7%| 29.7%| 43.5%| 38.2%| 20.8%| 28.1%| 38.5%| 15.4%| 52.6%| 47.4%| 64.7%| 31.2%
Airbus Volume (Units) 17 26 13 21 19 23 16 22 18 10 6 11
Airbus Market Share 54.8%| 70.3%| 56.5%| 61.8%| 79.2%| 71.9%| 61.5%| 84.6%| 47.4%| 52.6%| 35.3%| 68.8%

722.

In the EU Very Large Aircraft market, Airbus’s A380 has forced Boeing out of the
market position it enjoyed from 2001-2008. From 2009 through the present, Boeing has failed to
achieve more than 50 percent market share in any year, and it suffered zero market share in 2010
and the first half of 2011. Although Boeing was able to secure some deliveries in 2011 and the
first half of 2012, its market share in the first half of 2012 remained at 50 percent — consistent

with the long-term trend of displacement.

EU Very Large Aircraft Market: Displacement and Impedance of Boeing LCA™*’

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing Volume (Units) 10 6 5 4 2 1 4 3 1 0 5 4
Boeing Market Share 100.0%| 100.09%| 100.0%| 100.0%| 100.0%| 100.0%| 100.0%| 100.0%| 50.0%| 0.0%| 45.5%| 50.0%
Airbus Volume (Units) 0 0 0 0 0 0 0 0 1 7 6 4
Airbus Market Share 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 50.0%| 100.0%| 54.5%| 50.0%

723.

available”*?*® for a finding of displacement or impedance in this market.

724,

725.

continues to suffer displacement, impedance, and threat thereof, in the 11 third-country markets

Notably, this trend is supported by delivery data in every year since 2011. Therefore, the
EU is wrong to assert, without explanation or substantiation, that “insufficient data is

In sum, the EU has failed to rebut the U.S. demonstration that LA/MSF continues to
cause displacement and impedance in the EU single-aisle market, twin-aisle market, and very
large aircraft market under Article 6.3(a) of the SCM Agreement.

2 The U.S. demonstration of displacement and impedance in certain third-
country markets under Article 6.3(b) of the SCM Agreement remains
unrebutted.

The United States provides updated market data confirming that the U.S. LCA industry

identified in the U.S. first written submission.*?*° These claims are confirmed by the up-to-date
data set out below.

1246 Updated Ascend aircraft database (Exhibit USA-378).
1247 Updated Ascend aircraft database (Exhibit USA-378).
1248 EU FWS, para. 1061.
1249 See US FWS, Section VI.H.3.
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726.

In the Australia single-aisle market, the Appellate Body previously found that the United
States suffered displacement during the period 2001-2006 because Boeing’s market share fell
100 percent in 2001-2003 to 50-67 percent in 2004-2006.*° This trend has continued since
2006, with Boeing’s market share remaining below 100 percent, and reaching a low of 30
percent in 2010. This long-term trend confirms that the displacement previously identified by
the Panel and the Appellate Body has persistent, as a result of the EU’s subsidies to Airbus:

Australia Single-Aisle Market: Displacement and Impedance of Boeing LCA'**

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing VVolume 7 27 16 12 9 8 2 7 6 6 23 10
(Units)

Boeing Market Share [ 100.0%| 100.0%| 100.0%| 66.7%| 50.0%| 57.1%| 40.0%| 63.6%| 42.9%| 30.0%| 88.5%| 90.9%
Airbus Volume 0 0 0 6 9 6 3 4 8 14 3 1
(Units)

Airbus Market Share 0.0%| 0.0%| 0.0%| 33.3%| 50.0%| 42.9%| 60.0%| 36.4%| 57.1%| 70.0%| 11.5%| 9.1%

727.

points of the period at issue,

In discussing these market data, the EU erroneously emphasizes that there was only one
Airbus delivery in the first half of 2012.2%? This approach places undue emphasis on the end-

1253

and it also improperly compares partial-year 2012 data to full-

year data from prior years. Airbus’s deliveries in the remainder of 2012 may well rise, just as

they did from the first half of 2011 to the second half of that year.

728.

was a Boeing aircraft. However, from 2008 onwards, each delivery has been an Airbus aircraft.

In the Australia Very Large Aircraft market, from 2001 to 2007, every single delivery

Thus, in enabling Airbus to bring the A380 to market, LA/MSF has reversed the two aircraft
manufacturers’ positions in this market, enabling Airbus to convert Qantas from a Boeing
customer to an Airbus customer, as the United States previously demonstrated:*?>*

at the end points of {a} {time} period.”).
1254 See US FWS, paras. 481-482.

1250 5ee EC - Large Civil Aircraft (AB), paras. 1183-1184.
1251 Updated Ascend aircraft database (Exhibit USA-378).
1252 See EU FWS, para. 852.

1253 Cf. EC - Large Civil Aircraft (AB), paras. 1166-1167 (criticizing “a mere comparison of market shares
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Australia Very Large Aircraft Market: Displacement and Impedance of Boeing LC

1255
A

Delivery Data

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

1H2012

Boeing VVolume
(Units)

0

3

3

0

0

0

0

0

0

0

0

0

Boeing Market Share

0.0%

100.0%

100.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

Airbus Volume
(Units)

0

0

0

0

0

0

0

3

2

2

5

Airbus Market Share

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

0.0%

100.0%

100.0%

100.0%

100.0%

0.0%

729. The long-term trend could not be more clear: Airbus has completely pushed Boeing out
of the market since 2008. Although the volume of data is lower in this market than in some
single-aisle and twin-aisle markets, this is due to the nature of the very large aircraft market, and
it should not prevent the Panel from finding that displacement and impedance of Boeing very
large aircraft continue to occur in Australia. Delivery rates for very large aircraft tend to be

lower due to the fact that LCA customers demand fewer numbers of such aircraft. However,
these relatively low delivery rates should not bar a finding of displacement and impedance, as the
given that the market trends are “clearly discernable.”**" There is no
mistaking what has happened in this market or any other VLA market: where Boeing once
offered the only VLA, now Airbus dominates, thanks to LA/MSF.

EU erroneously argues,

1256

730. Inthe China single-aisle market, Boeing’s market share declined from a level of 66-79

percent in 2001-2002, to 38.2 percent in 2011. This decline continued in the first half of 2012,

with Boeing’s market share falling further to 35.8 percent. The EU attempts to characterize

Boeing’s current declining market share as “stable,

121258

while ignoring the fact that this “stable”

market share is approximately half of what Boeing enjoyed from 2001-2002, and is well below
even the near-50 percent levels that Boeing enjoyed from 2005-2009:

China Single-Aisle Market: Displacement and Impedance of Boeing LC

A1259

Delivery Data

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

1H2012

Boeing Volume
(Units)

18

27

27

19

49

58

63

44

77

62

58

29

Boeing Market Share

66.7%

79.4%

58.7%

36.5%

48.5%

49.2%

56.3%

44.9%

49.7%

38.3%

38.2%

35.8%

Airbus Volume
(Units)

9

7

19

33

52

60

49

54

78

100

94

52

Airbus Market Share

33.3%

20.6%

41.3%

63.5%

51.5%

50.8%

43.8%

55.1%

50.3%

61.7%

61.8%

64.2%

1255 Updated Ascend aircraft database (Exhibit USA-378).

1256 EU FWS, para. 1063 (erroneously arguing that the data for the Australian VLA market are
“insufficient” for a finding of displacement/impedance).

1257 EC — Large Civil Aircraft (AB), para. 1166.

1258 EU FWS, para. 854.

1259 Updated Ascend aircraft database (Exhibit USA-378).
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731.

In the China twin-aisle market, Boeing previously enjoyed a 100 percent market share in

2001-2002, which has been eroded because of the EU subsidies. Since 2007 Airbus has
accounted for nearly 80 percent of aircraft sales in this market, and Boeing’s market shares has
fallen steadily from 2009-2011, reaching a low of 36.8 percent in 2011, and 25.5 percent in the
second half of 2012:

China Twin-Aisle Market: Displacement and Impedance of Boeing LCA*?%°

Delivery Data 2001 | 2002 | 2003 | 2004 [ 2005 | 2006 | 2007 | 2008 | 2009 [ 2010 | 2011 [1H2012
Boeing VVolume 4 2 1 1 0 2 0 0 2 7 7 3
(Units)
Boeing Market Share | 100.0%]| 100.0%| 25.0%| 33.3%| 0.0%| 11.1%| 0.0%| 0.0%| 66.7%| 41.2%| 36.8%| 25.5%
Airbus Volume 0 0 3 2 4 16 19 19 1 10 12 9
(Units)
Airbus Market Share 0.0%| 0.0%| 75.0%| 66.7%]100.0%]| 88.9%)| 100.0%| 100.0%| 33.3%| 58.8%| 63.2%| 75.0%

732.  The EU seeks to minimize the data by characterizing them as “at best sporadic.”*?** The

data confirm, however, that Airbus has supplanted Boeing as the clear market share leader,

having achieved a greater-than-half market share every year since 2003 (except for 2009, when

there were only 3 deliveries in total).

733. Inthe China Very Large Aircraft market, Airbus has clearly displaced Boeing. Boeing

deliveries filled the market from 2001-2008 but has yet to make any deliveries since then.

Airbus has displaced Boeing as the sole provider of VLA to Chinese customers, accounting for

all VLA deliveries in China since 2008 through the first half of 2012:

China Very Large Aircraft Market: Displacement and Impedance of Boeing LCA'?%

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 [1H2012
Boeing Volume (Units) 0 2 0 0 1 4 4 1 0 0 0 0
Boeing Market Share | 0.0%][ 100.0%| 0.0%]| 0.0%| 100.0%| 100.0%] 100.0%] 100.0%| 0.0%| 0.0%| 0.0%| 0.0%
Airbus Volume (Units) 0 0 0 0 0 0 0 0 0 0 2 1
Airbus Market Share 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%] 0.0%|] 0.0%] 0.0%| 0.0%] 100.0%| 100.0%

734.  Again, the EU attempts to minimize the import of these data by characterizing them as

“insufficient,”*?®® but (as mentioned above) lower delivery volumes are an inherent characteristic
of the very large aircraft markets. As with all other VLA markets identified by the United States,
the long-term trend here is clearly discernible: Airbus has displaced Boeing, such that the U.S.
LCA industry is no longer the sole supplier of very large aircraft to this market.

1260 Updated Ascend aircraft database (Exhibit USA-378).
1261 EU FWS, para. 955.

1262 EU FWS, para. 1067.

1263 Updated Ascend aircraft database (Exhibit USA-378).
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735. Inthe India single-aisle market, Airbus A320 series LCA have gradually pushed
Boeing’s competing 737s out of the market: Boeing’s market share has fallen from a stable 100
percent in 2001-2004 to levels well below 50 percent from 2005 through the first half of 2012.
After a brief upswing in 2006 to 44.7 percent, Boeing’s market shares fell steadily to 26.9

percent in 2010, and reached a low-point of 14.3 percent in the first half of 2012:

India Single-Aisle Market: Displacement and Impedance of Boeing LCA*
Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 [ 2010 | 2011 [1H2012
Boeing VVolume (Units) 5 4 3 1 5 21 25 13 14 7 8 2
Boeing Market Share [ 100.0%]| 100.0%| 100.0%]| 100.0%| 23.8%| 44.7%| 43.1%| 37.1%| 34.1%| 26.9%| 36.4%| 14.3%
Airbus Volume (Units) 0 0 0 0 16 26 33 22 27 19 14 12
Airbus Market Share 0.0%| 0.0%| 0.0%| 0.0%| 76.2%| 55.3%| 56.9%| 62.9%| 65.9%| 73.1%| 63.6%| 85.7%
736. The EU has notably little to say about the clear trends of displacement and impedance of

Boeing LCA in the India single-aisle market.’*® Instead, the EU reverts to its general claim that
“the United States cannot establish that its aircraft are displaced or impeded in an LCA market,
without establishing that it has “lost” sales in this market.”**®® However, as the United States

discussed above,

1267

the Appellate Body already confirmed that a prima facie case of

displacement or impedance does not require a demonstration of lost sales. Indeed, such a
requirement would effectively subordinate or simply convert displacement and impedance claims
to claims of lost sales. There is no legal support for the EU’s position, and the text of Article 6.3
of the SCM Agreement directly contradicts the EU’s position.

737.

In the Korea twin-aisle market, Boeing’s market share in 2011 remained where it was in
2006, which previously led the Appellate Body to conclude that the U.S. LCA industry was

suffering displacement in this market.**®® After a brief upswing in 2007-2008, Boeing’s market
share remained at the 50-60 percent level from 2009-2011:

European Union Korea Twin-Aisle Market: Displacement and Impedance of Boeing

LCA1269

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing VVolume (Units) 4 4 1 1 3 2 6 3 3 4 3 3
Boeing Market Share 66.7%| 66.7%| 50.0%| 50.0%| 60.0%| 50.0%| 85.7%| 100.0%| 60.0%| 57.1%| 50.0%| 100.0%
Airbus Volume (Units) 2 2 1 1 2 2 1 0 2 3 3 0
Airbus Market Share 33.3%| 33.3%| 50.0%| 50.0%| 40.0%| 50.0%| 14.3%| 0.0%| 40.0%| 42.9%| 50.0%| 0.0%

1264 Updated Ascend aircraft database (Exhibit USA-378).
1265 See EU FWS, para. 857.
1266 EY FWS, para. 857.

1267 Section VI.F of this submission discusses this issue in greater detail.

1258 See EC — Large Civil Aircraft (AB), paras. 1191-1192.
1269 Updated Ascend aircraft database (Exhibit USA-378).
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738. Therefore, over the long-term, Boeing has failed to regain the two-thirds market share
position that it originally enjoyed in 2001-2002, with the exception of brief upswings in 2008
and the first half of 2012 — where in each of these two periods there was low delivery volumes of
only three aircraft. The EU emphasizes the partial year data from 2012 in its displacement and
impedance analysis of this market,?° but this places undue emphasis on the end-point of the
time period.**"* Particularly given the low delivery volumes in the second half of 2012,
Boeing’s high market share appears aberrational, relative to the rest of the time period, which
shows a clearly discernible trend over many years.

739. Inthe Korea Very Large Aircraft market, Airbus has replaced Boeing as the main
supplier of very large aircraft. Boeing previously accounted for all deliveries from 2001-2006.
However, from 2007-2011, every delivery has been an Airbus A380:

Korea Very Large Aircraft Market: Displacement and Impedance of Boeing LCA*"2

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012

Boeing Volume (Units) 3 3 3 3 1 3 0 0 0 0 0 1

Boeing Market Share 100.0%| 100.0%| 100.0%]| 100.0%| 100.0%| 100.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%] 100.0%

Airbus Volume (Units) 0 0 0 0 0 0 0 0 0 0 5 0

Airbus Market Share 0.0%| 0.0%| 0.0% 0.0%| 0.0%| 0.0% 0.0%| 0.0%| 0.0%| 0.0%][100.0%| 0.0%
740. The delivery volumes in this market reflect an inherent characteristic of the VLA market

(as discussed above), and not “insufficient” data, as the EU erroneously claims.*?*”® Indeed, the
U.S. lost sales campaign narratives related to Korean Air and Asiana Airlines confirm that the

EU’s subsidies to Airbus have enabled Airbus to push Boeing to the margins of this market.

741.

to zero percent in 2010, where it has remained through the first half of 2012:

1274

In the Singapore twin-aisle market, Boeing enjoyed significant market share success
from 2001 through 2008, including 100 percent market shares in six out of those eight years.
However, in 2009, Boeing’s market share dropped precipitously to 11 percent in 2009, and then

1210 EY FWS, para. 960.

1271 see EC - Large Civil Aircraft (AB), paras. 1166-1167.
1272 Ypdated Ascend aircraft database (Exhibit USA-378).
123 EU FWS, para. 1073.

1274 See US FWS, paras. 492-495.
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Singapore Twin-aisle Market: Displacement and Impedance of Boeing LCA'*"
Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing Volume (Units) 12 12 9 4 3 6 5 7 1 0 0 0
Boeing Market Share 100.0%| 100.0%| 69.2%| 57.1%| 100.0%| 100.0%| 100.0%| 100.0%| 11.1%| 0.0%| 0.0%| 0.0%
Airbus Volume (Units) 0 0 4 3 0 0 0 0 8 11 0 0
Airbus Market Share 0.0%| 0.0%| 30.8%| 42.9%| 0.0%| 0.0%| 0.0%| 0.0%| 88.9%| 100.0%| 0.0%| 0.0%

742. During the period 2009-2012, when Boeing’s market share fell to a range of 0 - 11
percent, Airbus delivered a relatively large volume of 19 twin-aisle LCA to Singapore.
Therefore, the EU is incorrect to assert that there is “no evidentiary basis” to find that
displacement or impedance occurred during this time period.*?"®

743.  As in the Singapore twin-aisle market, Airbus also enjoys 100 percent of the Singapore
Very Large Aircraft market. Until 2006, Boeing had 100 percent market shares every year from
2001-2006. However, starting in 2007 every single very large aircraft delivery has been an
Airbus aircraft:

Singapore Very Large Aircraft Market: Displacement and Impedance of Boeing LCA*"’
Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing Volume (Units) 5 1 2 2 1 1 0 0 0 0 0 0
Boeing Market Share 100.0%| 100.0%] 100.0%]| 100.0%)| 100.0%]| 100.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%
Airbus Volume (Units) 0 0 0 0 0 0 1 5 4 1 3 3
Airbus Market Share 0.0%| 0.0%| 00%| 0.0%| 0.0%| 0.0%| 100.0%] 100.0%| 100.0%] 100.0%]| 100.0%| 100.0%

744. In the face of this clear trend of displacement and impedance, the EU repeats its
“insufficient data” argument.*?”® However, if anything, the volume of deliveries in this market is
relatively high, as there have been deliveries of very large aircraft every year since 2001, and
also in the partial year 2012. Most important, there is no mistaking what is happening:
LA/MSF-enabled sales of A380s to Singapore Airlines have led to the delivery of Airbus VLA
into this market where, absent LA/MSF, the U.S. LCA industry would have continued to fill all
VLA requirements.

745.  Finally, in the United Arab Emirates Very Large Aircraft market, Boeing 747s have
continued to be impeded, with Airbus accounting for all deliveries from 2008-2011:

1275 Updated Ascend aircraft database (Exhibit USA-378).
1276 EY FWS, para. 963.

1277 Updated Ascend aircraft database (Exhibit USA-378).
1278 EY FWS, para. 1077.




U.S. and EC Business Confidential Information (BCI) redacted
European Communities and Certain Member States —

Measures Affecting Trade in Large Civil Aircraft:

Recourse to Article 21.5 of the DSU by the United States (DS316)

Second Written Submission
of the United States
October 19, 2012 — Page 274

U.A.E. Very Large Aircraft Market: Impedance of Boeing LC

1279
A

Delivery Data 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 |1H2012
Boeing VVolume (Units) 0 0 0 0 0 0 0 0 0 0 0 1
Boeing Market Share 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 50.0%
Airbus Volume (Units) 0 0 0 0 0 0 0 4 3 8 5 1
Airbus Market Share 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0%| 0.0% 100.0%| 100.0%| 100.0%| 100.0%| 50.0%

746.

one del

In this case, the EU focuses on one isolated delivery in the second half of 2012 as

evidence that impedance has not occurred.*”® Yet the EU’s argument improperly emphasizes
the end-points, rather than focusing on the longer-term trend: Airbus’s sales have consistently
shut Boeing out of this lucrative very large aircraft market. In addition, it is noteworthy that this

ivery was to a “private or corporate operator”*?

—and not to Emirates Airlines, which

has ordered 90 A380s, and taken deliveries of 21 A380s, that would have been unavailable
absent LA/MSF. There is no credible basis for questioning the displacement experienced by the
U.S. LCA industry in this market.

747.

In sum, the U.S. demonstration of displacement and impedance in third-country markets
under Article 6.3(b) of the SCM Agreement remains unrebutted by the EU.

129 Updated Ascend aircraft database (Exhibit USA-378).

1280 EY FWS, para. 1079 (arguing that the UAE VLA “market shares, if depicting any trend, depict an
upward trend”).

1281 Updated Ascend aircraft database (Exhibit USA-378).
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VII.  CONCLUSION

748. For the reasons described in the U.S. first written submission and in this submission, the
United States respectfully asks the Panel to reject the EU arguments in their entirety and to make
the findings requested by the United States in its first written submission and in this submission.
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	b. The EU fails to satisfy the first factor of the Appellate Body test because it does not “explain . . . how the cash removed or ‘extracted’ represented the remaining or unused value of these subsidies.”
	c. The EU fails to satisfy the second factor of the Appellate Body test because it has not established that the Dasa and CASA transactions actually extracted money.

	3. The Aérospatiale-Matra merger, the creation of EADS, and acquisition of BAE shares did not extinguish prior subsidies or cause them to expire.
	a. The EU bears the burden of proof with regard to allegations that the transactions identified in its submission have extinguished subsidies.
	b. The Appellate Body indicated that the subsidy extinction analysis goes beyond an inquiry limited to whether there was a market value, arm’s length transaction that effected a “substantive change in control.”
	c. The Aérospatiale-Matra merger, the creation of EADS, and acquisition of BAE shares do not extinguish subsidies under any of the rationales set out in EC – Large Civil Aircraft.
	d. Even under the EU three-factor test, the Aérospatiale-Matra merger, the creation of EADS, and the acquisition of BAE’s shares do not extinguish prior subsidies.
	i. Under the Appellate Body’s reasoning, a change in control only extinguishes subsidies if the control passes from the subsidy recipient to new owners.
	ii. The Aéropspatiale-Matra merger, the creation of EADS, and the purchase of BAE’s shares in Airbus did not satisfy the EU’s own three-part test.


	4. The modifications to the Mühlenberger Loch lease did not make the terms consistent with the market and, therefore, failed to withdraw the subsidy.

	D. The Appellate Body’s Findings in EC – Large Civil Aircraft Preclude Treatment of the Removal of the Financial Contribution, or the Extinction, Extraction, or End of the Life of Subsidies Alleged by the EU as Withdrawing Subsidies for Purposes of Ar...
	E. The EU Fails to Rebut the U.S. Prima Facie Case that LA/MSF for the A350 XWB is a subsidy.

	V. Grants of LA/MSF for the A380 and A350 XWB are Prohibited Subsidies
	A. The EU Has Failed To Rebut the United States’ Prima Facie Case That Grants of LA/MSF for the A380 and the A350 XWB were Prohibited Subsidies Inconsistent with Article 3.1(a) of the SCM Agreement.
	1. The United States faithfully applied the numerical test laid out by the Appellate Body, and the EU criticisms actually make a veiled challenge to the legal sufficiency of the Appellate Body’s reasoning.
	2.  The EU cannot refute the U.S. demonstration of de facto export contingency by pointing to an absence of de jure evidence.
	3. The United States correctly applied the Appellate Body’s Numerical Test.
	a. Trends in economic growth outside the EU do not prevent the use of historical data in the Appellate Body’s numerical test.
	b. The differences between Airbus and Boeing aircraft strengthen the United States’ application of the numerical test, rather than “vitiate{}”470F  them, as the EU argues.
	c. Boeing Current Market Outlook forecasts corroborate the U.S. demonstrations of de facto export contingency – not contradict them (as the EU falsely claims).
	d. The Appellate Body’s discussion of the 2000 GMF confirms that it is a helpful tool for establishing the “anticipated” ratio.
	e. The United States correctly described the 2000 GMF’s tally of 1,235 forecasted sales as relating only to prospective Airbus A380 sales.
	f. The United States correctly concluded that the 2000 GMF reflects the anticipated export-to-domestic ratio of A380 sales in the presence of the subsidy.
	g. The 10.7:1 anticipated export ratio with subsidies for the A350 XWB was reasonably calculated, and significantly understates the anticipated ratio.

	4. Conclusion

	B. The EU Has Failed to Rebut the United States’ Prima Facie Case that LA/MSF for the A380 and the A350 XWB Violate Article 3.1(b) of the SCM Agreement.
	1.  The evidence already presented by the United States demonstrates that LA/MSF for the A380 and the A350 XWB is contingent on the use of domestic over imported goods.
	2.  The EU fails to rebut the United States’ prima facie demonstration that LA/MSF for the A380 and the A350 XWB are de jure and de facto inconsistent with Article 3.1(b) of the SCM Agreement.
	3.  The Documents submitted by the EU in response to the Panel’s request under Article 13 of the DSU further confirm that LA/MSF for the A350 XWB is contingent on the use of domestic over imported goods.
	a. French LA/MSF for the A350 XWB was granted contingent on the use of domestic over imported goods.
	b. German LA/MSF for the A350 XWB was granted contingent on the use of domestic over imported goods.
	c. Spanish LA/MSF for the A350 XWB was granted contingent on the use of domestic over imported goods.
	d. UK LA/MSF for the A350 XWB was granted contingent on the use of domestic over imported goods.



	VI. The United States Has Demonstrated that the EU Has Not Taken Appropriate Steps To Remove the Adverse Effects of its Subsidies, and the EU Has Failed to Rebut the U.S. Case.
	A. Introduction
	B. The Analytical Framework Advocated by the EU is Deeply Flawed.
	1. The starting point in a compliance proceeding is the recommendations and rulings of the DSB.  This is not a “new” case.
	2. The EU has not fulfilled the mandate of Article 7.8 of the SCM Agreement and the requirement to “take appropriate steps to remove adverse effects.”
	3. The EU provides no basis for disaggregating the effects of LA/MSF or de-cumulating the effects of other subsidies to Airbus in analyzing whether the EU has taken appropriate steps to remove the adverse effects of the subsidies.
	4. The period before December 1, 2011 is relevant to the compliance Panel’s assessment of present adverse effects and whether the EU has taken appropriate steps to remove the adverse effects.
	5. The “passage of time” has not severed the causal link between the subsidies and adverse effects, nor has the passage of time obviated the EU’s compliance obligation under Article 7.8 to take appropriate steps to remove the adverse effects of its su...
	6. The question of the subsidization of the U.S. like products is irrelevant to this compliance proceeding.
	a. The EU is precluded from re-litigating in this compliance proceeding an issue already resolved by the Panel and Appellate Body in findings adopted by the DSB.
	b. The EU relies on a mischaracterization of the Panel’s reasoning in attempting to justify what amounts to an appeal of the Panel’s original decision.
	c. The EU erroneously criticizes the original Panel’s findings on a non-subsidized like product rule and attempts to substitute a deeply flawed interpretation.


	C. Conditions of Competition and Product Markets
	1. The EU’s product market arguments seeks to re-litigate settled issues and are based on fundamentally flawed premises.
	2. The EU misapplies the legal standard for defining product markets.
	3. Airbus and Boeing frequently assess competition on an “all LCA” basis or a three-segment basis, but not according to the EU’s seven-market approach.
	4. Single-aisle product market
	5. Twin-aisle product market
	6. Very Large Aircraft product market
	7. The EU concedes that the U.S. geographic market definitions are appropriate.

	D. The EU Has Failed to Rebut the U.S. Demonstration that EU Subsidies to Airbus Continue to Cause Present Adverse Effects.
	1. The EU’s causation arguments depend on erroneous assertions concerning the purported termination, expiration and or “withdrawal” of LA/MSF.
	2. Subsequent post-launch investments in the A320 and A330 have not eliminated the genuine and substantial causal link between LA/MSF and adverse effects.
	a. The findings of the original Panel establish a causal link between the subsidies at issue in this case and improved and derivative A320 and A330 aircraft.
	b. The EU grossly understates the significance of LA/MSF in enabling the subsequent improvements it cites (both pre- and post-2006).
	i.   LA/MSF for the A320 and A330 enables Airbus to pursue an advantageous strategy of incremental improvements to an established platform.
	ii.   Improvements to the original A320 and A330 families do not alter the fundamental configuration of the aircraft so as to eliminate the genuine and substantial causal link between the launch of the aircraft and its current market position and sales.


	3. The A380’s launch and current market presence was, and remains, dependent on LA/MSF.
	4. The A350’s launch and current market presence are dependent on LA/MSF, and the EU has failed to rebut this.
	a. The EU’s A350 XWB causation argument relies on the erroneous premise that the effects of pre-A350 XWB LA/MSF on the A350 XWB’s launch and market presence should be ignored and treated instead as non-attribution factors.
	b. The EU has failed to rebut the U.S. demonstration that pre-A350 XWB LA/MSF had significant technology and learning effects that contributed to the launch and market presence of the A350 XWB.
	i. The A350 XWB utilizes many technologies and systems that were developed and “proven” in the launch and in-service phases of its prior commercial aircraft programs.
	ii.   Airbus’s use of composites technologies on its prior commercial aircraft programs directly informed its ability to design and manufacture “new” composite structures on the A350 XWB.
	iii.   Airbus’s adoption of an accelerated development schedule with significant front-loading of design work puts a premium on prior commercial aircraft program experience.
	iv.   Airbus’s prior aircraft program experience, in general, is of paramount importance to its overall ability to manage the A350 XWB development program and convince the market that it will be able to do so.

	c. The EU has failed to show that the launch of the A350 XWB was unaffected by LA/MSF to the A350 XWB.
	i. Airbus’s history of receiving LA/MSF for each new LCA program shaped the A350 XWB launch decision.
	ii. The post-launch formalization of A350 XWB LA/MSF agreements is consistent with the pattern for LA/MSF to earlier Airbus LCA programs.
	iii. Airbus launched the A350 XWB knowing that the EU member States were committed to finance the program.

	d. The EU has failed to show that the Airbus could have funded the A350 XWB program without LA/MSF.
	i. The EU erroneously excludes pre-A380 LA/MSF from the counterfactual analysis of Airbus’s ability to fund the A350 XWB program.
	ii. The EU ignores Airbus and European government statements attesting to Airbus’s inability to obtain adequate commercial funds.
	iii. The EU improperly relies on the financial resources of EADS, apparently conceding that Airbus could not have replaced A350 XWB funding on its own, and presuming that Airbus could have relied on EADS shareholder distributions and gross cash.
	iv. The EU errs in presuming that Airbus could have relied on additional funding from risk-sharing suppliers.

	e. The EU has failed to show that the A350 XWB program was viable absent LA/MSF.
	i. The EU’s criticisms of the Dorman and Dorman-Terris Reports are meritless and rely on arguments already rejected in the underlying proceeding.
	ii. The EU’s documentation on the A350 XWB supports U.S. claims and is inconsistent with the EU’s arguments.



	E. The EU has Failed to Rebut the U.S. Demonstration of Significant Lost Sales.
	1. The EU took no action whatsoever to remove the adverse effects in the form of lost sales.
	2. The EU fails to identify any valid “non-attribution factors.”
	a. Original A350 orders are not a “non-attribution factor.”1172F
	b. Airline customers’ “strong disposition”1178F  to purchase aircraft from the incumbent LCA manufacturer is not a valid “non-attribution factor” in this dispute.

	3. The EU has not rebutted the U.S. evidence and argumentation concerning  individual lost sales.
	a. Korean Air
	b. Malaysian Airlines
	c. The EU fails to undermine the U.S. lost sales claims involving the A330.

	4. Since December 1, 2011, the U.S. LCA industry has continued to suffer significant lost sales.
	a. Cathay Pacific (10 A350 XWB-1000 orders and 16 conversions from A350-900)
	b. Transaero (4 A380 orders)
	c. China Aircraft Leasing Company (36 A320 Family Aircraft)


	F. The EU has Failed to Rebut the U.S. Demonstration of Displacement, Impedance, and Threat Thereof in the EU Market and Certain Third Country Markets
	1. The U.S. demonstration of displacement and impedance (and threat thereof) in the EU market under Article 6.3(a) of the SCM Agreement remains unrebutted.
	2. The U.S. demonstration of displacement and impedance in certain third-country markets under Article 6.3(b) of the SCM Agreement remains unrebutted.


	VII.   Conclusion

