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1 ARTICLE X
1.1 Article X:1

Question to China

90. At paragraph 7 of its second written submission, China suggests that it
would be inconsistent with Article X:1 for a Member to publish a quota and
apply it retroactively to imports that had already occurred. Suppose that a
Member publishes a law on 31 December, and that the law comes into effect
on the same date. The law lowers import duties on product X. It provides
that it not only applies to future imports of product X, but also that it applies
retroactively to all imports of that product that occurred on or after 1
January of the same year. In China's view, has this Member acted
inconsistently with Article X:1?

1.  The United States believes this is the logical implication of China’s extreme approach
to Article X:1 and looks forward to commenting on China’s reply.

91. On 27 November 2006, USDOC published its intent to apply the US
CVD law to China based on a change in the economic situation of China from
2006 going forward with the initiation of the Coated Free Sheet Paper CVD
investigation (CHN First Written Submission, paras. 26-31; US First Written
Submission, paras. 38-45). Please comment on whether, and if so how, this
should inform the Panel’s analysis of China's claim under Article X:1.

2. The United States looks forward to commenting on China’s reply, given the ample
notice since at least 2006 that the United States would apply its CVD law to China.

Question to the United States

92. Please comment on footnote 1 of the China's second written submission.

3. Chinais incorrect when it states in footnote 1 and paragraph 3 of its Second Written
Submission that the U.S. position in this dispute is contrary to the position the United States
took in EC — IT Products* and the position the United States is taking in Argentina- Import
Licensing.? China fails to understand both the facts and the arguments in those disputes.

4.  Inall cases the necessary evaluation under Article X:1 for when a measure has been
“made effective” is when it is made operative or was “brought into effect in practice.”

! Panel Reports, European Communities and its member States — Tariff Treatment of Certain Information
Technology Products, WT/DS375/R / WT/DS376/R [ WT/DS377/R, adopted 21 September 2010 (“EC - IT
Products”).

2 First Written Submission of the United States, Argentina — Measures Affecting the Importation of Goods,
WT/DS438 /| WT/DS444 [ WT/DS445 (“Argentina — Import Licensing”).

¥ See e.g., U.S. First Written Submission, paras. 71-78, U.S. Second Written Submission, Part I1.
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5. Inthis dispute, the GPX legislation was brought into effect when it was enacted. That
is, the law was brought into effect in practice at the same time as it was formally enacted and
published. The United States has explained that, as a structural matter, draft laws have no
legal effect under U.S. law, and as a matter of fact, the GPX legislation was not applied prior
to its enactment.

6.  Contrary to the situation in this dispute, in EC — IT Products, the measure was made
operative prior to the formal adoption by the European Commission. That is, the EC, through
the actions of certain EC member State customs authorities, began administering (or brought
into effect in practice) certain tariff classification amendments after they were discussed by
the EC Customs Code Committee, but prior to their formal adoption and publication by the
Commission. To analogize to this dispute, the behavior of the EC would be as if the United
States began to administer the GPX legislation or asked the courts to apply the legislation
when it was approved by the U.S. House of Representatives, but not yet approved by the U.S.
Senate or signed by the President. The United States, however, did not administer the law
until it was formally enacted and published.

7. In Argentina — Import Licensing, the United States has cited to the panel’s observations
in EC — IT Products to support the argument that Argentina has failed to publish a measure of
general application even after its formal adoption. Specifically, the full quote of the U.S.
submission in Argentina — Import Licensing is that “[a]s explained by the EC — IT Products
and China — Raw Materials panels, a measure may be considered to be ‘made effective’ on
the date that it is first rendered operative or applied in practice, or formally promulgated,
whichever is earlier.”* To analogize to this dispute, the behavior of Argentina would be as if
the United States enacted and began to administer the GPX legislation, but did not publish the
text of the law. Therefore, the arguments of the United States in this dispute are entirely
consistent with U.S. arguments in these two other disputes. The same cannot be said of
China’s arguments on the issues of the status and effect of Appellate Body reports and the
issue of municipal law.

93.  With reference to Section 1(b), which is entitled *effective date', please
answer the following questions:

(a) Does Section 1(b) of P.L. 112-99 define the effective date of (i)
Section 1 of P.L. 112-99, (ii) the new Section 701(f) of the Tariff
Act of 1930 or (iii) of something else still?

8.  Section 1(b) defines what facts will be affected by Section 701(f) of the Tariff Act (this
is option (ii) in the question).

(b) If the answer to sub-question (a) is (ii) or (iii), is it the US position
that 13 March 2012 is also an *"effective date' for purposes of US
law, and more specifically that it is the effective date of Section 1
(and 2) of P.L. 112-99?

* Argentina — Import Licensing, First Written Submission of the United States, para. 178.
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9.  To be clear, the term “effective date” as used in P.L. 112-99 does not mean the date on
which the legislation is “made effective by any contracting party” within the meaning of
GATT 1994 Article X:1.

10. First, Sections 1(b) and 2(b) of the GPX legislation establish the “effective dates” for
the requirements of Section 701(f) and 777A(f) of the U.S. Tariff Act, respectively.

11. The statute makes clear that the term “effective date” refers to the universe of facts that
will be affected by Sections 1(a) and 2(a), respectively. For example, as Section 1(b) states:
“(b) Effective Date.---Subsection (f) of section 701 of the Tariff Act of 1930, as added by
subsection (a) of this section, applies to . . .” and then specifies the facts (proceedings,
actions, etc.) to which the provision applies. Thus, “effective date” as used in P.L. 112-99
does not refer to when the legislation is brought into effect in practice but what the legislation
“applies to.” As the United States has explained, Article X:1 does not address what facts a
measure may affect, as it is a procedural, publication obligation. It does not address the
substance of a measure.

12.  Thus, March 13, 2012, is not an “effective date” within the meaning of the statute.
Rather, March 13 is the date on which the law was approved, or enacted (as the text of the
legislation itself reflects). As explained previously, March 13, 2012, is when the GPX
legislation was made operative or brought into effect in practice, both as a legal and factual
matter. This is the date the law was “made effective” under Article X:1.

94. Assume that Country A's unbound tariff rate on a certain product is
X%, and that it has been published properly in its official gazette. On
January 1, 2013, Country A's customs authorities start collecting customs
duties on this product at the rate of 2x%o, although the published tariff rate is
X%, and in spite of protests by importers of the product in question. On June
1, 2013, Country A's Minister of Finance signs an order to raise the duty on
this product to 2x% with an effective date of January 1, 2013. The order,
which is within his authority under the laws of Country A, is published
promptly on the same day that it was signed. Would Country A's actions be
consistent with GATT Articles X:1 and X:2?

13. No. As explained below, each of Country A’s actions must be analysed, and certain of
those actions would not be consistent with Articles X:1 and X:2 of the GATT 1994 if it was
established that the customs authorities’ actions from January 1, 2013, were a measure of
general application and were not published. As the United States will explain, however, this
hypothetical does not represent the situation in this dispute.

14. In this scenario, the actions of Country A’s customs authorities as of January 1, 2013,
would be subject to Articles X:1 and X:2 only if those actions were a measure of general
application. That is, the collection of a duty at the rate of 2x% by only certain customs
authorities (perhaps at certain ports or at certain times) would not appear to be a measure of
general application. Rather, each collection would be a measure in itself and not of general
application.
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15. If it were established that the customs authorities had begun to uniformly collect 2x%,
then this could serve as evidence that there is a measure of general application (such as a
notice, regulation, decision, or order) which had directed the actions of the customs
authorities. If such a measure could be established, and it were not published, then Country
A’s actions could be inconsistent with Article X:1 if the measure were not published
promptly after January 1 and would be inconsistent with Article X:2 as from January 1 as the
measure was enforced before publication.

16. It should be noted that this breach (on January 1, 2013) would not impact an analysis of
whether the Minister of Finance’s order was inconsistent with Articles X:1 and X:2. In this
scenario, the Minister of Finance’s order on June 1 would not be inconsistent with Article
X:1 because it was published on the date it was made effective. Further, it would not be
inconsistent with Article X:2 because the Minister’s order was not enforced before it was
published. The order also would not fall under one of the listed changes under Article X:2 in
the scenario in which there was a measure of general application pursuant to which the
customs authorities applied a rate of 2x%. That is, the order was not an “advance” on a rate of
duty or other charge on imports under an established and uniform practice, nor was it a “new”
or “more burdensome” requirement, restriction or prohibition on imports.

17.  Such a distinction between the unpublished measure of general application made
effective and enforced on January 1, 2013, and the Minister of Finance’s order on June 1,
2013, is important because Article X is not a substantive obligation. As a procedural
obligation, form matters. These provisions ensure that measures are published so that traders
can make informed decisions, either to adjust their activities or alternatively to seek
modification of those measures. Significantly, in the scenario set out in this question,
Articles X:1 and X:2 provide an incentive for a Member to adopt a transparent measure.
While traders may not like the substance of the Minister’s order, they are aware of it because
it is published and have the opportunity to seek its modification. In the case of the
unpublished measure, on the other hand, traders are simply unaware of the basis for the duty
applied to imports and what measure would need to be revised and what government entity
would need to be approached to change that treatment.

18. Finally, this hypothetical is distinguishable from this dispute. The U.S. law prior the
GPX legislation has never been that Commerce is prohibited from applying the U.S. CVD
law to NME countries. Thus, using this hypothetical as an analogy, there has never been a
legally binding interpretation of U.S. law that the tariff rate is x%. Rather, the law has
always been 2x%.

1.2 Article X:2

Question to both parties

95. China argues that whether a challenged measure effects an "advance™
in a rate of duty and/or imposes a ""new"* or *'more"'* burdensome
requirement or restriction on imports must be assessed in relation to prior
municipal law as interpreted by domestic courts, whereas the United States
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argues that the relevant baseline is the existing approach followed by the
administrative agency.

(a) Do the parties find support for their respective interpretations in
any interpretations developed in prior panel or Appellate Body
reports?

19. Yes, the approach of the panel in EC — IT Products supports the U.S. interpretation. As
an initial matter, it should be noted that the U.S. position is not that any approach of an
administrative agency could be used as the baseline for an Article X:2 analysis. It needs to
have been a measure “of general application.” Further, there is no singular approach that
must be followed in each and every dispute. As explained below, the determination should
be based on the totality of the evidence of how the imports were treated before and after the
publication of the measure at issue.

20. In this dispute, under recognized principles of U.S. law, Commerce’s interpretation of
the U.S. CVD law is presumed to be the governing interpretation of the U.S. Tariff Act until
and unless a court finds that Commerce’s interpretation is unreasonable or contrary to the
plain text of the statute in a final and binding decision.® This has never happened, and as
such, Commerce’s interpretation and approach has always been the state of law in the United
States.

21. The U.S. approach is based on the explicit use of the term “on imports” in Article X:2,
which is being modified by the terms “advance” and “new” or “more burdensome.” Thus,
the focus must be on how the challenged measure has affected the imports at issue. That is
because, as explained in the U.S. response to Question 54, “[i]t is the actual impact on trade
that is relevant, not potentially arcane issues concerning the status under domestic law.”®

22. The panel in EC - IT Products supports the U.S. view that Article X:2 is based on how
imports were treated by administrating authorities before and after the measure at issue was
made effective. Specifically, the panel looked not just at the amendment and the original
measure to determine the baseline for its analysis, but also the approach or practice of the
customs authorities.’

(b) Could the parties elaborate on whether and if so how their
respective interpretations are supported by, or consistent with,
Article X:1 and/or X:3(b)? For instance, if the existing practice

% See Statement of Dean John Jeffries, paras. 26-27 (USA-115); Chevron, U.S.A.,, Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837 (1984) (USA-14); United States v. Eurodif S.A., 555 U.S. 305 (2009) (USA-15);
City of Arlington, Texas v. Federal Communications Commission, Supreme Court Slip Op. May 20, 1013 (USA-
42).

¢ U.S. Response to Panel Question 54, para. 137.

"EC - IT Products, para. 1108 (stating that it “seems clear to us that although the measures at issue themselves
do not specify the rates of duty to be applied, the measures result in the exclusion of certain [products] from

duty-free treatment. The ... amendments at issue necessarily lead to certain [products] being classified in tariff
lines that impose a duty rate in excess of zero while other [products] are classifiable in duty-free tariff lines.”).
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followed by the administrative agency provides the relevant
baseline, would the requirement in Article X:1 to publish trade
regulations still fulfil its function of informing traders and foreign
governments of the applicable rules? Or is it that an existing
approach of an administrative agency should be presumed to be
consistent with published trade regulations, until and unless the
approach has been challenged through recourse to domestic
judicial review as envisaged in Article X:3(b)?

23. The U.S. interpretation of Article X:2 is consistent with and supported by Articles X:1
and X:3(b).

24. Regarding Article X:1, under the hypothetical provided, if the baseline was the existing
“established and uniform practice” of an agency, such a practice would be published if it was
part of a measure of general application.

25. However, even if an agency’s established and uniform practice was not itself part of a
measure of general application, other obligations of the WTO covered agreements could
ensure its publication. In the CVD context, for example, Article 22 of the SCM Agreement
imposes requirements on public notice and explanation of preliminary and final CVD
determinations, which may set out relevant agency practice. In other words, the transparency
objectives of the WTO covered agreements are not limited to Article X:1, as not all measures
must be published under Article X:1.

26. Regarding Article X:3(b), such an obligation establishes a structural framework for the
review and correction of administrative actions relating to customs matters, which necessarily
is focused on imports. On this obligation, it should be noted that Commerce’s interpretation
and enforcement of the U.S. CVD law is presumed to be consistent with published trade
regulations and is entitled to deference by the U.S. courts unless the courts find that it is an
impermissible interpretation of the statute.

27. Under U.S. law, the U.S. Supreme Court held in the Chevron case, submitted as USA-
14, that if an agency has interpreted a statute, “the court does not simply impose its own
construction on the statute .... Rather, if the statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether the agency’s answer is based on a
permissible construction of the statute.”® The U.S. Supreme Court recently restated in the
Eurodif case, submitted as USA-15, that Commerce’s interpretation of a statute “governs in
the absence of unambiguous statutory language to the contrary or unreasonable resolution of
language that is ambiguous.”®

(c) Should Article X:2 be interpreted as mandating a single baseline to
be applied in all cases for the purpose of determining whether a
challenged measure effects an ""advance™ in a rate of duty and/or

8 Chevron, 467 U.S. at 843 (USA-14).
® Eurodif, 555 U.S. at 316 (citations omitted) (emphasis added) (USA-15).
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imposes a "‘new"™ or "more" burdensome requirement or
restriction on imports? Could a panel proceed by considering the
totality of evidence, including evidence relating to the prior
municipal law, and also the existing approach followed by any
agencies administering that law, and potentially other available
information?

28. The analysis under Article X:2 should proceed by considering the totality of the
evidence and does not call for the approach argued by China of domestic law, “properly
determined.” Article X:2 focuses on the treatment of imports, and as such, it does not matter
if the imports at issue were subject to a law, regulation or practice prior to the publication of
the challenged measure. The evaluation would be on whether the challenged measure of
general application effected an “advance” on a rate of duty or other charge on imports under
an established and uniform practice, or imposed a “new” or “more burdensome” requirement,
restriction or prohibition on imports. Such a factual determination would necessarily be
determined by considering the entire record.

29. For example, in EC — IT Products, the panel looked at the totality of the evidence,
including votes in the Customs Code Committee, a statement by the Chair of the Committee,
and issuance of customs decisions by EU member State customs authorities.® Specifically,
the panel stated that it “emphasize[s] that we reach this conclusion on the basis of the
particular circumstances of the case considered as a whole.”**

30. Inthis dispute, the totality of the evidence demonstrates that the GPX legislation has
not effected or imposed any of the changes listed under Article X:2 on the imports at issue.

96. At paragraph 34 of its second written submission, the United States
indicates that whether *"this treatment of the subject imports is in compliance
with U.S. law is an issue of an alleged ultra vires action that has yet to be
resolved by the U.S. courts™. Is this issue now before the US courts?

31. Yes, this issue, among others, is now before the U.S. Federal Circuit in the Guangdong
Wireking v. United States proceeding. In addition to the Wireking proceedings, the GPX
litigation remains on-going, as are least 10 other cases before the U.S. CIT.*

32. Inthe Wireking case, the U.S. Federal Circuit is currently considering arguments that
Commerce was prohibited from applying the U.S. CVD law to China prior to the GPX
legislation as part of its consideration of the constitutionality of the GPX legislation.

33. The United States has submitted the Wireking appellate brief of the United States as
USA-117 to demonstrate that the issues claimed to have been put to an end by Professor
Fallon are currently unresolved.

W EC-IT Products, para. 7.1043.
1d., para. 7.1069 (emphasis added).
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Question to China

97. The following questions relate to the issue of whether P.L. 112-99 was a
"clarification™ rather than an "amendment" of the prior law:

(a) At paragraph 41 of his expert opinion (Exhibit CHN-83), Professor
Fallon indicates that ""P.L. 112-99 bears none of the indicia that
the courts have treated as crucial hallmarks of merely clarificatory
legislation, including in those cases that the United States has
called to the attention of this panel*. In this regard, Professor
Fallon states that "'[p]erhaps the most important of these indicia is
an explicit indication in the title or text of a statute that its purpose
is solely to clarify prior law." As set forth in its response to Panel
guestion No. 64, the United States' position is that while Section 1
of P.L. 112-99 is merely a *‘clarification” of existing US law,
Section 2 is indeed an ""amendment™ of existing US law. Would it
be unusual for a single piece of US legislation to contain both
"clarifications' and "amendments™? In such cases, what kind of
indication, if any, would be expected in the title or text of a statute
so as to reflect its dual purposes?

34. Itis not unusual for a single piece of U.S. legislation to contain clarifications or
codifications of agency practice as well as amendments.® Further, there is no requirement
that a clarifying statute must explicitly state that it is a clarification. As the United States has
explained, several federal appellate courts, including the court in the Levy case (USA-116),
have indicated that a description in the text of the law as a clarification or change is not
necessarily relevant to the legal analysis.** In light of these facts, the United States looks
forward to reviewing and commenting on China’s reply.

(b) It appears that in GPX VI the CAFC did not definitely rule on
whether Section 1 was a clarification of prior law or an
amendment, that in GPX VII the CIT avoided ruling on this issue,
and instead proceeded on an arguendo approach, and that in
Guangdong (Exhibit USA-49) the CIT took a similar approach.
Does this demonstrate that there is no clear answer to this
guestion?

3 See e.g., Native American Technical Corrections Act of 2006, P.L. 109-221, Section 501 (“Clarification of
provisions and amendments relating to inheritance of Indian lands.”) (USA-122).

14 See e.g., Piambra Cortes v American Airlines, 177 F.3d 1272 (11" Cir. 1999) (USA-56) (stating “[a]
significant factor in determining whether a statutory amendment applies retroactively is whether a conflict or
ambiguity existed with respect to the interpretation of the relevant provision when the amendment was enacted;
if such an ambiguity existed, courts view this as an indication that a subsequent amendment is intended to
clarify, rather than change, the existing law.”); Brown v. Thompson, 374 F.3d 253 (4" Cir. 2004) (USA-57)
(stating In determining whether a statutory amendment clarifies or changes an existing law, a court looks to
statements of intent made by the legislature that enacted the amendment.”).



United States — Countervailing and Anti-Dumping U.S. Answers to Panel’s Questions
Measures on Certain Products from China Following the Second Substantive Meeting
(WT/DS449) September 13, 2013 - Page 9

35. In light of the extensive discussion by the parties of these issues at the second panel
meeting, the United States wishes to comment briefly on this question to China. As reflected
in its appellate brief in Wireking, the United States believes there is a clear answer (that
Section 1 of the GPX legislation was a clarification of the law), but the issue remains
unresolved by U.S. courts. Further, the Panel need not resolve this issue to address China’s
claims under Article X:2. That is because, regardless of whether the GPX legislation is
eventually found to be a clarification or change of prior U.S. law, China cannot prove that the
law effected or imposed any of the changes listed under Article X:2 on the imports at issue.

36. At this point, the Panel has received statements from two noted U.S. constitutional law
experts with differing opinions on whether the GPX legislation was a change or clarification
of the law. The U.S. courts also have not definitively ruled on this issue. As such, it would

be inaccurate for China to assert that it or Professor Fallon have put an end to this issue.

37. The issue of finality, including the issue of a mandate, is crucial to China’s Article X:2
claim because of its assertion the GPX V opinion is legally binding or precedential under U.S.
law. Specifically, China is asking “the Panel [to] treat decisions of U.S. courts as definitive
statements of the meaning of U.S. law”, which in China’s view should include GPX V. On
this issue, the United States has explained that without the issuance of a mandate along with
other factors, the GPX V opinion cannot be considered authoritative or precedential.*> In
addition, and separate from the statement he prepared for China, Professor Fallon and other
law professors have explained that “[jJudicial judgments are obviously subject to judicial
revision until they become “final’ following the completion of appellate review or the
expiration of the period for appeal.”*® Further, the United States had not exhausted its right
to appeal to the U.S. Supreme Court.

1.3 Article X:3(b)

Question to both parties

98. The United States argues that Article X:3(b) contains a "'structural*’
obligation, such that the failure to implement or be governed by the practice
of a judicial decision in one case would not be sufficient to demonstrate a
breach of this obligation.

(a) At paragraphs 6.178 and 7.994-7.997 of its report, the panel in
Thailand — Cigarettes (Philippines) discussed the issue of what is
needed to establish a violation of Article X:3(b). Please comment
on whether, and if so how, that panel's discussion should inform
the Panel's analysis of this issue.

15 See e.g., Statement of Dean John Jeffries, paras. 7-13 (USA-115); U.S. First Written Submission, paras. 135-
140; U.S. Response to Panel Questions Following the First Substantive Meeting, paras. 18-19; 38-40; 171.

16 Richard H. Fallon, John F. Manning, Daniel J. Meltzer & David L. Shapiro, Hart and Wechsler's The Federal
Courts and the Federal System, p. 93 (Foundation Press 6th ed. 2009) (USA-121). The authors also explain that
“the courts are obligated to apply the law (otherwise valid) as they find it at the time of their decision, including,
when a case is on review, new statutes enacted after the judgment below.” Id. at p. 88.
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38. The United States believes that the panel’s explanation and rationale of the obligations
of Article X:3(b) in Thailand — Cigarettes from the Philippines is persuasive and should
inform the Panel’s analysis of this issue. Specifically, the United States agrees with the
panel’s rationale for concluding that Article X:3(b) imposes a systemic obligation to establish
and maintain a framework for the review and correction of customs matters.

39. Asan initial matter, the panel did not distinguish between the first and second sentence
of Article X:3(b). The panel in Thailand — Cigarettes from the Philippines examined the
ordinary meaning of Article X:3(b), in its entirety, and its relationship with Article X:3(a) to
conclude that “a violation of Article X:3(b) will be found if the process that a Member
maintains for review of administrative actions relating to customs matters, when viewed in its
entirety, presents a flaw that systemically prevents such actions from being reviewed by an
independent tribunal without delay.”*’

40. In making this finding that Article X:3(b) is a structural obligation, the panel expressed
doubt regarding whether the treaty article also imposes an “obligation for relevant tribunals to
in fact provide for a prompt review in specific instances.”*® Such a claim would be “more
properly within the scope of Article X:3(a).”*

41. Thus, “[t]he text of Article X:3(b), considered in the light of the ordinary meaning of
the terms “maintain’ and ‘institute’, therefore suggests that Article X:3(b) mandates Members
to keep, or create if not already in place, in their domestic system the existing independent
tribunalszcgr procedures designed for the purpose of the prompt review of administrative
actions.”

42. The United States has established and maintained a judicial system that allows for the
full possibility of independent review and correction of every agency entrusted with
administrative enforcement of customs matters. As an example, the GPX litigation, Wireking
litigation and at least 10 other currently pending U.S. court cases demonstrate the
independence of the U.S. judicial system. Further Commerce’s actions in relation to AD and
CVD litigation demonstrate that final court decisions are implemented by and govern the
practice of Commerce.

(b) At paragraph 6.50 of its report, the panel in US — Stainless Steel
discussed whether the WTO dispute settlement system can
function as a mechanism to test the consistency of a Member’s
particular decisions or rulings with the Member’s own domestic
law and practice'. Please comment on whether, and if so how, that
panel's discussion should inform the Panel's analysis of this issue.

" Thailand — Cigarettes from the Philippines, para. 7.1011
18 |d. para. 7.993.

4., para. 7.997.

2d.



United States — Countervailing and Anti-Dumping U.S. Answers to Panel’s Questions
Measures on Certain Products from China Following the Second Substantive Meeting
(WT/DS449) September 13, 2013 - Page 11

43. The situation in US-Stainless Steel is analogous to China’s current claim under Article
X:3(b). China is attempting to use its Article X:3(b) claim to circumvent the proper
determination of U.S. law by the U.S. courts, as well as the actions of the U.S. Congress in
enacting U.S. law.

44. The United States believes that the panel report in US — Stainless Steel would also be
helpful in informing the Panel’s analysis of Article X:3(b). The panel made this statement as
part of its evaluation of Korea’s Article X:3(a) claim regarding certain U.S. antidumping
determinations.

45. Specifically, Korea alleged that Commerce’s actions in an AD investigation departed
from a so-called “established policy” by the agency. Such a departure was, according to
Korea, a violation of Article X:3(a). The United States refuted these claims, stating that as a
fundamental matter, the WTO dispute settlement system is not as a substitute for a domestic
court. Rather it “serves to preserve the rights and obligations of Members under the covered
agreements, and to clarify the existing provisions of those agreements.”

46. The panel agreed with the United States, stating that the WTO dispute settlement
system *“was not in our view intended to function as a mechanism to test the consistency of a
Member's particular decisions or rulings with the Member's own domestic law and practice;
that is a function reserved for each Member's domestic judicial system, and a function WTO
panels would be particularly ill-suited to perform.”%

47. The panel warned that “[a]n incautious adoption of the approach advocated by Korea
could however effectively convert every claim that an action is inconsistent with domestic
law or practice into a claim under the WTO Agreement.”?®

Questions to China

(Questions 100 — 101)

Questions to the United States

101. What is the basis, textual or otherwise, for the United States' view that
Article X:3(b) does not govern the relationship between the legislative branch
and the judicial branch (or the legislative branch and administrative
agencies)?

48. Article X:3(b) of the GATT 1994 does not establish the universe of what a review and
correction mechanism is meant to encompass. China is thus incorrect in its restrictive
interpretation of Article X:3(b) that disallows all actions that are not explicitly listed in the
treaty article.

21 US - Stainless Steel, para. 6.50.
21d.
21d.
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49. By its plain text, Article X:3(b) is meant to establish requirements for the relationship
between a review and correction mechanism and the administering agency of customs
matters. It does not prescribe the relationship between the legislative branch and the judicial
branch, or the legislative branch and the administrative agency.

50. In other words, the plain text of Article X:3(b) imposes a requirement that a Member’s
review and correction mechanism “must be independent of the agencies entrusted with
administrative enforcement.”

102. The United States explains that, had a mandate issued in GPX V and
the time for a petition for a writ of certiorari to the Supreme Court expired,
any subsequent legislative action seeking to overturn the result for the
particular shipments at issue in that case would have violated the US
separation of powers doctrine under US law. In this connection, the United
States at footnote 123 of its first written submission refers the Panel to the
decision of the US Supreme Court in Plaut v. Spendthrift (Exhibit USA-85). Is
it the United States’ position that while there is a separation of powers
doctrine under domestic US law, Article X:3(b) does not impose any
limitations or restrictions on what the legislative branch may do in response
to a judicial decision?

(a) If this is the United States' position, why would it matter, for
purposes of considering China's claim under Article X:3(b),
whether or not the mandate in GPX V had issued at the time that
P.L. 112-99 was enacted?

51. Yes, the U.S. position is that Article X:3(b) prescribes the relationship between the
judicial branch and the administering agency of customs matters. It does not prescribe the
relationship between the legislature and the judicial branch.

52. However, it would not be correct to say that Article X:3(b) imposes no limitations
whatsoever on the response by a legislature to a decision by a judicial or other review
mechanism. Any such response would need to respect the obligations set out in Article
X:3(b). For example, if the legislature enacted an law that took away or otherwise weakened
the structural framework required by Article X:3(b), for example, by eliminating the
independent review and correction of customs matters, then the Member would be acting
inconsistently with Article X:3(b).

53. The issue of whether a mandate was issued in GPX V is not determinative for Article
X:3(b) or any of the U.S. positions on China’s Article X claims. The issuance of a mandate
and the finality of the GPX V opinion, however, is vital to China’s Article X:2 claim.
Specifically, China’s Article X:2 claim is based on the incorrect assertion that the GPX V
opinion has legal effect and should have been implemented by Commerce. Only under such
an assertion could China advance its Article X:2 claim.
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54. If the GPX V opinion was never finalized, and therefore, never governed the practice of
Commerce, then it cannot be true, as argued by China, that the imports at issue were ever
affected by the GPX legislation. As such, China’s claim under Article X:2 is without merit.

103. At paragraph 142 of its second written submission, China refers to the
US response to Panel question No. 14 and states that *"the parties appear to
agree that the decisions that must be implemented under Article X:3(b)
include the decisions of courts or tribunals of superior jurisdiction™. Does the
United States agree?

55. Yes, the United States agrees if the decision is final and legally binding.

104. Inits first written submission, the United States emphasized that
because the mandate never issued in GPX V, it never became final, and is
therefore not a ""decision within the meaning of Article X:3(b) that had to be
implemented by, and govern the practice of, USDOC. At paragraphs 85-86 of
its second written submission, the United States observes that **[d]uring the
first substantive Panel meeting, China made clear that it is not alleging that
the GPX V opinion should have been implemented by Commerce™, and that
"[a]s opposed to arguments regarding a supposed obligation to implement
the GPX V opinion, China now appears to raise a broader and potentially
new claim, seemingly asking the Panel to find that Article X:3(b) imposes
restrictions on national legislatures'. In the United States' view, does this
clarification render moot the question of whether GPX V is a ""decision”
within the meaning of Article X:3(b)?

56. As previously explained, the obligation in Article X:3(b) is a structural one, requiring
Members to maintain tribunals or procedures whose decisions are to be implemented by
administering authorities. The *“decisions” referenced in Article X:3(b) are only the final
decisions.

57. To the extent that China has confirmed that it is no longer pursuing a claim that
Commerce should have implemented the GPX V opinion under Article X:3(b), then the Panel
need not determine whether GPX V is a “decision” under Article X:3(b).

58. However, it is unclear whether China has indeed dropped its claim regarding GPX V.
That is, China is continuing to assert that GPX V has precedential or legally binding effect
under U.S. law. As part of its rebuttal submission, China has now submitted a statement from
a law professor, which it claims “put[s] an end” to the issue of whether GPX V is legally
authoritative under U.S. law. In making this assertion, China appears to be asking the Panel
to find that Commerce should have implemented the GPX V opinion. That is, if the GPX V
has legal effect, the necessary conclusion would be that it would need to be implemented by
the lower courts and administering authority.

59. Thus, the issue may not be moot at this point, and the United States has therefore
rebutted China’s assertion that the GPX V opinion has legal effect under U.S. law.
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2 ARTICLE 19.3

Question to both parties

105. At paragraphs 132 to 136, the United States argues that in the US
system, only administrative reviews, and not original investigations (either
preliminary or final determinations), are subject to the obligation in Article
19.3. In DS379, the Appellate Body found that the United States acted
inconsistently with Article 19.3 in the context of the four sets of investigations
at issue in that dispute. Were those investigations original investigations or
administrative reviews?

60. The four sets of investigations at issue in DS379 were original investigations, not
administrative reviews. Article 19.3 of the SCM Agreement on its own terms applies to the
levying of countervailing duties, which, as explained previously, does not result from
investigations in the U.S. retrospective system of duty assessment.* Accordingly, original
investigations under the United States retrospective system, which result in a decision
whether to impose a countervailing duty, and not the amount of duty to levy, are not subject
to Article 19.3 of the SCM Agreement. As is evident in its report, the Appellate Body in
DS379 did not consider the distinction between original investigations and administrative
reviews in the United States retrospective system in interpreting Article 19.3 of the SCM
Agreement. This is one reason why the Appellate Body’s findings in DS379 are
unpersuasive.

Question to the United States

106. At paragraph 198 of its first written submission, the United States
indicates that "'the Appellate Body in DS379 presumed that domestic
subsidies automatically lower export prices to some degree''. However, it
appears that in DS379, both the panel and the Appellate Body agreed with
the United States that a complete double remedy would not necessarily result
from all instances of concurrent imposition of anti-dumping duties calculated
under an NME methodology and of countervailing duties. In this regard, at
paragraph 599 of its Report the Appellate Body explained that **we are not
convinced that double remedies necessarily result in every instance of such
concurrent application of duties. This depends, rather, on whether and to
what extent domestic subsidies have lowered the export price of a product,
and on whether the investigating authority has taken the necessary corrective
steps to adjust its methodology to take account of this factual situation.” To
what extent, if any, does the US analysis at paragraphs 198-201 of its first
written submission actually differ from the analysis of the panel and the
Appellate Body in DS379?

% See U.S. Response to Panel Questions Following First Panel Meeting, paras. 44-45; U.S. Second Written
Submission, paras. 132-36; U.S. Second Opening Statement, paras. 61-62.
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61. The United States in paras. 198-201 was referring to paragraph 542 of the Appellate
Body report, which does use the term “presumably.” To the extent the Appellate Body report
in paragraph 599 reflects a different view by the Appellate Body, there would appear to be
some tension between paragraph 599 and paragraph 542. The United States does not dispute
the following excerpt from paragraph 599 of the Appellate Body report in DS379: “[W]e are
not convinced that double remedies necessarily result in every instance of such concurrent
application of duties. This depends, rather on whether and to what extent domestic subsidies
have lowered the export price of a product . . ..” As the United States has explained, it
cannot be presumed that domestic subsidies automatically lower export prices.?®

62. The United States, however, disputes the remainder of that excerpt from the Appellate
Body report. The language “whether the investigating authority has taken the necessary
corrective steps to adjust its methodology to take account of this factual situation,” in
particular the phrase “factual situation,” presupposes some overlap of remedies requiring
action by the investigating authority regardless of whether such an overlap has been
demonstrated as an evidentiary matter to exist. And if a double remedy does not necessarily
result from concurrent application, then to say it is likely that such a remedy results reflects
an assumption that “domestic subsidies lower the export price of a product” to some extent
and with some frequency. This is consistent with the Appellate Body’s view in paragraph
542 of its report, which the United States explained as reflecting a presumption “that
domestic subsidies automatically lower export prices to some degree.” Moreover, this
language in paragraph 599 entails a duty to investigate on the part of the administering
authority that is not contemplated by Article 19.3 of the SCM Agreement, which is concerned
exclusively with the imposition and collection of countervailing duties.

Question to China

(Questions 107 — 108)

Additional advance questions sent to the parties on 27 August 2013

1 ARTICLE X
1.1 Article X:1

Question to United States

109. [omitted]

110. At paragraph 9 of its second written submission, the United States
asserts by reference to Exhibit CHI-1 that PL 112-99 was made effective on
13 March 2012 and not on 20 November 2006. Could the United States please
explain how the references to 13 March 2012 in Exhibit CHI-1 permit this
inference?

% See U.S. First Written Submission, paras. 198-201.
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63. CHI-1 is the text of the GPX legislation, as published in the U.S. Statutes at Large.

64. The United States explained during the second substantive Panel meeting that the text
of the law states that it was approved or enacted on March 13, 2012. Specifically, it is listed
on the last line of the text, on the right hand column and also in the header of the publication.
This was the date that the law was made effective. Other references to March 13, 2012,
likewise refer to the legislation’s enactment date or, alternatively, its publication date. Before
March 13, 2012 the draft legislation had no legal effect nor was it applied in practice.

1.2 Article X:2

Question to China

(Questions 111 — 116)

117. At paragraph 55 of its second written submission, China refers, in fine,
to "judicial decisions'. Could China clarify whether its proposed standard is
"prior municipal law as published" (and this would include judicial
decisions) or "*prior municipal law as published and as subsequently
interpreted by US courts'?

65. In light of the extensive discussion by the parties on this issue, the United States wishes
to comment on the question to China. On the issue of the meaning of U.S. law, in addition to
the text of the published law and judicial decisions, China acknowledged during the second
substantive Panel meeting that an agency’s interpretation of a statute could be relevant to the
determination of the meaning of existing domestic law. Professor Fallon does likewise in
paragraph 19 of his report on behalf of China (CHI-83).

66. China has understated the relevance of an agency’s interpretation in determining the
meaning of U.S. law. The U.S. Supreme Court has been clear in numerous decisions that a
court cannot supplant an agency’s interpretation of a statute with the court’s interpretation
simply because it believes it has the better interpretation.”® The U.S. Supreme Court
explained in the Chevron case (USA-14) that “[t]he power of an administrative agency to
administer a congressionally created . . . program necessarily requires the formulation of
policy and the making of rules to fill any gap left