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By Electronic M ail

Ms. Rhonda Schnare

Office of General Counsdl

Attn: Section 1377 Comments

Office of the United States Trade Representative
600 17th Street, N.W.

Washington, D.C. 20508

frO056@ustr.gov

Re: 2003 Section 1377 Review—Antigua & Barbuda and Cable & Wireless
Monopoliesin the Caribbean

Dear Ms. Schnare;

AT&T Wirdess Services, Inc. (“AWS’), hereby responds to the November 29, 2002, Federd
Regisgter notice of the Office of the United States Trade Representative (*USTR”) requesti n?
comments on U.S. trading partners: compliance with telecommunications trade agreements.
AWS, aprovider of mobile wirdess communications services, is expanding rapidly in Caribbean
markets. But AWS &hility to offer service and to profit from its investmentsin those markets

has been symied by outright violations of telecommunications trade agreements (as in Antigua

& Barbuda) and by the monopoly position of Cable & Wireless plc and its subsidiaries (*C&W”)
in many of those markets, which many nationad governments are till seeking to curtall.

1 See 67 Fed. Reg. 71,229 (Nov. 29, 2002); Section 1377 of the Omnibus Trade and Competitiveness Act of
1988, codified at 19 U.S.C. § 3106.



Commentsof AT& T Wirdess Services, Inc.
2003 Section 1377 Review
3 January 2003

Page 2

ANTIGUA & BARBUDA: FAILURE TO COMPLY WITH THE WTO AGREEMENT ON BASIC
TELECOMMUNICATIONSAND THE WTO GENERAL AGREEMENT ON TARIFFSAND
TRADE

Antigua & Barbudaimposes discriminatory and ad hoc regulatory requirements and demands on
AWS, inviolation of Antigua& Barbuda s schedule of commitments under the WTO Agreement
on Basic Telecommunications, which includes adoption of the WTO Reference Paper.? Indeed,
the Government of Antiguaand Barbuda (“GOAB”) has suggested that Antigua & Barbudais
not required to open its mobile wireless market to competition until 2012, when, in fact, Antigua
& Barbuda committed to such liberdization effectivein 1998. These violaions congtrain

AWS s dhility to provide mobile wirdess sarvicesin Antigua & Barbuda and to profit from its
invesment in the Antiguan market. These violations serve only to enrich the GOAB itself and to
protect the GOAB'’ s own mobile wireless service provider, the Antigua Public Utilities Authority
(“APUA™), from competition.

In March 2002, AWS purchased a controlling interest in Antigua Wirdess Ventures Limited
(“AWVL"), awirdess carier providing celular servicesin Antigua & Barbuda. Locdly-owned
prior to the acquisition by AWS, AWVL was previoudy known by the names Observer Cellular
Limited and AirTel. The GOAB licensed AWVL to provide such servicesin December 1997.
Under Antiguan law, no prior government gpprova was required for AWS's acquigition of
AWVL. AWVL’slicense authorizesit to operate in the 800 MHz band (824-894 MHz), the 900
MHz band (925-960 MHz), and the 1900 MHz band (1910-1990 MHZz), and does not dictate the
use of any particular wirdess technology (e.g., CDMA, TDMA, or GSM). AWVL does not now
use dl of itslicensed frequencies. AWVL, with the additiona capital provided by AWS, now
seeks to upgrade its network by replacing outdated AMPS and TDMA technology with GSM
technology (ass AWS s doing in the United States), and by expanding AWVL'’s network
coverage. AWS hopesto build its business by combining GSM roaming services for American
and European tourists with a robust local service.

Two other wireless carriers compete with AWVL in Antigua& Barbuda. Oneisthe GOAB

itself, which acts as awirdess carrier usng GSM technology (in competition with AWVL'’s
proposed upgrades) through the APUA. APUA is agovernment agency that aso owns and
operates the monopoly loca telephone company. AWV L'’s other competitor is Cable & Wireless
(West Indies) Ltd., asubsidiary of the U.K. company Cable & Wirdess plc, which aso holdsa
monopoly on internationd long-distance servicesin Antigua & Barbuda until 2012.

2 WTO Doc. GATS/SC/2/Suppl.1.
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A. Frequency-Use Restrictions

In spite of AWV L’slicenses for particular bands of frequencies, the GOAB has refused to dlow
AWVL to use the specific frequencies it needs to expand its service, thereby restricting AWVL's
operations and ability to serve existing and potentia new customers. GOAB has not subjected
APUA or C&W to the undue delay suffered by AWS. These actions violate Antigua &

Barbuda s nationd treatment, most-favored nation (“MFN”), and market access obligations
under the WTO Agreement on Basic Telecommunications.

Specificdly, AWVL mug notify the GOAB whenever it wants to operate on particular
frequencies within its licensed spectrum, and the GOAB is supposed to provide an
acknowledgement—after which the additiond frequencies may be used. With its acquigition by
AWS, AWVL has natified the GOAB that it seeks to use particular frequencies, but no fina
approva has been received after months of waiting—and the GOAB has offered no legitimate
explanation for the dlay.

B. Equipment and Antenna Siting L ease Restrictions

To expand the AWVL network, AWVL must build new cdll stes. AWS sought to ensure that as
many sites as possible would be built on land leased from the GOAB itself, so that the country as
awhole would benefit economicaly from the congtruction. AWS has submitted proposed |eases
to build numerous sites on government land. But the GOAB then refused, without further
explanation or consultations, to act on the proposed leases for any of those stes—thus arbitrarily
restricting AWVL'’s operations. These actions, too, violate Antigua & Barbuda s nationa
treatment, MFN, and market access obligations under the WTO Agreement on Basic
Tdecommunications.

C. Regulatory Transparency and Regulator |ndependence

Antigua & Barbuda has failed to establish a transparent regulatory process for carriers such as
AWVL and investors such as AWS, and to establish an independent regulator. These
shortcomingsimpair AWS s ahility to operate and upgrade AWVL's networks, and violate
Antigua & Barbuda s obligations under sections 4 and 5 of the WTO Reference Paper.

Specificdly, the GOAB hasfailed to promulgate publicly available standards and procedures for
licenang, ongoing regulation, other regulatory requirements, and dispute resolution, and to
provide written documentation regarding GOAB decisions with respect to AWVL. The GOAB
has never promulgated publicly available or clear sandards and procedures for frequency use
requests or for antenna Sting leases. AWS has met with the GOAB Prime Minister on multiple
occasions and has had numerous telephone conversations with (and made written requests to)
other government officias in an effort to address service provision and related equipment
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importation (discussed below) issues. But these contacts with the GOAB have provided no
relief, asthe GOAB lacks a trangparent regulatory process by which AWS can chdlenge the
government’ s actions—or even understand the basis for the government’ s actions or lack of
action. The GOAB has promised to provide AWS with decisons in writing, and has consistently
faled to do so.

Antigua & Barbuda has dso failed to establish an independent regulator. 1t remains wholly
unclear who in the GOAB retains responghility for regulating teecommunications carriersin
Antigua& Barbuda At different times, AWS has been asked to dedl directly with various
governmental representatives (including the Prime Minigter, the Cabinet, and the Agriculture
Minigter) and non-governmental representatives. Moreover, the GOAB' s actions to date reflect
the GOAB’sfalure to separate its regulatory mandate from its operation of a carrie—APUA—
that should be subject to that mandate.

D. Differential Duties and Customs Fees

Antigua & Barbudaimposes differentia duties and customs fees on imports of
telecommunications equipment, depending on the nationdity of the importer and its relaionship

to the GOAB, in violation of Antigua & Barbuda s tariff bindings under the General Agreement
on Tariffsand Trade 1994 (“GATT"”), aswdl asits nationd treatment and MFN obligations
under the GATT. These duties and fees impede the importation of equipment critica to AWS's
operation and upgrade of AWV L'’s network, and discriminate against AWS as compared with its
competitors, APUA and C&W.

Specificdly, the GOAB has prevented AWS from importing US $3.4 million of advanced
telecommunications equipment unless AWS agrees to pay acombined duty and customs fee rate
of gpproximately 50 percent on the equipment. Y et until its acquisition by AWS, the GOAB
dlowed AWVL to import such equipment on aduty- and customs-fee-free bass. Moreover, it
appears that both APUA and C&W have been and continue to enjoy duty- and customs-fee-free
concessions for their own imported equipment. Mot recently, the GOAB has scheduled an
auction for AWS s equipment, which has remained on the docksin Antigua & Barbuda.

The exact combined duty/customs fee rate for telecommunications equipment under Antigua &
Barbuda s tariff bindingsisunclear.® But the discriminatory application of those duties and fees
certainly violates Antigua & Barbuda s nationd trestment and MFN obligations under the
GATT.

3 See Schedule XCVII — Antigua& Barbuda, Part | — M ost-Favored Nation Tariff, Section 11 — Other Products.
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. CABLE & WIRELESSCARIBBEAN M ONOPOLIES: DIFFICULTIESIN OBTAINING
| NTERCONNECTION

AWS urges USTR to monitor and support the efforts of Caribbean governments to check C&W's
market power and limit its anticompetitive abuses, particularly with respect to interconnection®

To date, C&W has failed to provide AWS with timely, nondiscriminatory, cost-oriented,
unbundled, and transparent interconnectionin St. Lucia, &. Vincent and the Grenadines, and
Dominica, and AWS suspects that it may encounter Smilar problems as it expands into other
Caribbean markets served by C&W. AWS therefore asks that USTR monitor and support the
effortsof those governments to comply, where adopted, with their nationd treatment, MFN, and
market access obligations under the WTO Agreement on Basic Telecommunications and with

the interconnection obligations of the WTO Reference Paper.

Asthe former colonid telephone and telegraph company connecting the British empire, C&W
continues to exercise de jure and de facto monopoly power in many of the domestic wirdine,
wirdess, and internationa services markets in the Caribbean and Bermuda.® Of those C& W
markets, Antigua & Barbuda, Barbados, Dominica, Grenada, Jamaica, &t. Kitts & Nevis, and
Trinidad & Tobago have made pecific commitments as part of the WTO Agreement on Basic
Tdecommunications, and of that subset, dl but St. Kitts & Nevis have adopted the WTO
Reference Paper.® The U.S. Government aso takes the position that British overseas territories
areimplicitly covered by the U.K. WTO commitments.”

The members of the East Caribbean Telecommunications Authority (“ECTEL”)—Dominica,
Grenada, . Kitts & Nevis, St. Lucia, and . Vincent & the Grenadines—have adopted model
legidation governing telecommunications regulaion and licensng, including interconnection
matters, on aregiona basis® In April 2001, ECTEL’s members entered into an agreement with
C&W providing for atrandtion to full competition and an end to the C&W monopoliesin those

WTO Reference Paper, § 2, available at <http://www.wto.org/english/tratop_e/serv_eltelecom_e/tel23 e.htn>

C& W operatesin the following independent Caribbean countries: Antigua& Barbuda; Barbados; Dominica;
Grenada; Jamaica; St. Kitts & Nevis; St. Lucia; St. Vincent & the Grenadines; and Trinidad & Tobago. C&W
also operatesin the following British overseas territoriesin the Caribbean and mid-Atlantic: Anguilla;
Bermuda; British Virgin Islands/Tortola; Cayman Islands; Montserrat; and Turks & Caicos Islands.

See List of WTO Telecommunications Commitments and Exemptions,
<http://www.wto.org/english/tratop_e/serv_e/telecom_e/telecom _commit_exempt_list_e.htrp.

7 SeeCable & Wireless USA, Inc., 15 FCC Red. 3050, 3052 (Int’| Bur. 2000) (referencing aU.S. Department of
State |etter—issued over the objections of the British Embassy—concluding that Bermuda should be treated as
subject to U.K. WTO commitments).

8 ECTEL Mode Telecommunications Bill (June 29, 2000) (“ECTEL Model Bill"), available at
<http://www.oecs.org/ectel/Ectel Docs/Committee legislation.pdf>.
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markets® The ECTEL Mode Bill, which the ECTEL members have dl enacted at the national
leve, requires dl carriers, including C& W, to interconnect with other requesting carriers, to
respond to interconnection requests within a set time period, to refuse interconnection only on
reasonable technica grounds, and to provide interconnection on a cost-oriented, unbundled
basis.'® The ECTEL Modd Bill does not, however, impose a deedline for concluding
interconnection negotiations or resolving interconnection disputes.™*

But C&W haslong tried to use its imposing economic power to delay or prevent ECTEL and its
member governments from adopting new pro-competitive regulaions—to the detriment of its
potentia competitors, such as AWS. For example, during the negotiations with the ECTEL
member governments, C& W issued a press release and took out full-page newspaper
advertisementsin St. Lucia threstening to retrest from the St. Lucia market dtogether.? And the
trangition since the conclusion of the C& W Agreement has not been a smooth one, with
regulators complaining regularly and publicly about C&W backdiding.*®

AWS s attempts to negotiate interconnection agreements with the C& W Carrier Services Group
have been consstent with the experiences of the ECTEL member governments. For markets
where ECTEL and the respective member government has granted AWS alicense (in St. Lucia,
. Vincent & the Grenadines, and Dominica), the C&W Carrier Services Group has staled
interconnection negotiations in an effort to delay service offerings by AWS s efiliaesin

C&W’ s markets. For example, in St. Lucia, the C&W Carrier Services Group has.

Failed to provide complete pricing information, even some twelve weeks after AWS
(through its &ffiliate, Wirdess Ventures (St. Lucia) Limited) first requested
interconnection discussons,

10

11

12

13

Agreement Between the OECS Contracting States and Cable & Wireless (Apr. 2001) (“C&W Agreement”),
available at <http://www.oecs.org/ectel/Ectel Docs/OECS-C& WA gree.pdf>.

ECTEL Mode Bill §8 46, 48.
Id. 8 46.

See Press Statement: Why Cable & Wirelessis making plansto leave St. Lucia (Feb. 9, 2001) (stating that “[i]t
iswith regret that Cable & Wireless announces that, with the expiry of its existing licences on 31 March 2001, it
ismaking plansto leave St. Luciaand hasinformed the Government of St. Lucia of this. Cable & Wirelessis
disappointed that its best efforts to resolve theissuesin St. Lucia through negotiation have proved
unsuccessful.”), available at <http://www.candw.ky/aboutus/pressrel eases/ PRpages/2001/feb9.html >.

See, e.g., IsC&W Stalling?, ST. LUCIA MIRROR (Sept. 20, 2002) (quoting ECTEL chairman Calixte George as
saying that “Cable & Wireless never givesfull information”), available at
<http://www.stluciamirroronline.com/2002/sep20/1ead.htn.
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Failed to provide any substantive details of the interconnection arrangements between
itself and its wireless operations, stating instead that it provides interconnection to its
wirdless affiliate without any agreement a al, thus precluding any examination of
whether the C&W Carrier Services Group grants any preferential and discriminatory
trestment to its own wirdess filiate;

Ingsted on inclusion in the interconnection agreement of an Access Deficit Contribution
(“ADC")—an as=ssment roughly andlogousto a universa service fund assessment—the
rate for which AWS believes must be determined by the St. Lucian regulator pursuant to
. Lucian law, rather than by a contract between the carriers; and

C&W failed to respond to AWS s substantive comments and proposed revisons to the
interconnection agreement, including a proposa for an interim interconnection agreement
to be gpplied until the conclusion of alonger-term agreement and arequest for early
ordering for interconnection equipment.

Asaresult of C& W’'s actions, AWS s St. Lucian affiliate missed its proposed service launch
date of December 2002. On December 20, 2002, AWS filed a complaint with . Lucia's
Nationa Telecommunications Regulatory Commission under its dispute resolution rules sating
that C&W hasfailed to negotiate in good faith to provide timely interconnection as required by
S. Lucian law. AWS remains hopeful that the S. Lucian regulator will enforce C&W'’s
interconnection obligations, and that complaintsin other Caribbean markets will not be
necessary. But AWS dso expects that C&W will fight vigoroudy to protect itsde jure and de
facto monopolies

These C&W actions, if left unchecked by ECTEL and nationd regulators, would violate national
treatment and MFN obligations under the WTO Agreement on Basic Telecommunications by
affording more favorable trestment to the local C&W carrier and its U K. parent than to AWS.
They would dso violate market access obligations under the WTO Agreement on Basic
Tdecommunications by precluding AWS from entering into locad mobile wirdess

telecommuni cations markets for which it holds, or seeksto obtain, alicense. Findly, these
actions would violate the interconnection provisons of the WTO Reference Paper by denying to
AWS timdy, nondiscriminatory, cost-oriented, unbundled, and transparent interconnection
between carriers with market power and other carriers.

14 AWSisnot the only C&W competitor to have complained about C& W’ srefusal to provide timely,

nondiscriminatory, cost-oriented, unbundled, and transparent interconnection. 1nNovember 2002, Digice—a
competitive wireless carrier based in Jamaica and backed by Irish investors—filed forma complaints with
regulatorsin St. Luciaand St. Vincent & the Grenadinesin an effort to obtain interconnection with C&W in
those markets.
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For the reasons described above, AWS urges the U.S. Government to work aggressively to
ensure Antigua & Barbuda' s compliance with its WTO commitments and to monitor the efforts
of Caribbean governments to curtail C&W’s market power and anticompetitive abuses and to
ensure timely, nondiscriminatory, cogt-oriented, unbundled, and transparent interconnection
pursuant to the WTO Agreement on Basic Telecommunications.

Respectfully submitted,

19

Scott Blake Harris
Kent D. Bresse

Counsel for AT& T Wireless Services, Inc.



