SUBSIDIES ENFORCEMENT
ANNUAL REPORT TO THE
CONGRESS

Joint Report of the
Office of the United States Trade Representative

and the U.S. Department of Commerce
February 2003







Table of Contents

Executive Summary i
Introduction 1

Multilateral Negotiations 1
WTO Negotiations
Steel: Addressing Market-Distorting Practices

Monitoring and Enforcement 10
WTO Subsidies Committee

China: Transitional Review Mechanism

WTO Accessions

WTO Trade Policy Reviews

Monitoring Subsidy Practices Worldwide

Counseling and Outreach 23
Enforcement Counseling

Integration of Government Resources

Other Technical Assistance

Advocacy and Enforcement 29
Addressing Foreign Subsidies

Defending U.S. Interests in WTO Disputes

Non-U.S. WTO Disputes With Systemic Importance

Conclusion 61




EXECUTIVE SUMMARY

As part of the U.S. government's commitment to the vigorous enforcement of trade
agreements and to ensuring our trading partners' adherence to the terms of those
agreements, the Office of the U.S. Trade Representative (USTR) and the Department of
Commerce (Commerce) have continued their close collaboration to monitor and strictly
enforce the obligations of the Agreement on Subsidies and Countervailing Measures
(Subsidies Agreement, or Agreement). The Subsidies Agreement, which establishes
multilateral disciplines on subsidies, is the primary instrument for reining in the use of
distortive subsidy practices worldwide. The United States pursues enforcement of its rights
under the Subsidies Agreement through its participation in the World Trade Organization’s
(WTO) Subsidies Committee, bilateral contacts, multilateral pressure and, where justified,
WTO dispute settlement proceedings. The basic goal of these activities is to deter distortive
subsidization and prevent or remedy harm caused to U.S. producers and workers as a result
of such subsidies by foreign governments. By working actively to address some of the most
important causes of unfair trade distortions, the subsidies enforcement program is helping to
strengthen the open, competitive trading environment that is of enormous benefit to
American producers and consumers alike.

Doha Development Agenda

In the coming year, the Administration will continue to take strong, proactive steps to
address the impact of distortive subsidies on American firms and their workers in both the
United States and foreign markets. To accomplish this, the Administration will continue
pushing its affirmative agenda in the WTO rules negotiations and will pursue the negotiating
objectives set forth in the Trade Act of 2002 to strengthen the international subsidy discipline
regime. The existing WTO disciplines on subsidies, while substantial, prohibit only a narrow
range of subsidy practices. Permitted subsidies can also distort markets, and therefore,
need to be addressed. In this regard, the negotiating mandate agreed to at the Fourth
Ministerial Conference — which launched a new round of global trade negotiations, known as
the Doha Development Agenda (DDA) — is critically important because it provides an
avenue to deal with these other practices and to inform the discussions of subsidy and
antidumping measures in a constructive manner. Equally important, the negotiating
mandate permits the United States to include in its affirmative agenda proposals that will
defend the legitimate interests of U.S. exporters, who are increasingly subject to unfair trade
cases abroad.

The Ministerial negotiating mandate also included the initiation of negotiations aimed
at eliminating harmful fish subsidies. The United States has believed for some time that the
depleted state of the world’s fisheries is a major economic and environmental concern, and
that subsidies contribute to overcapacity and have substantial trade-distorting effects.
Negotiations in this area provide an important opportunity to advance simultaneously trade
liberalization, environmental protection, and development goals. It is for these reasons that
the United States has played a very active role in these negotiations and will continue to do
so throughout the coming year.



Steel

The Administration has also continued to aggressively pursue its agenda, as framed
by the President’s 2001 Initiative on Steel, to address the structural problems of the global
steel industry that have contributed to a decades-long, cyclical proliferation of unfair trade
competition and trade remedy responses. An unprecedented series of discussions at the
Organization for Economic Cooperation and Development (OECD) among the world's major
steel-producing countries led this past year to a consensus that government subsidization
has been one of the most significant factors contributing to the historical excess of inefficient
steelmaking capacity worldwide.” In December, the OECD process culminated in a
landmark decision by the participating countries to begin work on the elements of an
agreement for reducing or eliminating trade-distorting subsidies in steel, with a view towards
incorporating the results of this work into the WTO. The United States actively contributed
to the analysis and led the deliberations which produced this outcome, and will approach the
follow-on work with similar commitment and determination. Moreover, the negotiating
mandate to clarify and improve existing subsidy disciplines, agreed upon at the WTQO's
Fourth Ministerial Conference, affords the United States the opportunity to eventually
integrate this part of the Administration's initiative into the WTO. This will allow us to
effectively address the long term market-distorting practices that have historically and
intractably plagued the global steel industry and international steel trade.

WTO Subsidies Committee

This past year also marks an important step in addressing some of the practical
concerns expressed by many developing countries regarding the implementation of their
commitments under the WTO Subsidies Agreement. Specifically, all developing countries,
with the exception of lesser developed countries listed in Annex VII of the Agreement, were
to eliminate their industrial export subsidy programs by the end of 2002. However, the
Subsidies Agreement allows for extensions of this obligation to be given to developing
countries under certain circumstances. In addition, special procedures for extensions were
agreed to during the Fourth Ministerial Conference for small exporter developing countries.
Throughout the process of reviewing the extension requests made in 2002, the United
States took a leadership role in the WTO Subsidies Committee to define as narrowly as
possible the scope of the extensions — being mindful of concerns U.S. industries may have
with these extensions — while also seeking to address legitimate developing country
concerns. This exercise exemplifies the broader U.S. approach of pragmatically addressing
developing country implementation issues.

' The countries participating included: Argentina, Australia, Austria, Belgium, Brazil, Bulgaria,
Canada, China, Czech Republic, Denmark, Egypt, European Commission, Finland, France, Germany,
Greece, Hungary, India, Italy, Japan, Korea, Mexico, Netherlands, New Zealand, Norway, Poland,
Portugal, Romania, Russian Federation, Slovak Republic, Spain, Sweden, Switzerland, Chinese Taipei,
Turkey, Ukraine, the United Kingdom and the United States.
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China

Another significant development, and one with important implications for subsidies
and trade remedy-related monitoring and enforcement, was that 2002 marked China’s first
full year of membership in the WTO as well as the inaugural year of the Transitional Review
Mechanism (TRM) instituted in connection with China’s accession. In accordance with the
terms of China’s protocol of accession, the TRM is a special multilateral procedure used to
assess the extent and quality of China’s compliance with its WTO obligations on an annual
basis for the first eight years of China’s membership, culminating in a final review by the
tenth year. Reviews are to take place before a number of councils and committees,
including the Subsidies Committee. The first review in the Subsidies Committee took place
this past November, and the United States was an active participant in seeking clarification
from China regarding its efforts to comply with WTO subsidy-related rules and disciplines.
In this first critical year of China’s accession to the WTO, we have also been closely
monitoring and analyzing its subsidy programs and economic policies, and have extended
or offered various types of technical training opportunities in order to assist the Chinese in
meeting their WTO commitments. This is an area where considerable time and resources
will continue to be devoted throughout the coming year. Overall, while China still needs to
provide further information about its subsidy programs and pricing policies, China's first
review under the TRM in the subsidies area did generate needed clarifications and a
constructive review of China's new countervailing duty regulations.

Conclusion

As we move forward with a strong affirmative agenda in the WTO, we will continue
our monitoring, counseling and advocacy activities designed to serve the interests of those
U.S. parties facing particular problems from subsidized competition. The fundamental aim
of these activities is not to generate trade disputes or to punish or retaliate against
subsidization, per se. While the United States will not shrink from exercising its
internationally recognized rights to offset the effects of injurious, subsidized imports into the
U.S. market, our underlying objective is to seek ways of addressing such problems without
imposing yet more costs and obstacles to international commerce and investment. Thus,
the objective of the subsidies enforcement program is to provide a proactive tool to identify
and root out subsidization that is demonstrably distortive of competition and the efficient
allocation of economic resources. By addressing the problem of unfair subsidies at their
source, whether through advocacy, negotiation or legal action, the Administration seeks to
free efficient U.S. firms and workers from the burden of having to compete with foreign
treasuries, to free U.S. taxpayers from the consequences of political pressure to compete
with such subsidization, and to offer U.S. consumers and citizens the full range of choice,
quality and affordable prices that can only be obtained through engagement in a dynamic

and competitive global economy.
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INTRODUCTION

U.S. trade policy responses to the problems associated with foreign subsidized
competition provide USTR and Commerce with both unique and complementary roles. In
general, it is USTR’s role to coordinate the development and implementation of overall U.S.
trade policy with respect to subsidy matters, represent the United States in the World Trade
Organization (WTO), including its Subsidies Committee, and chair the interagency process
on matters of policy. The role of Commerce, through Import Administration (IA), is to
enforce the countervailing duty (CVD) law and to provide the technical expertise needed to
analyze and understand the impact of foreign subsidies on U.S. commerce. USTR and
Commerce also work closely with, and receive valuable input and advice from, other federal
agencies represented in the Trade Policy Staff Committee — such as the Departments of
State, Treasury and Agriculture, and Council of Economic Advisors — concerning the full
range of issues pertaining to the obligations of our trading partners under the Subsidies
Agreement.

With the enactment of the Uruguay Round Agreements Act (URAA) in 1994, the two
agencies’ roles were further articulated and mutually reinforced in order to facilitate the
exercise of U.S. multilateral rights with respect to subsidies that harm the interests of U.S.
firms and workers. Among the joint responsibilities assigned to USTR and Commerce, as
set forth in section 281(f)(4) of the URAA, is the submission of an annual report to the
Congress describing the Administration’s monitoring and enforcement activities throughout
the previous year. This report constitutes the eighth annual report to be transmitted to the
Congress pursuant to this provision.

MULTILATERAL NEGOTIATIONS

A. WTO NEGOTIATIONS

1. Ministerial Declaration

In November 2001, a new round of global trade negotiations — known as the Doha
Development Agenda (DDA) — was launched at the Fourth Ministerial Conference. In the
Ministerial declaration, the United States secured a two-stage mandate to improve the
disciplines under the Subsidies and Antidumping (AD) Agreements and address the trade-
distorting practices that give rise to CVD and AD duties. The initial issue identification
phase is expected to continue at least up until the Cancun Ministerial Conference in
September 2003. Critically, the mandate recognizes that the negotiations must preserve the
basic concepts, principles and effectiveness of the two Agreements and that unfair trade
laws are legitimate tools for addressing unfair trade practices that cause injury. Under this
mandate, the United States has pursued an aggressive, affirmative agenda, aimed at
strengthening the rules and addressing the underlying causes of unfair trade practices.

The existing WTO disciplines on subsidies prohibit only two types of subsidies:
subsidies contingent on export performance (“export subsidies”) and subsidies based on the



use of domestic over imported goods (“import substitution subsidies”). Other permitted
subsidies, however, also distort markets and international trade patterns. The specific
language of the mandate agreed to at the Fourth Ministerial Conference is particularly
important because it provides an avenue to address these other practices and to inform the
discussions of subsidy and AD measures in a constructive manner. Moreover, it provides
an avenue to address the Trade Promotion Authority (TPA) negotiating objectives and other
subsidy concerns in key sectors of the U.S. economy.

The negotiating mandate has also permitted the United States to include in its
affirmative agenda proposals that will defend the legitimate interests of U.S. exporters, who
are increasingly becoming subject to unfair trade cases abroad. As discussed below, in
2002, the United States submitted a paper to the Rules Negotiating Group identifying issues
in this area and laying the groundwork for clarifying and strengthening the rules on trade
remedy procedures to ensure that the practices of other countries are as transparent and
fair as those in the United States. This will enable U.S. exporters to compete abroad with
the assurance that they will not be denied fundamental procedural due process protections.

An important accomplishment of the United States at the Fourth Ministerial
Conference was the inclusion of fish subsidies as part of the rules negotiations. The United
States has believed for some time that the depleted state of the world’s fisheries is a major
economic and environmental concern, and that subsidies that contribute to overcapacity and
overfishing, or have other trade-distorting effects, are a significant part of the problem. The
inclusion of fishery subsidies in the rules negotiations represents a significant opportunity for
all countries to advance simultaneously the goals of trade liberalization, environmental
protection, and economic development.

2, Progress to Date
a. General

The Rules Negotiating Group held five formal meetings in 2002, under the
Chairmanship of Ambassador Tim Groser from New Zealand. Discussions in the Group to
date have been based on submitted proposals in the following three areas: (1) AD; (2)
subsidies, including fisheries subsidies; and (3) regional trade agreements. Because the
Group has been in the initial issue identification phase of the discussions, most of the
papers formally submitted by Members have raised issues for discussion rather than
specific proposals to change the agreements, with some of the papers presenting questions
or comments on prior submissions.

Given the Doha mandate that the basic concepts and principles underlying the AD
and Subsidies Agreements must be preserved, the United States presented a paper at the
October 2002 meeting outlining the basic concepts and principles of the trade remedy rules.
The U.S. paper identified four core principles which will guide U.S. proposals for the Rules
Negotiating Group:



. First, it is essential that the negotiations be designed to maintain the strength and
effectiveness of the trade remedy laws, and complement a fully effective dispute
settlement system which enjoys the confidence of all Members.

. Second, trade remedy laws must operate in an open and transparent manner — thus,
the existing transparency and due process obligations need to be refined.

. Third, disciplines must be enhanced to address more effectively underlying trade-
distorting practices. Work has already begun along these lines with respect to the
steel sector in discussions at the OECD — the United States intends to build on those
efforts in the context of the rules negotiations.

. Fourth, it is essential that dispute settlement panels and the Appellate Body, in
interpreting obligations related to trade remedy laws, follow the appropriate standard
of review and do not impose on national authorities obligations that are not contained
in the Agreements.

In furtherance of these principles, the United States presented two papers. The first
paper was a submission made by the United States in the context of the OECD High Level
Process on Steel. It was submitted to the Rules Negotiating Group for informational
purposes, as a concrete illustration of how market-distorting practices could be addressed in
a variety of sectors. In order to correct or guard against the full gamut of the distortions in
the steel sector, the paper emphasizes the need to reach beyond “classical” subsidies. In
broad terms, the paper highlights the goal of the elimination or restriction of as many
distortive practices as possible so that market forces — not government intervention —
become the main determinants of economic activity in the steel industry. In presenting the
paper to the Rules Negotiating Group, it was emphasized that the far-reaching approach
advocated for the steel sector was an important and useful guide for the work in the Rules
Negotiating Group.

The second paper focused on improving the investigatory procedures in AD and CVD
investigations, highlighting a number of areas in which interested parties and the public
could benefit from greater openness and transparency by investigating authorities, as well
as some areas where improved procedures could reduce costs. As noted above, because
U.S. exporters have been a major target of foreign AD and CVD proceedings, it is essential
to improve transparency and due process to ensure the fair treatment of U.S. export
interests.

b. Subsidies

In the subsidies area specifically, the United States submitted a paper on special and
differential treatment at the November 2002 meeting. The purpose of the paper was to: (1)
review the generally accepted view on the trade-distorting nature of subsidies; (2) outline the
perspective of the United States generally on the issue of special and differential treatment;
and (3) highlight the substantial and existing special and differential provisions of the
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Subsidies Agreement, as well as the significant practical implementation problems
addressed in the lead-up to and at the Fourth Ministerial Conference at Doha.

As to the trade-distorting nature of subsidies, the U.S. paper discussed the
longstanding and widespread agreement that subsidies distort market signals which, in turn,
undermine the efficient allocation and utilization of resources. This results in oversupply by
inefficient producers on the one hand and the closure of otherwise efficient and competitive
facilities on the other, resulting in costly budgetary outlays, inefficient use of resources and
distortions in international trade flows.

While recognizing the integral role that special and differential treatment plays in the
WTO system, the U.S. submission notes that the Subsidies Agreement envisions that, over
time, all countries will be subject to a single set of disciplines and that the special and
differential treatment provisions were not intended to be in effect in perpetuity. The
submission makes clear the U.S. view that the Subsidies Agreement does not endorse
indiscriminate subsidization policies as an effective, permanent economic development tool
or that it is necessary to expand the special and differential treatment provisions of the
Subsidies Agreement to allow greater undisciplined subsidization on the part of developing
and lesser-developed countries. Rather, the special and differential provisions of the
Subsidies Agreement should be seen as temporary deviations from the normal disciplines
necessary to promote trade liberalization and growth, which should only be invoked to the
extent necessary and consistent with an individual country’s particular economic, financial
and development needs.

Lastly, the U.S. submission makes the point that the existing, substantial special and
differential treatment provisions of the Subsidies Agreement — found in Article 27 — have
been commended as a rational approach to the issue of special and differential treatment for
developing and lesser-developed countries in the rules-based trading system of the WTO.

In particular, the use of the per capita income threshold in Annex VII of the Subsidies
Agreement, has been referred to as a sensible and objective basis for identification of those
poorer developing countries in need of particular assistance and an appropriate mechanism
to provide a temporary respite from fulfilling the normal rules.? Further, the Subsidies
Agreement recognizes that once a developing or lesser-developed country becomes export
competitive in a product area, it is no longer in need of special and differential treatment.

In conclusion, the U.S. submission — noting the importance of the special and
differential treatment issue — proposed that: (1) the WTO Secretariat survey the literature on
the topic of subsidies and special and differential treatment and make available to all
Members the important academic work that has been done in this area; and, (2) a
substantial portion of the agenda for at least one meeting of the Rules Negotiating Group
early next year be devoted to a discussion of the special and differential provisions in the
Subsidies Agreement.

% Trade, Development and the WTO: A Handbook, World Bank, 2002, pg. 507.
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Other submissions on subsidy issues have been made by Brazil, Canada, the
European Union (EU), India and Venezuela. Among the issues raised in these papers are:
proposals for additional special and differential treatment provisions; the OECD
Arrangement on export credits; numerous subsidy calculation methodology issues; the need
to re-examine the original framework of the Subsidies Agreement (i.e., the traffic light
approach to the categorization of subsidies), including a possible greenlight category for
certain types of subsidies provided by developing countries; “disguised subsidies” (i.e.,
subsidies ostensibly of a general nature but intended to benefit a specific company or
industry); import substitution subsidies; and subsidies provided through state-owned or -
controlled entities. It should also be noted that many of the issues raised in the AD context,
especially in regard to procedural and injury issues, are equally applicable in the CVD area.

In 2003, the United States will make additional submissions on subsidy issues to the
Rules Negotiating Group. These contributions will be aimed at ensuring that the work
mandated by Ministers remains focused on strengthening the existing disciplines set forth in
the Agreement.

C. Fisheries Subsidies

At Doha, the Ministers committed to negotiations that “aim to clarify and improve
WTO disciplines on fisheries subsidies, taking into account the importance of this sector to
developing countries.” The decision to take up fisheries subsidies represented an important
milestone for the WTO: for the first time, concerns for environmental conservation and
sustainable development — not only traditional trade concerns — were an important issue in
the launch of a trade negotiation. This is in large part due to broad support these
negotiations enjoy, not only from the United States and other developed countries such as
New Zealand and Iceland, but also from a large number of developing countries (a reflection
of the critical role the fisheries sector plays in supplying food and a source of livelihood for
their people). However, a limited number of other key WTO members, notably Japan and
Korea, have opposed the negotiations moving forward by questioning the link between
subsidies and overfishing.

The Subsidies Agreement already prohibits certain subsidies (particularly those
directly designed to promote exports) and establishes some controls over most others.
However, the existing rules are designed primarily to address traditional types of market
distortions, such as price depression and loss of market share. The current rules were not
designed to address directly the impact of subsidies that contribute to the actual depletion of
the resource and consequent denial of access to producers from other countries.

The discussion during the initial phase of the negotiations to date has focused on the
question of whether fisheries subsidies have, in fact, led to environmentally harmful
overfishing, and whether fisheries subsidies pose particularly unique problems which justify
a stronger and/or separate set of rules. In two papers submitted thus far, the United States,
joined by a number of developed and developing countries (including Australia, Chile,
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Ecuador, Iceland, New Zealand, Peru, and the Philippines), has argued forcefully in favor of
the important benefits that stronger disciplines on fisheries subsidies would have for trade,
development and the environment. On the opposite side, Japan and Korea, in particular,
have made submissions arguing that inadequate fishery management, rather than fisheries
subsidies, are the cause of the present poor state of the world’s fisheries. Mindful of U.S.
industry and environmental issues, the United States intends to continue playing a leading
role as these negotiations progress into the next phase of identifying the possible structure
and content of new fisheries subsidy disciplines.

d. Agreement on Agriculture

At the Fourth WTO Ministerial, WTO Members agreed to an ambitious mandate for
agriculture, including "substantial improvements in market access; reductions of, with a view
to phasing out, all forms of export subsidies; and substantial reductions in trade-distorting
domestic support." The United States has taken the lead in calling for substantial reform of
agricultural trade policies, across all countries and all products. The United States has
proposed comprehensive reform by reducing high levels of allowed protection and trade-
distorting support through formulas that reduce tariff and subsidy disparities across
countries, as well as strengthening WTO rules on a range of trade-related measures.

The current WTO Agreement on Agriculture places limits on the use of export
subsidies. The United States has proposed phasing out the allowed use of export subsidies
over a five year period. The goal of eliminating export subsidies in these negotiations is
supported by many WTO Members, in particular developing countries. Specific proposals
have also been submitted for reforming other export-related government programs,
including export credits, food aid, and privileges enjoyed by state trading enterprises.
Several Members have also proposed stronger rules to discipline the use of export
restrictions.

While governments may provide domestic support to farmers, the Agreement on
Agriculture encourages that such support be given in a manner that causes no or minimal
distortions to production and trade. Moreover, the Agreement on Agriculture caps trade-
distorting domestic support that a Member can provide to its farmers, but preserves the
criteria-based “green box” policies that can provide support to agriculture in a manner that
minimizes distortions to trade.

The United States has proposed a reduction in the level of trade-distorting support
and the establishment of a ceiling on all trade-distorting support that applies equally to all
countries. Under the U.S. proposal, the ceiling would be set at five percent of the value of
total agricultural production. This proposal, when phased in over five years, would cut the
amount of global allowed trade-distorting support by over $100 billion a year, reducing unfair
competition in world markets and eliminating disparities resulting from unequal levels of
support provided in the base period. Some WTO Members have called for the elimination of
all trade-distorting support, and while others have called for strengthening disciplines, or
imposing a cap on the green box of non-trade-distorting support.
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With respect to market access, the WTO Agreement on Agriculture required the
conversion of non-tariff barriers, such as quotas and import bans, into simple tariffs. The
United States has proposed substantial reductions of all tariffs through the use of a tariff
reduction formula that would bring all tariffs down in a manner that results in all countries
having similar tariff levels.

For 2003, the Doha mandate identifies two key deadlines for the agriculture
negotiations. First, “modalities”, such as tariff and subsidy reduction formulas, are to be
established by March 31, 2003. Second, based on these modalities, WTO Members are to
submit initial draft schedules of specific commitments, such as reduction schedules for
individual tariff lines and subsidy allowances, by the Fifth Ministerial Conference in Cancun.

e. Dispute Settlement Understanding

The current system of dispute settlement at the WTO is an outgrowth of Members’
experiences with the weak dispute settlement mechanism that existed under the General
Agreement on Tariffs and Trade (GATT), where parties could delay the dispute settlement
process and easily block the adoption of GATT panel reports. Because of U.S. frustration
with the GATT dispute settlement system, Congress identified as a principal negotiating
objective during the Uruguay Round the creation of a dispute settlement system that
provided for more effective and expeditious dispute resolution. Such a system was
achieved during the Uruguay Round and the resulting Dispute Settlement Understanding
(DSU) that was adopted by the WTO Members now governs the conduct of disputes in the
WTO.

During the Uruguay Round, Members mandated that there be a review of the DSU
within five years to consider Members’ experiences under the new dispute settlement
system and whether there was a need for further refinements and improvements to the
agreement. Although such a review began within the five years mandated by the Members,
the work was not completed at the time of the Fourth Ministerial Conference. Consequently,
the Ministers at Doha mandated negotiations on improvements and clarifications of the
DSU, based on the work that had been done thus far, as well as any additional proposals by
Members, with the aim of completing the negotiations by May 2003.

These negotiations are currently underway, and the United States is taking an active
role in them, guided by its experiences as both a complainant and a respondent in WTO
disputes. Overall, the United States has generally fared well in WTO dispute settlement,
particularly as a complainant. The United States has used WTO dispute settlement to open
markets for U.S. business; to ensure that U.S. workers can compete fairly; to eliminate
trade-distorting practices from the global marketplace; and to defend U.S. laws and policies.

Nevertheless, the United States is concerned with the approach that dispute
settlement panels and the WTO Appellate Body have taken in certain disputes and the
potential systemic implications it may have. In particular, the Administration believes that, at
times, panels and the Appellate Body have improperly applied the applicable standard of
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review, particularly in disputes involving U.S. trade remedies, including CVD measures, and
have imposed obligations and restrictions on the United States and other Members that are
not supported by the text of the WTO agreements.

Congress, sharing such concerns, provided in section 2105 of the Trade Act of 2002
that the Secretary of Commerce transmit to Congress a report setting forth the executive
branch’s negotiating strategy for addressing these concerns. On December 30, 2002, the
Secretary of Commerce transmitted this report to Congress, outlining the executive branch’s
strategy and the proposals the United States has tabled thus far to achieve its negotiating
goals. These proposals would provide greater flexibility and Member control in the dispute
settlement process, including the ability to more effectively address errant panel reasoning,
that should help avoid erroneous and unnecessary findings in future dispute settlement
procedures. They would also increase the transparency of the dispute settlement process,
based on the belief that a dispute settlement system that is more open to, and better
understood by, the public will have greater public support. The report also notes that in the
context of the Rules negotiations, the United States will promote the proper application of
the standard of review and the recognition that dispute settlement panels and the Appellate
Body are not to impose obligations or restrictions on Members that are not in the text of the
Rules agreements. Through this strategy, the United States seeks to improve several
aspects of the DSU while maintaining the strength and effectiveness of trade remedies.

f. Going Forward

The work of the Rules Negotiating Group in 2003 will continue to focus on identifying
issues at least up through the Fifth Ministerial Conference in Cancun this September. The
United States will continue to pursue an aggressive affirmative agenda, based on the TPA
negotiating objectives and the four core principles identified in the first U.S. submission
discussed above. The United States expects to make a number of written submissions
raising numerous other issues to be addressed by the Rules Group, as well as posing
additional questions with respect to the submissions made by other Members.

B. STEEL: MULTILATERAL EFFORTS TO ADDRESS MARKET-DISTORTING
PRACTICES

Pursuant to the President’s Initiative on Steel, announced on June 5, 2001, the
United States has been engaged in ongoing efforts over the past year within the framework
of the OECD High Level Process on Steel to address overcapacity and market-distorting
practices in the global steel sector. High Level delegates have met a total of five times since
the process got under way in September 2001, and two subsidiary committees were created
in 2002 and tasked with assessing on a more probing basis the respective issues of
overcapacity and market-distorting practices. These bodies, known as the Disciplines Study
Group and the Capacity Working Group, held two meetings each in 2002.



At the most recent High Level meeting, in December 2002, participating delegations
took stock of the work completed by the subsidiary bodies and agreed on a package of
follow-on steps. With respect to disciplining market-distorting practices, participants decided
to begin work immediately to develop the elements of an agreement for reducing or
eliminating trade-distorting subsidies in steel. In addition, they agreed to explore
undertaking a voluntary commitment to refrain from introducing new subsidy programs that
may maintain or enhance steel capacity. Moreover, where practicable and without
compromising the priority work on subsidies, they indicated that they might pursue efforts at
a later stage to address other distortions in the global steel market. It was determined that
the work on subsidies should proceed on an expedited basis in the Disciplines Study Group,
and be concluded in 2003, with consideration to be given to how the results of this work
should be integrated into the WTO framework. The Administration looks forward to
contributing actively to this work, as we view it as a landmark opportunity to deal seriously
and comprehensively with one of the principal causes of the structural capacity imbalances
and recurring trade frictions that have afflicted the global steel industry over the past 40
years.

Regarding efforts to evaluate progress in reducing excess capacity, the High Level
Process initiated in 2002 a rigorous semi-annual peer review system in which participants
submit and review data on the current status of their respective steel industries, including
information on the closure of steel capacity. At its December 2002 meeting, the High Level
Group identified 140 million tons of capacity that could be closed during the period 1998
through 2005, based on present market conditions. In addition to adopting improvements in
reporting and review procedures that should enable participants to obtain a better
understanding of current conditions in the global steel market, the Capacity Working Group
will also evaluate the feasibility of options for assisting steel plant closures. While the
feasibility study of options to facilitate plant closure is intended to be completed this year,
the peer review process for tracking industry restructuring will continue beyond 2003 so long
as participants consider it useful.

Throughout 2002, the United States actively participated in the OECD exercise and
engaged its trading partners with the express objective of ensuring that these multilateral
efforts contribute meaningfully to the President’s plan to seek reductions in inefficient,
excess steelmaking capacity worldwide and to eliminate market-distorting practices which
help to sustain such capacity. In September, we were the only participant to table a paper
outlining a series of bold proposals aimed at tackling a broad range of distortive practices in
the steel sector. Our recommendations to substantially prohibit all distortive steel subsidies
were endorsed by a broad range of international steel industry associations. We worked
closely with our North American Free Trade Agreement (NAFTA) partners to strive for and
signal publicly the kind of market-opening results we expected from the OECD process, and
to announce a plan to pursue such goals immediately within the North American market.
We coordinated with the EU to promote a broad, common vision for moving forward with an
aggressive subsidies reform agenda for steel and to cooperate on ways to encourage
continued restructuring and adjustment internationally. We also reached out to China and
other critical participants to urge their continued participation in and commitment to this
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important work. The United States will continue in 2003 to press ahead with these efforts as
we seek to eradicate inappropriate government intervention and other distortions from the
international steel market.

MONITORING AND ENFORCEMENT

The Subsidies Agreement establishes multilateral disciplines on subsidies and
provides mechanisms for challenging government programs that violate these disciplines.
In addition to setting forth rules and procedures to govern the application of CVD measures
by WTO Members with respect to injurious, subsidized imports, the Subsidies Agreement
also contains disciplines to address the impact of subsidies on trade in foreign markets.
These disciplines are enforceable through binding dispute settlement, which specifies strict
time lines for bringing an offending practice into conformity with the pertinent obligation. The
remedies in such circumstances can include the withdrawal or modification of a subsidy
program, or the elimination of the subsidy’s adverse effects.

The Agreement nominally divides subsidy practices among three classes: prohibited
(red light) subsidies; permitted yet actionable (yellow light) subsidies; and permitted,
non-actionable (green light) subsidies. Export subsidies and import substitution subsidies
are prohibited. All other subsidies are permitted, yet are also actionable (through CVD or
dispute settlement action) if they are (l) “specific”, i.e., limited to a firm, industry or group
thereof within the territory of a WTO Member and (ii) found to cause adverse trade effects,
such as material injury to a domestic industry or serious prejudice to the trade interests of
another WTO Member. Although originally three kinds of government assistance qualified
as non-actionable, at present the only non-actionable subsidies are those which are not
specific, as defined above.®

On the basis of these categories of discipline, the Subsidies Agreement provides
remedies for subsidies affecting competition in one’s domestic market, in the market of the

* Prior to 2000, Article 8 of the Agreement provided that certain limited kinds of government
assistance granted for industrial research and development (R&D), regional development, or
environmental compliance purposes would also be treated as a non-actionable subsidy so long as such
assistance conformed to the applicable terms and conditions for green light subsidies set forth in Article 8.
In addition, Article 6.1 of the Agreement provided that certain other subsidies, referred to as dark amber
subsidies, could be presumed to cause serious prejudice. These were: (i) subsidies to cover an industry’s
operating losses; (ii) repeated subsidies to cover a firm’s operating losses; (iii) the direct forgiveness of
debt (including grants for debt repayment); and (iv) when the ad valorem subsidization of a product
exceeds five percent. If such subsidies were challenged on the basis of these dark amber provisions in a
WTO dispute settlement proceeding, the subsidizing government would have the burden of showing that
serious prejudice had not resulted from the subsidy. However, as explained in our 2000 report, a
mandatory review was conducted in 1999 under Article 31 of the Agreement to determine whether to
extend the application of the green light and dark amber provisions beyond December 31 of that year.
Because a consensus could not be reached among WTO Members on whether, or the terms by which,
these provisions might be extended beyond their five-year period of provisional application, they expired
on January 1, 2000.
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subsidizing government and in third country markets. These disciplines serve as an
important complement to the U.S. CVD law which is limited to addressing the effects of
foreign subsidized competition in the United States. Although the procedures and remedies
are different, the Subsidies Agreement provides an alternative tool to address distortive
foreign subsidies that affect U.S. businesses and workers in an increasingly global
marketplace. Within Commerce, these activities are carried out by IA through the Subsidies
Enforcement Office (SEQO).

In 2002, the monitoring and enforcement activities of USTR and Commerce fell into
the following categories: (1) pursuing and defending U.S. interests in the ongoing work of
the Subsidies Committee and the consideration of subsidy-related implementation issues;
(2) actively participating in China’s Transitional Review Mechanism; (3) examining subsidy-
related issues in the WTO accession process and Trade Policy Review of several countries;
(4) counseling the U.S. private sector and relevant government agencies about WTO
subsidy disciplines; (5) stationing and interacting with overseas Trade Remedy Compliance
Staff (TRCS); (6) monitoring foreign subsidy practices and activities; and, (7) taking action to
enforce U.S. rights and protect U.S. interests, ranging from WTO dispute settlement to
formal and informal advocacy to assist U.S. firms, farmers and workers.

A. WTO SUBSIDIES COMMITTEE

The Subsidies Committee’s active agenda in 2002 included ongoing notification and
review activities along with extensive discussions throughout the year regarding the export
subsidy extension requests made by numerous Members, as well as other residual
implementation issues referred to it by the Fourth Ministerial Conference. As in previous
years, the United States sought to work pragmatically to address legitimate, practical
implementation problems consistent with the policy, practice or legal framework of the
United States’ subsidy enforcement regime. Beyond participating in the ongoing work of the
Committee, the United States: (1) expressed serious concerns regarding government
financial assistance provided to the Korean specialty paper industry; (2) actively participated
in China’s Transitional Review Mechanism; and, (3) joined the consensus in selecting a new
Member for the Permanent Group of Experts.*

4 Article 24 of the Agreement directs the Committee to establish a Permanent Group of Experts
(PGE), “composed of five independent persons, highly qualified in the fields of subsidies and trade
relations.” The Agreement articulates three possible roles for the PGE: (i) to provide, at the request of a
dispute settlement panel, a binding ruling on whether a particular practice brought before that panel
constitutes a prohibited subsidy, within the meaning of Article 3 of the Agreement; (ii) to provide, at the
request of the Committee, an advisory opinion on the existence and nature of any subsidy; and (iii) to
provide, at the request of a WTO Member, a “confidential” advisory opinion on the nature of any subsidy
proposed to be introduced or currently maintained by that Member. (To date, the PGE has not yet been
called upon to perform any of the aforementioned duties.) Article 24 further provides for the Committee to
elect the experts to the PGE, with one of the five experts being replaced every year. At the beginning of
2002, the members of the Permanent Group of Experts were: Prof. Okan Aktan (Turkey); Mr. Jorge Castro
Bernieri (Venezuela); Dr. Marco Bronckers (Netherlands); Professor R.G. Flores Junior (Brazil); and
Mr. Hyung-Jin Kim (Korea). At its spring 2002 regular meeting, the Committee re-elected Professor Aktan
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1. Subsidy Notifications

Subsidy notification and surveillance is one means by which the Subsidies
Committee and its Members seek to ensure adherence to the disciplines of the Agreem