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INTRODUCTION

1. Immediately after the United States filed its request for consultations challenging the
European Communities’ (“EC”) massive subsidies to Airbus, indeed later in the exact same day,
the EC filed its consultation request in this dispute. The EC made no secret' of the fact that it
was only filing its request in order to respond to the U.S. challenge.> The EC has also been clear
that it expects the WTO examination of its programs to lead to “assured embarrassment.”” In
this light, the purpose of this dispute seems plain — to divert attention from the EC’s
“embarrassment” by creating the appearance that the United States subsidizes large civil aircraft
even more than do the EC and its Member States. By systematically exaggerating and misstating
the amounts involved in this companion dispute and inaccurately characterizing the nature of the
programs at issue, the EC has sought to amass a subsidy allegation that would appear quite large.

2. The greater part of the EC’s allegations, representing nearly three-quarters of the value it
attributes to the challenged U.S. programs, consists of research that Boeing conducted for the
U.S. government, or that the United States conducted for the benefit of the broader public. The
EC argues that research programs run by the Department of Defense (“DoD”), the National
Aeronautics and Space Administration (“NASA”), and the Department of Commerce (“DOC”)
conveyed a specific subsidy with regard to the production of large civil aircraft (often
abbreviated as “LCA”) by The Boeing Company (“Boeing”). However, in mounting its attacks
on these programs, the EC neglects a number of documented truths that disprove its claims:

. Both DoD and NASA pay Boeing under contracts to conduct research services on
behalf of the government. That makes these transactions purchases of services,
which are not a financial contribution for purposes of the SCM Agreement and,
therefore, not a subsidy. To avoid this conclusion and to shoehorn its claims into
the SCM Agreement, the EC simply asserts that the contracts are actually
“grants,” a statement thoroughly at odds with the evidence.

. Through these contracts, DoD and NASA obtain valuable research and
development services to further legitimate governmental missions — in the case of
DoD, to support U.S. national defense objectives, and in the case of NASA, to
improve the safety and efficiency of flight and to promote general knowledge of
aeronautics.

. U.S. export control regulations make it impossible as a practical matter to use
technology developed for military purposes on large civil aircraft. NASA

! See for example the October 1, 2004 report in AFX “EU, US fail to reach agreement on Airbus subsidies;

US says may lodge WTO case” in which European Commission spokesman in Washington, Anthony Gooch, is
quoted: “The EU spokesman said Europe would make an "immediate and prompt" response to a US complaint to the
WTO.”

% It is difficult to understand how the EC considered that its actions were consistent with the requirement in
Article 3.10 of the DSU that complaints and counter-complaints in regard to distinct matters are not to be linked.

3 See October 4, 2004 report in Bloomberg “Boeing, Airbus Aid May Violate Trade Rules, EU Says”
quoting from an EC memo.
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research is generally too early stage and too widely disseminated to create a
competitive advantage.

. Composites technology (which the EC asserts was bestowed on Boeing by NASA
and DoD) was widely available before the launch of Boeing’s 787, and Airbus
frequently boasted of its leadership in the field, suggesting that early NASA
research on composites bestowed no special technological advantage that enabled
Boeing to launch the 787 when it did.

. As Airbus itself admits, its current problems are entirely the consequence of its
own product development choices (to pursue a very large, hub-to-hub aircraft,
rather than a mid-sized point-to-point aircraft); its own production difficulties
with the A380, the largest and most costly aircraft ever developed; its decision to
try to market an incomplete revision of an old aircraft as a new product (the
“A350 Original); and currency movements.

These facts lead to one conclusion — that in the absence of the government programs, Boeing
would have made the same product development choices and pricing decisions. In any event, the
EC shows nothing about the nature of the government programs, or the state of Boeing’s
finances or market behavior, to suggest that the alleged subsidies altered Boeing's behavior in
any way.

3. These facts, and this conclusion, are fatal to the EC’s claim, as they demonstrate that the
EC has failed to satisfy the four requirements for establishing the existence of an actionable
subsidy: (1) a financial contribution, (2) that conveys a benefit, (3) specific to an enterprise or
industry or group of enterprises or industries, (4) that causes adverse effects to the interests of
the EC.

Claims of subsidy

4. The DoD programs that the EC caricatures as “grants” were, in fact, payments by the
government to Boeing for military research and development services, to develop weapons and
other systems for use by the U.S. armed forces. These were not subsidies, as purchases for
services are outside the scope of the SCM Agreement. In any event, the EC has shown nothing
to suggest that DoD paid more than adequate remuneration. The U.S. government has a rigorous
legal regime to ensure that it does not overpay for the services it purchases.

5. Likewise, NASA contracts with Boeing, other companies, and independent research
facilities to purchase research services to further its mission. (NASA also provides grants to
universities.) As with DoD, Boeing receives no more than adequate remuneration under NASA
contracts, subject always to rigorous government procurement rules. NASA performs this
research for public purposes, and makes the results largely available to the global aerospace
community, including Airbus and its suppliers.
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6. When it comes to NASA’s payments to Boeing under the programs identified by the EC,
the EC multiplies the actual amount (less than $750 million spread over 30 years) almost ten-
fold to achieve an astronomical (and illusory) sum of $7.3 billion. The EC then adds more than
$3 billion more to this sum by characterizing as subsidies NASA’s payments of its own
employees’ salaries, for work that they do on their own, or with contractors unrelated to Boeing,
and then disseminate to the public. The EC takes a similarly distorted view of DoD’s spending
to add another (equally invalid) $2.4 billion to the alleged subsidies.

7. In its zeal to magnify the subsidy value, the EC even challenges the U.S. government’s
practice of paying prices that allow the government contractor to cover its costs of research and
development and preparation of bids for government projects. The EC ignores that this practice
mirrors commercial practice — Airbus and Boeing both include the cost of research and
development in the price they charge commercial customers for airplanes. The EC provides no
reason to conclude that this market-based practice, available to all contractors with the U.S.
government, becomes an actionable subsidy simply because Boeing is selling to a government
rather than a private entity. The EC attributes a $3.1 billion value to this practice, further
bulking up its subsidy allegations.

8. The EC attacks not only the research programs themselves, but also the U.S.
government’s general practice of allowing government contractors to retain limited rights to
patentable inventions they create while working under government contracts. This practice does
not convey a benefit. It represents a concession on the part of the contractor, which would
otherwise hold patent rights to the exclusion of all others in the market, including the
government. This treatment is available to all contractors in all sectors, so that even if it were a
subsidy, it is not specific. The EC, however, values these rights as equal to $726 million to
Boeing, bringing the total research-related allegation to a thoroughly implausible $16 billion.

9. The remaining government spending that the EC considers to confer subsidies comes
from a mixture of programs at the federal, state, and local levels. The largest of these programs
by value is a Washington State tax realignment, which the EC treats as $3.5 billion, even though
virtually all of that figure is an estimate based on projections of future payments. Moreover, this
tax treatment does not forego revenue — the basis of the EC’s argument — because it merely
brings aerospace manufacturers, who previously paid one of the highest manufacturing tax rates,
closer to other taxpayers. The EC errs further in treating the entire tax realignment as a benefit
to Boeing, even though some of it goes to companies that do not supply Boeing and may, in fact,
supply Airbus. The EC provides no evidence to show that this tax adjustment “passes through”
to Boeing.

10. A Washington state-wide highway improvement program also comes under EC scrutiny,
ostensibly on the grounds that it included two projects near a Boeing plant, and despite that fact
that the highways in question are used each day by hundreds of thousands of people and
businesses unrelated to Boeing. They represent general infrastructure and, as such, are not a
financial contribution.
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11.  In the State of Kansas, the EC seeks to find subsidies to Boeing under two broadly
available economic incentive programs, one of which was never even utilized by Boeing. The
City of Wichita has issued Industrial Revenue Bonds to a wide variety of businesses for more
than 40 years to promote economic development. The Kansas Development Finance Authority
issued bonds to a company independent of and unrelated to Boeing — and moreover, a company
that is Airbus’s largest airframe supplier. Neither Kansas program is an actionable subsidy to
Boeing.

12. The EC also raises claims against small government payments, such as sewer rates
charged by the City of Everett in Washington, other general infrastructure in Washington, a tiny
federal Department of Labor grant to a community college, and some small programs operated
by the State of Illinois, Cook County, and the City of Chicago. None of these is an actionable
subsidy. Boeing’s sewer rates (along with other local usage fees highlighted by the EC) are no
lower than those for other comparable users. The Department of Labor grant was part of a
program available for education applicable in a wide variety of high-tech industries, and was
given to a college, rather than to Boeing. The Illinois programs consist of a few small tax
measures that are generally available to other businesses within the state.

13. The EC asserts that one of these programs — the Washington State tax adjustment — is
contingent on export performance. However, its claim is based on the EC’s misunderstanding of
the state law, which confers the tax adjustment on all aecrospace manufacturers without regard to
the number of aircraft that Boeing actually produces, let alone exports or anticipates producing
or exporting.

Claims of serious prejudice

14. The EC has also failed to meet the other requirement to obtain relief with regard to an
actionable subsidy — demonstrating that each alleged subsidy caused adverse effects to its
interests. The only adverse effects claimed by the EC are that alleged subsidies caused serious
prejudice in the form of significant price suppression, significant lost sales, and displacement or
impedance of imports into the United States or exports into third country markets. This entails
proving both that a serious prejudice factor (price suppression, lost sales, or displacement or
impedance) occurred, and also that the factor would not have occurred in the absence of (“but
for”) the alleged subsidy.

15. The EC, however, makes no such showing. In the first place, the development of the
current market situation makes a serious prejudice claim on Airbus’ part implausible.

. Airbus has had record-setting performances in terms of large civil aircraft
production, sales, revenues, market share, and profits.

. Airbus’ market share, which stood at 16 percent of large civil aircraft orders in
1995, rose to 42 percent in 2000, and 56 percent in 2005.
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. Even though it faced setbacks in 2006, Airbus delivered more aircraft than it ever
had.

. Airbus itself has admitted that any difficulties it experienced in 2006 were a
function of factors having nothing to do with Boeing.

. Airbus has begun recovering, taking record orders for its newest aircraft, the
A350 XWRB, and its other large civil aircraft, at the recent Paris Air Show.

. U.S. share of production has declined from 61 to 47 percent from 2000 to 2006,
entirely to the benefit of Airbus.

16.  The EC’s arguments that “but for” the alleged subsidies, Airbus would not have
experienced serious prejudice are also implausible. The EC presents a causation case that rests
first, on assertions that Boeing could not have been ready to launch the 787 when it did without
the “knowledge, experience, and confidence” Boeing gained while performing research services
for the U.S. government, and second, on assertions that increases in non-operating cash flow
from R&D payments — together with some smaller tax benefits — changed Boeing’s pricing
behavior. Neither claim withstands scrutiny.

17.  With respect to “technology effects,” the EC presents no convincing reason to believe
that Boeing would have moved forward with the 787 later or more slowly in the absence of the
alleged subsidization. The facts demonstrate the opposite. Composites technology — the
centerpiece of the EC's technology arguments — was widely available in the commercial market,
accessible to Boeing and Airbus. Further, DoD military technologies are not geared to
commercial aircraft design and production generally, or the 787 specifically. (In any event, U.S.
export controls make the use of military technology on large civil aircraft a practical
impossibility.)

18. NASA funding is focused at too early a development stage to have influenced 787
product development. And, the results of the NASA R&D challenged by Airbus are so widely
disseminated throughout the global aerospace industry that they cannot form a competitive
advantage for Boeing. Indeed, Airbus and Boeing had parallel commercial experience with
composites prior to the launch of the 787. In fact, in key technologies and experience, Airbus
was actually ahead of Boeing. The factor that led to Boeing launching the 787 was not
subsidies, but the economic promise of an efficient, mid-sized aircraft. That Airbus chose not to
take that route, was a commercial decision to focus on the A380, the largest passenger aircraft in
the world, and had nothing to do with the alleged subsidies.

19.  With respect to “price effects,” the EC never provides any basis to believe that the factors
of serious prejudice it alleges — significant price suppression, significant lost sales, and
displacement or impedance — would not have occurred but for the subsidies. If it makes
economic sense for a company to price down the learning curve or to price in a way that expands
its customer base, the company will do so whether or not it receives subsidies, unless the
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subsidies fundamentally change the economics of its cost/benefit analysis. To show that
Boeing’s pricing has been shaped by subsidies, the burden is on the EC to demonstrate that “but
for” the subsidies Boeing’s pricing decisions would have been different. Neither the EC nor its
economic analyst, Professor Cabral, does this.

20. Instead, the EC simply asserts that Boeing reduces its prices at the time of booking an
order in response to tax advantages available only upon delivery of the aircraft, which can be
three or more years later. The EC provides no credible support for this assertion because there is
none.

21. The so-called “development subsidy” element of the EC’s adverse effects argument is
equally weak. The EC asserts that Boeing's access to capital markets is constrained and,
therefore, Boeing “invests” most of the “cash” it receives from “development subsidies” into
“aggressive pricing.” The EC, however, offers no evidence that Boeing's access to capital
markets is in any way constrained (and it is not), no evidence that the payments Boeing receives
for government research projects is the functional equivalent of “free cash,” and no evidence that
Boeing has ever invested any of its “non-operating cash flow” in “aggressive pricing.” To the
contrary, the evidence disproves each part of the EC’s assertion of serious prejudice through the
price effects of the alleged “development subsidies.”

22. The record shows that Airbus has been saddled with problems caused by its decision to
focus on the A380 instead of a smaller point-to-point aircraft, by design decisions made on the
A340 (a four-engine airplane that consumes too much fuel to compete in a high fuel cost
environment), and by the consequences of its very deliberate strategy of price undercutting to
expand its market share. None of this is remotely related to the alleged subsidies to Boeing.

23.  Insum, the EC’s case rests on systematic exaggeration and mischaracterization of U.S.
government programs to create the appearance of an actionable subsidy. It relies on economic
reports that are so flawed as to be unreliable. And, it presents an adverse effects case that
disregards the true state of the global large civil aircraft market and removes Airbus’ own
erroneous strategic decisions and production mistakes from the analysis of serious prejudice.
The Panel should accordingly reject the EC’s claims.
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L PROCEDURAL BACKGROUND AND ISSUES

A. The United States Has Cooperated Fully With the SCM Agreement’s Information
Gathering Provisions Applicable to the EC’s Claims Regarding U.S. Measures
Affecting Trade in Large Civil Aircraft.

24.  As the Panel is aware, the dispute regarding certain U.S. measures affecting trade in large
civil aircraft began with the EC’s first complaint, which was assigned the number DS317. From
the outset, the United States has fully cooperated with the EC, the Facilitator in DS317, and the
both panels to move the dispute forward.* The United States alerted the EC immediately upon
becoming aware of defects in the DS317 consultation request, and again upon becoming aware
that those defects precluded the inclusion of certain claims in the terms of reference of the
DS317 panel.” Indeed, the U.S. statement to that effect before the DSB prompted the EC to
request the consultations that led to this dispute.°

25. The United States also cooperated fully with information gathering under Annex V of the
SCM Agreement. The United States agreed to initiation of an Annex V process the first time the
EC requested one.” It provided more than 40,000 pages of documents in response to questions
proposed by the EC.* It properly designated BCI and HSBI within all sets of documents that it
submitted. The EC had multiple opportunities to request findings by the panel or the Annex V
Facilitator that the United States failed to cooperate. It never made such a request’ and, in any
event, neither the DS317 panel nor the DS317 Annex V Facilitator ever made such a finding.
Thus, the only tenable conclusion to reach is that the United States cooperated fully in the
DS317 information-gathering process.

26.  Nonetheless, the EC expressed dissatisfaction with the results of that process. On that
basis alone, only one month after the end of the DS317 Annex V process, the EC used the
pretext of a new panel request with regard to its claims of actionable subsidies to large civil
aircraft to seek another Annex V process.'’ Nothing in the SCM Agreement entitled the EC to
subject the Untied States to a second Annex V process immediately after completing an
information-gathering exercise on the same topic without any question or concern from the panel

4 Paragraphs 7 through 20 of the Response of the United States to the Request For Preliminary Rulings
Submitted by the European Communities (March 22, 2007) (“U.S. Response of March 22, 2007”) provide a more
detailed description of the problems created by the EC’s refusal to cooperate with the United States and the panels to
move this dispute forward in an efficient manner.

S us. Response of March 22,2007, paras. 8§ and 9.

®us. Response of March 22, 2007, para. 9.

Tus. Response of March 22, 2007, para. 10.

8 U.S. Response of March 22, 2007, para. 13.

’Us. Response of March 22, 2007, para. 13, note 17.

0 yus. Response of March 22, 2007, para. 14.
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or the Facilitator."" Accordingly, the United States did not concur in the EC’s request to initiate
a new process, and the DSB took no decision to do so."

27. It is important to recognize that the EC’s unhappiness with the DS317 Annex V process
was entirely of its own making. The United States alerted the EC repeatedly that the DS317
consultation request was incomplete, and would preclude the DS317 panel from reviewing many
of the claims that the EC wished to make. (In fact, it was the U.S. statement to the DSB to this
effect that prompted the EC to file a new, more complete consultation request in July 2005."%)
Even so, the EC took no steps to file a proper panel request before asking for initiation of the
Annex V process.'” In fact, it did not request establishment of a panel with regard to its July
2005 consultation request until January 2006, after the close of information gathering in
DS317."7

28. The EC’s new panel request eventually led to the establishment of this Panel. Along the
way, the United States made proposals to allow the EC to have access to the DS317 Annex V
materials in this dispute. The United States proposed that DS317 and DS353 be assigned to the
same panel.'® It also proposed that the DSB make a decision allowing this Panel’s use of the
DS317 information.'” The EC refused to accept any proposal with regard to the DS317
information that did not include an entirely new Annex V process.'" For the reasons described
above, the United States did not agree to a second Annex V process on the EC’s claims. On

i As the United States noted to the DSB

{W }hat the EC was really asserting was a unilateral right for a complaining
party to re-open an Annex V process that had ended, simply by adding some
new measures to a panel request. On this view, a responding party could then be
subject to an endless cycle of burdensome Annex V processes. Annex V of the
SCM Agreement did not provide for that right.

Minutes of Meeting Held in the Centre William Rappard on 14 March 2006, WT/DSB/M/206, para. 18 (4 April
2006).
12 U.S. Response of March 22, 2007, para. 15.

13 Request for Consultations by the EC — Addendum, WT/DS317/1/Add.1, p. 1 (1 July 2006) (“The
European Communities refers to the United States’ statement at the meeting of the Dispute Settlement Body (‘DSB”)
on 13 June concerning the European Communities’ request for the establishment of a Panel in the above case, where
you asserted that 13 of the 28 subsidy programs referenced in the panel request were not listed in the consultation
request of 6 October 2004 . . . and cannot be the subject of panel proceedings.”).

" us. Response of March 22, 2007, para. 8.

5 ys. Response of March 22,2007, paras. 13-14.
16 U.S. Response of March 22, 2007, para. 15.

7 us. Response of March 22,2007, para. 18.

B yUs. Response of March 22, 2007, para. 19.
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March 5, 2007, the EC announced its decision to proceed to make its claims “without access to
the information covered by the BCI/HSBI procedures in DS317.”"

29.  Inshort, no one forced the EC to forego use of the BCI and HSBI from the DS317 Annex
V process in making its first written submission. The EC voluntarily proceeded based only on
publicly available information, documents provided to the EC’s outside advisors under the U.S.
Freedom of Information Act, and its own BCI and HSBI.

B. The Panel Should Deny the EC’s Requests to Treat the Information Submitted by
the EC as the “Best Information Available” and to Draw Adverse Inferences With
Regard to Factual Matters in Dispute.

30.  Based on arguments in Section V of its First Written Submission, the EC repeatedly asks
the Panel to treat information referenced by the EC as the “best information available” and to
draw adverse inferences with regard to certain facts. In fact, the EC selected information that
was decidedly not the “best,” as it routinely disregarded readily available facts that contradicted
its theories, even when those facts appeared in documents cited by the EC. Moreover, the EC
Submission provides neither a factual basis nor valid legal justification for the Panel to take the
radical step of drawing adverse inferences. Therefore, the Panel should proceed as panels
normally do, by requiring the complaining party to meet its burden of proof and set out a prima
facie case of inconsistency with the covered agreements.

31. The EC’s argument for adverse inferences is simplistic. The EC first asserts that the
United States failed to cooperate with information gathering when it (1) “opposed initiation of
the Annex V process in this dispute” and (2) “opposed an early decision by the Panel on the
European Communities’ preliminary ruling request.”* The EC asserts that this alleged lack of
cooperation forced it to base its submission “solely on non-confidential information that it has
available from the United States.”' From these predicates, the EC concludes that the Panel
should apply the Annex V rules regarding best information available and adverse inferences
against the United States in this dispute.

32. The two examples of “noncooperation” cited by the EC are, in fact, nothing of the sort.
The notion that mere opposition to a scheduling proposal constitutes noncooperation lacks either
factual or legal support. It is the Panel that sets the schedule, not the parties. If the Panel found
the U.S. opposition to the EC schedule unfounded or “noncooperative,” it had the option of
rejecting the U.S. views and granting the EC scheduling request. It did not. And, once the Panel
set a deadline, the United States responded one week in advance — hardly the action of a party

19 Letter from the EC to the Panel, p. 2 (March 5, 2007). This statement shows that the EC considered that
it retained access to the large volume of information submitted during the Annex V process that was not subject to
the BCI/HSBI rules. In fact, the EC used many of these materials in preparing its first written submission.

20 ECFWS, para. 60.

A ECFWS, para. 60.
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that was inappropriately seeking to delay resolution of the EC preliminary ruling request. The
EC’s notion that a party’s expression of its views on scheduling is a failure to “cooperate” also
runs contrary to paragraphs land 3 of Article 12 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes (“DSU”). In requiring panels to consult with the parties
before taking decisions with regard to working procedures or scheduling, those provisions
clearly envisage that parties may disagree with each others’ scheduling suggestions.

33.  As for opposition to initiation of an Annex V process, the key point — and one that the EC
has itself repeatedly made — is that the EC began DS353 to address problems arising from its
disagreement with the United States about the validity of the panel request in DS317.>* The
United States never opposed initiation of an Annex V process with regard to the EC’s claims of
subsidization of large civil aircraft. The only thing the United States opposed was an
unprecedented second Annex V process merely because the EC unilaterally decided, absent any
guidance from the panel or the facilitator, that the United States failed to cooperate with the first.
Thus, there is no support for the EC’s view that the United States failed to cooperate with
information gathering with regard to its claims.

34, Nor can it be said that the lack of the Annex V materials has prejudiced the EC. As noted
above, the EC itself is responsible for its lack of access to the BCI and HSBI materials on the
DS317 Annex V record, as it opposed, without any plausible explanation, every proposal put
forward by the United States to make those materials available.” Thus, the only logical
conclusion is that the EC viewed the absence of those facts as beneficial to its case. (As shown
below, the actual facts — most of which the EC already knew from having reviewed them in
DS317 — are fatal to the EC claims.)

35. In fact, the EC based many of the arguments in its first written submission — however
misguided — on facts taken from documents provided by the U.S. federal, state, and local
governments. Although the EC asserts that the United States did not comply with its request for

2 Request for Consultations by the EC — Addendum, WT/DS353/1, p. 1 (1 July 2005) (“The European
Communities cannot agree with this contention {that the EC failed to include 13 alleged subsidies in its first
consultation request} but is prepared to pursue consultations on the issue raised in these proceedings in or to clarify
and, if possible, resolve them . . . .”); Request for the Establishment of a Panel by the European Communities,
WT/DS353/2 (20 January 2006) (“This request is without prejudice to the EC’s position that all the measures
described below are already properly before the Panel that was established on 20 July 2005.”); Minutes of Meeting
Held in the Centre William Rappard on 2 February 2006, WT/DSB/M/204, para. 2 (24 February 2006) (“The
representative of the European Communities . . . said that the EC had requested the meeting of the DSB to prepare
the ground for resolving a number of procedural imbroglios that had arisen in this dispute . ...”).

2 To this day, the only explanations it has put forward were that the DSB might not take the decision
proposed by the United States and that such a decision conflicted with the EC view that the DSB had already
initiated an Annex V process in this dispute. As the EC neither tried to obtain a decision nor identified a single
Member that might object to such a decision, the Panel should place no weight on the first explanation. Paragraphs
21 through 39 of the U.S. Request of July 22, 2007, explain the reasons for concluding that the DSB did not take the
decision that the EC perceives. In any event, action making the DS317 Annex V record available to this Panel is not
inconsistent with the notion that the DSB already commenced a second Annex V process.
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documents, its Exhibit EC-28 (entitled “Summary of Denials to Requests for Government
Information”) actually concedes that NASA, DoD, and the State of Illinois gave the EC large
volumes of information — contracts, summary reports on IR&D and B&P expenses, reports on
patent waivers, and unspecified other documents. The EC submission cites to additional
materials it obtained from NASA, DoD, DOC, the State of Kansas, the State of Washington,
Snohomish County, the City of Everett, and the City of Wichita. The EC subsequently used
these materials to draft its first written submission.

36. In addition, the EC apparently felt free to use documents submitted during the DS317
Annex V process in preparation for its written submission. The EC has even submitted
documents that it obtained from the Annex V process as exhibits in this proceeding.** Thus, the
EC has apparently been using those materials — at least the documents that were not BCI or
HSBI — at the very same time that it was assailing the United States for not agreeing to a second
Annex V process.

37.  Therefore, the Panel should deny the EC’s requests to rely on EC information as the “best
information available” and to take adverse inferences against the United States.

C. The EC Request for the Panel to Exercise its Authority Under Article 13 of the DSU
is Moot.

38. The EC’s preliminary ruling request that the Panel seek information under Article 13 of
the DSU is based on a situation that does not exist now and, in fact, never existed — an absence
of information on the U.S. government programs that the EC wished to challenge. As the EC’s
first written submission demonstrates, there is a wealth of information on these programs in the
public domain. The EC was also able to obtain additional information that is not in the public
domain through use of the U.S. Freedom of Information Act, similar measures administered by
U.S. states, counties and cities, and the non-BCI, non-HSBI materials in the DS317 Annex V
process.

39. The filing of this submission and the voluminous materials included as exhibits further
increase the amount of information already available to the Panel, and obviate the need for
further information gathering. As also demonstrated below, in fact, the EC failed to make full
use of the information it did have, in that it disregarded anything that contradicted its
preconceived notions that the programs in question conferred actionable subsidies to large civil

24 The following EC exhibits contain redaction markings identical to documents that the United States
submitted in the DS317 Annex V process: EC-322 (Patent Waiver W-4294); EC-345 (Space Act Agreement 249);
EC-346 (Space Act Agreement 404); EC-367 (Space Act Agreement 228); EC-369 (Space Act Agreement 214);
EC-371 (Prenegotiation Position for AST Noise Contract, NAS1-97040); EC-397 (Patent Waiver AW -4282);
EC-401 (Space Act Agreement 507); EC-402 (Estimated Price Report for SAA-507). The United States cannot rule
out the possibility that the Annex V process gave the EC information that it would not otherwise have had, and that
it later used that information to gather documents cited in the first written submission.
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aircraft. Further, the EC disregarded voluminous publicly available information that disproves
its arguments. Finally, this submission provides additional information, not available in the
public domain, relevant to the EC claims. Therefore, there is no basis for the EC’s
unprecedented assertion that the Panel needs to ask the type of broad questions (343 of them)
proposed in the EC’s preliminary ruling request.

40.  Itis also significant that the EC’s first written submission significantly narrows and
focuses the broad claims set out in its request for establishment of a panel. For example,
although the EC references NASA’s Materials and Structures Systems Technology Program and
Aircraft Energy Efficiency Program as historical background, it has dropped independent claims
against those programs.” It has also abandoned its separate claim that DoD’s procurement of
goods from Boeing, including the Multi-Mission Aircraft and Comanche helicopter, provided an
actionable subsidy to large civil aircraft.** Moreover, for many of the specific DoD programs
that the EC references in its first written submission, such as the B-2 bomber or the F-22 fighter,
the EC presents only the most cursory arguments that there is any relation to large civil aircraft.”’
It has utterly failed to meet its burden of proof. Therefore, any information gathering by the
Panel with regard to these programs would alleviate the EC’s burden of proof for it and make a
prima facie case for the EC — actions outside the scope of a panel’s authority under Article 13 of
the DSU.*®

2 Request for Establishment of a Panel by the European Communities, WT/DS353/2, section 2.a(ix) and
2(x) (20 January 2006).

26 Request for Establishment of a Panel by the European Communities, WT/DS353/2, section 3.c (20
January 2006).

2" ECFWS, paras. 711-712 and 721-723.

28 Response of the United States to the Request for Preliminary Rulings Submitted by the European
Communities, para. 41 (Mar. 22, 2007).
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1I1. ESTABLISHING THE EXISTENCE OF A SUBSIDY REQUIRES A DEMONSTRATION THAT
THERE WAS A FINANCIAL CONTRIBUTION THAT CONFERRED A BENEFIT, AND THAT
THE BENEFIT WAS SPECIFIC TO LARGE CIVIL AIRCRAFT.

A. A Member Challenging an Alleged Subsidy Must Demonstrate That it Provides One
of the Forms of Financial Contribution Defined in Article 1.1(a)(1).

41.  Article 1.1(a) sets out the first step of analysis of a subsidy, and contains four categories
of potential government actions that may be treated as a subsidy. If a challenged measure does
not fall within one of these categories, the analysis ends. As the Appellate Body has recognized,
“the requirement of a financial contribution from the outset was intended by its proponents
precisely to ensure that not all government measures that conferred benefits could be deemed to
be subsidies.” The analysis of the nature of the alleged financial contribution is doubly
important because it guides the analysis of whether “a benefit is thereby conferred” for purposes
of Article 1.1(a)(2).

42. The EC subsidy allegations identify three types of alleged subsidies: grants under Article
(a)(1)(1), government revenue that is otherwise foregone under Article (a)(1)(ii), and government
provision of goods or services other than general infrastructure under Article (a)(1)(iii).
However, the EC provides almost no explanation of the meaning of these terms, and no
explanation at all as to why it believes the cited U.S. government actions fall into these
categories.

43. Article 1.1(a)(1)(i) provides that a “direct transfer of funds” is one category of financial
contribution, of which a “grant” is one example. The ordinary meaning of “grant” is “{a} formal
gift or legal assignment of money, privilege, etc.””® The term used for “grant” in the Spanish
text, “donacion,” means “action and effect of donating,” with “donating” defined as “said of a
person: to transfer a thing or the right held over it to another free of charge.”' Thus, a grant
exists for purposes of Article 1.1(a)(1)(i) when the government confers something on a recipient
without receiving anything in return.

44. Article 1.1(a)(1)(ii1) provides that a government “purchase” of goods is a different form
of financial contribution. The term “purchase” is not specifically defined in the SCM
Agreement, nor have previous WTO panels or the Appellate Body considered its meaning. In
the absence of a specific definition, the words of a treaty “are to be given their ordinary meaning

2 ys - Softwood Lumber CVD (AB), para. 54, note 35, quoting US — Export Restraints, para. 8.65.

30 New Shorter Oxford English Dictionary, p. 1131.

! Diccionario de la Lenga Espariola, p. 848 (“donacidn. . . . Accion y efecto de donar.” “donar. . ..
Dicho de una persona: Traspasar graciosamente a otra algo o el derecho que sobre ello tiene.”) (Exhibit US-13).
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in their context and in light of the treaty’s object and purpose.” The ordinary meaning of
“purchase” is “{a}cquisition by payment of money or some other valuable equivalent; the action
or an act of buying.”” Black’s Law Dictionary defines purchase as “the act or an instance of
buying,” and defines a purchaser as “one who obtains property for money or other valuable
consideration; a buyer.”** Similarly, the concept of do ut des that is the basis for the concept of
purchase in civil law jurisdictions defines a transaction by reference to an acquisitive purpose —
“I give so that you give.”” Thus, both the ordinary and legal meanings of the term purchase
refer to payments (of money or kind) provided as compensation for acquiring or buying
something.

45. The structure of the SCM Agreement similarly confirms that a purchase is a transaction
that involves compensation for buying. Article 14 instructs that the benefit of a government
purchase is to be evaluated by reference to “remuneration” — defined as “reward, recompense;
payment, pay.”*® This construction reinforces the notion that the focus of a purchase is on the
act of buying, and the transfer of funds is done for the purpose of providing remuneration for the
thing bought.”’

46. Article 1.1(a)(1)(iii) provides that government provision of a good or service is an
additional form of financial contribution. The ordinary meaning of “provision” is “{t}he action
or an act of providing something; the fact or condition of being provided.”*® Provide, in turn,
means “{s}upply or furnish for use; make available; yield, afford.”*® Thus, a “provision of a
good or service” exists any time the government supplies or furnishes a good or service. Article
1.1(a)(1)(i11) further specifies that providing goods or services as “general infrastructure” is not a
financial contribution. The ordinary meaning of “general” is “{i}ncluding, involving, or
affecting all or nearly all the parts of a (specified or implied) whole, as a territory, community,
organization, etc.; completely or nearly universal; not partial, particular, local or sectional.”*
The ordinary meaning of “infrastructure is “the installations and services (power stations,

2 s - Gasoline, p. 17 (reasoning that Article 31 of the Vienna Convention on the Law of Treaties

(“VCLT?”) has attained the “status of a rule of customary or general international law” and thus applies in the
interpretation of the provisions of the WTO Agreements).

3 New Shorter Oxford English Dictionary, p. 2418 (Exhibit US-14).
* Black’s Law Dictionary, 8th edition (2004), p. 1270 (Exhibit US-15).

3% Karl Larenz, Lehrbuch des Schuldrechts: Band I, Allgemeiner Teil (1987), p. 203 and English translation
(Exhibit US-16).

% seMm Agreement Article 14(a); New Shorter Oxford English Dictionary, p. 2543 (Exhibit US-14).

37 Again, this differs significantly from a grant situation, defined by NASA as “provid{ing} financial
assistance to the recipient to conduct a fairly autonomous program.” NASA Grants and Cooperative Agreements
Handbook 1260.12(c) (Exhibit US-94).

3% New Shorter Oxford English Dictionary, p. 2394 (Exhibit US-14).
39 New Shorter Oxford English Dictionary, p. 2393 (Exhibit US-14).
40 New Shorter Oxford English Dictionary, p. 1073 (Exhibit US-14).



NON-BCI VERSION

United States — Measures Affecting Trade First Written Submission of the United States
in Large Civil Aircraft (Second Complaint) (DS353) July 6,2007 — Page 15

sewers, roads, housing, etc.) regarded as the economic foundation of a country.”' Used
together, the terms refer to installations and services that are available to all or nearly all
inhabitants of the relevant area.

47. There are several examples of activities that warrant treatment as general infrastructure:

. goods or services available to the public at large, such as a public road or books
loaned from a public library;

. good{s} or services available to members of the public at large, such as free
public education or training programs for unemployed workers; and

. security, safety-related, social or cultural services, such as police services to
ensure public security, safety constructions and public health services, and social
services for the social development of the population.

In a recent dispute involving large civil aircraft, the EC has also advocated the treatment of these
types of activities as general infrastructure.

48. Finally, it is noteworthy that Article 1.1(a)(1)(iii) of the SCM Agreement covers only
situations in which “a government provides goods or services other than general infrastructure,
or purchases goods.” The exclusion of purchases of services from this definition is clear: (1)
services are explicitly mentioned with respect to government provisions but not purchases, and,
(2) the final version of the SCM Agreement eliminated an explicit reference to purchase of
services contained in earlier drafts.*” This limitation on the definition of “financial contribution”
must be given effect by excluding government purchases of all services from treatment as a
financial contribution.*® Thus, to use the definition of “purchase” outlined above, when the
government confers something of value in exchange for the recipient supplying a service, there
is no financial contribution.

4 New Shorter Oxford English Dictionary, p. 1365 (Exhibit US-14).

2 Draft Text by the Chairman, MTN/GNG/NG10/W/38/Rev.2 (27 November 1990) (Cartland III) (“For
the purpose of this Agreement, a subsidy shall be deemed to exist if ... a government provides goods or services
other than general infrastructure, or purchases goods or services ...”) (emphasis added). The United States notes
that, under Article 32 of the Vienna Convention on the Law of Treaties, “recourse may be had to supplementary
means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order
to confirm the meaning resulting from the application of article 31.”

43 The drafters were, in general, clear that they intended a limited universe of government measures to be
considered financial contributions. US — Export Restraints, para. 8.69 (“Obviously, Article 1 as ultimately adopted
incorporates the requirement of a financial contribution by a government or other public body as a necessary element
of a subsidy. The submissions by participants to the negotiations suggest that the proponents' purpose behind
including this element was to limit the kinds of government actions that could fall within the scope of the subsidy

and countervailing measure rules.”).
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B. A Member Challenging an Alleged Subsidy Must Establish That the Financial
Contribution in Question Conferred a Benefit to the Recipient on Terms More
Favorable than Those Available to the Recipient in the Market.

49.  Article 1.1(b) sets out the second step of the subsidy analysis, an inquiry into whether the
financial contribution identified in the first step confers a benefit. The second step of the subsidy
analysis, under Article 1.1(b), requires proof for each financial contribution that “a benefit is
thereby conferred.” The Appellate Body and panels have identified several important legal
principles for determining whether there is an actionable benefit.

1. A benefit exists if the financial contribution is provided on terms better than the
recipient could have obtained in the market.

50.  Based on the ordinary meaning of the term “benefit” and the context provided by Article
14, the Appellate Body found in Canada — Aircraft that a benefit arises “if the recipient has
received a ‘financial contribution’ on terms more favourable than those available to the recipient
in the market.”** In implementing this principle, panels normally look to commercial practice
for comparison with the alleged subsidy, such as the interest rates offered on a commercial basis
by a market operator® or the price charged by private suppliers for a good.*

51. In this regard, the Appellate Body has found Article 14 “constitutes relevant context for
the interpretation of “benefit” in Article 1.1(b).”*” Although Article 14 does not elaborate on
how to identify the benefit associated with a grant or the foregoing of government revenue, it
contains detailed guidance on government transactions:

the provision of goods or services or purchase of goods by a
government shall not be considered as conferring a benefit unless
the provision is made for less than adequate remuneration, or the
purchase is made for more than adequate remuneration. The
adequacy of remuneration shall be determined in relation to
prevailing market conditions for the good or service in question in
the country or provision or purchase (including price, quality,
availability, marketability, transportation and other conditions of
purchase or sale).

* Canada - Aircraft (AB), para. 158.
¥ Korea — Commercial Vessels, para 7.155.
46 US - Softwood Lumber CVD (AB), para. 90

Y Canada - Aircraft (AB), para. 155.
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The Appellate Body has explained that “the term ‘adequate’ in this context means ‘sufficient,
satisfactory’. ‘Remuneration’ is defined as ‘reward, recompense; payment, pay’.** Thus, a
benefit is conferred when a government provides goods to a recipient and, in return, receives
insufficient payment or compensation for those goods.”*

52. The second sentence of Article 14(d) makes clear that the market generally provides the
reference point for whether remuneration is adequate. As the Appellate Body has found, this
analysis has some flexibility:

the use of the phrase “in relation to” in Article 14(d) suggests that
... the drafters did not intend to exclude any possibility of using as
a benchmark something other than private prices in the market of
the country of provision. This is not to say, however, that private
prices in the market of provision may be disregarded. Rather, it
must be demonstrated that, based on the facts of the case, the
benchmark chosen relates or refers to, or is connected with, the
conditions prevailing in the market of the country of provision.™

However, there is no requirement that the market in question be “pure” or “undistorted by
government intervention.””!

2. The existence of a benefit depends on the effect on the recipient, and not on the
cost to the government of providing the financial contribution.

53. In Canada — Aircraft, the Appellate Body rejected the argument that cost to the
government is relevant to the subsidy analysis because, “{t}he use of the past participle
‘conferred’ in the passive form, in conjunction with the word ‘thereby,’” in Article 1.1(b) “calls
for an inquiry into what was conferred on the recipient.”” The cost to the government of
providing that financial contribution is not relevant and, in fact, such a consideration “is at odds
with the ordinary meaning of Article 1.1(b).”

8 Canada - Aircraft (AB), para. 84.

4 US - Softwood Lumber CVD (AB), para. 84 (citations omitted).

0 US — Softwood Lumber CVD (AB), para. 89.

1 ys - Softwood Lumber CVD (AB), para. 87.

52 Canada — Aircraft (AB), para. 154.

3 Canada — Aircraft (AB), para. 154.
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3. A financial contribution to one entity may be treated as a subsidy to another,
unrelated entity only if the benefit to the recipient “passed through” to the other
entity.
54. The EC is claiming that financial contributions to other companies actually conferred a

benefit on Boeing. The Appellate Body has dealt with this possibility in the past, and has found
that if the recipient of a subsidy is different from and unrelated to the producer of the allegedly
subsidized product, a subsidy exists only if the benefit “passed through” to the producer.

55. In US — Softwood Lumber (CVD), the Appellate Body has addressed this requirement in
the context of a subsidy conferred on the producer of some input product, and an unrelated
company then buys the input at arm’s length to make the allegedly subsidized product. The
Appellate Body found that

{i}n such a case, there is a direct recipient of the benefit — the
producer of the input product. When the input is subsequently
processed, the producer of the processed product is an

indirect recipient of the benefit — provided it can be established
that the benefit flowing from the input subsidy is passed through,
at least in part, to the processed product. Where the input
producers and producers of the processed products operate

at arm’s length, the pass-through of input subsidy benefits from
the direct recipients to the indirect recipients downstream cannot
simply be presumed, it must be established by the investigating
authority. In the absence of such analysis, it cannot be shown that
the essential elements of the subsidy definition in Article 1 are
present in respect of the processed product.*

Although the Appellate Body made this finding with regard to countervailing duty measures
under Part V of the SCM Agreement, it grounded its conclusion exclusively in Article 1, which
is equally applicable to actionable subsidy claims under Part III of the SCM Agreement.

C. A Member Challenging an Alleged Subsidy Must Establish That the Benefit Is
Specific.

56. A financial contribution that confers a benefit is a subsidy for purposes of the SCM
Agreement only if it is “specific.” The panel in US — Cotton Subsidies cautioned that “whether a
subsidy is specific can only be assessed on a case-by-case basis” and “{t}he plain words of
Article 2.1 indicate that specificity is a general concept, and the breadth or narrowness of

* US - Softwood Lumber CVD (AB), para. 143 (emphasis added).
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specificity is not susceptible to rigid quantitative definition.”® This does not mean that the
analysis is somehow loose. Article 2.4 specifies that “{a}ny determination of specificity . . .
shall be clearly substantiated on the basis of positive evidence.”

57.  Article 2.1 of the SCM Agreement sets out three standards for evaluating specificity.
The chapeau of Article 2.1 states that each of these standards be applied to enterprises “within
the jurisdiction of the granting authority.” Therefore, if a regional authority (such as a state, or
county, or city) makes a financial contribution that confers a benefit, the specificity analysis
addresses only certain enterprises within the jurisdiction of that authority.

58. The first standard, set out in Article 2.1(a), defines a subsidy as specific if “the granting
authority, or the legislation pursuant to which the granting authority operates, explicitly limits
access to a subsidy to certain enterprises,” a concept often described as “de jure specificity.”

The chapeau to the article defines “certain enterprises” as meaning “an enterprise or industry or
group of enterprises or industries.” The panel in US — Cotton Subsidies found that “‘industry’
relates to producers of certain products. The breadth of this concept of ‘industry’ may depend on
several factors in a given case.”® After evaluating agricultural programs, the panel concluded
that when a law explicitly restricted subsidies to a particular crop or crops, it was specific.”’
However, it left open whether a measure applicable to all agricultural products would be
specific.

59. Second, Article 2.1(b) defines a subsidy as not specific if “the granting authority, or the
legislation pursuant to which the granting authority operates, establishes objective criteria or
conditions governing the eligibility for, and the amount of, a subsidy . . . provided that the
eligibility is automatic and that such criteria and conditions are strictly adhered to.” A footnote
specifies that criteria or conditions are “objective” if they are “neutral, . . . do not favour certain
enterprises over others, and . . . are economic in nature and horizontal in application, such as
number of employees or size of enterprise.” The United States is not aware of any panel report
elaborating on this text.

60. Third, under Article 2.2(c) even if subparagraphs (a) and (b) support a finding of non-
specificity, when “there are reasons to believe that the subsidy may in fact be specific, other
factors may be considered.” This situation is often described as “de facto specificity.” The
“other factors” for analysis of a claim of de facto specificity are:

use of a subsidy programme by a limited number of certain
enterprises, predominant use by certain enterprises, the granting of
disproportionately large amounts of subsidy to certain enterprises,

> US - Cotton Subsidies, para. 7.1142.

3 Us — Cotton Subsidies, para. 7.1142.

3T US - Cotton Subsidies, para. 7.1152.
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and the manner in which discretion has been exercised by the
granting authority in the decision to grant a subsidy.’

3 In this regard, in particular, information on the frequency with which
applications for a subsidy are refused or approved and the reasons for such
decisions shall be considered.

61.  Asits title implies, an inquiry into de facto specificity is, by necessity, fact specific. For
example, the panel in EC — DRAMs upheld a finding of de facto specificity when only six of 200
eligible companies used a particular program, and 41 percent of the funds disbursed went to a
single recipient.”® The US — Lumber CVD panel also upheld a finding of de facto specificity
because the “wood products industries” that benefitted from the program in question “constitutes
at most a limited group of industries.”” When Canada complained that this reasoning would
make a subsidy of any government provision of a good usable only by a limited number of
enterprises, the panel stated, “{w}e do not consider that this would imply that any provision of a
good in the form of a natural resource automatically would be specific, precisely because in
some cases, the goods provided (such as for example oil, gas, water, etc.) may be used by an
indefinite number of industries.”*

62. It is important to note that Article 2.1(c) does not operate as an exception to Articles
2.1(a) and (b). Rather, it adds “other factors” to “consider”” when “there are reasons to believe
that the subsidy may in fact be specific.” Thus, the proper approach is to consider the Article
2.1(c) factors to decide whether they indicate the existence of specificity.

63.  An analysis of the text provides further guidance on how to approach de facto specificity.
Article 2.1 contrasts two situations: (1) that a subsidy appears, from consideration of its terms,
to be either not limited to certain enterprises or provided in accordance with objective criteria or
conditions and (2) reasons to believe that it is “in fact” specific. Thus, the Article calls for a
comparison of the de jure “appearance” of non-specificity with what “in fact” actually happens
in its disbursement.

64. One Article 2.1(c) factor calls for a comparison of whether the amount of a subsidy
granted to certain enterprises is “disproportionately large.” An amount is disproportionate if it is
“{I}acking proportion; poorly proportioned; out of proportion (70); relatively too large or too
small.”" All of these meanings imply the existence of a baseline to indicate when an amount has
proportion or is in proportion, which occurs when the amount constitutes an appropriate share of

% EC - DRAMs, paras. 7.223, 7.226, and 7.230.

¥ Us - Softwood Lumber CVD, para. 7.121.

9 US — Lumber CVD, para. 7.116.

1 New Shorter Oxford English Dictionary, p. 708 (Exhibit US-14).
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a whole.”” In this case, a share is appropriate when the relationship between the subsidy to
“certain enterprises” as defined in Article 2.1 and subsidies to all enterprises in the baseline
group is comparable to the relationship between the certain enterprises and all enterprises in the
group (measured by indicators that are appropriate in light of the circumstances, which could
include economic output, employment, or other indicators). In light of the structure of Article
2.1(c), that baseline is the group of enterprises defined by the criteria that made the subsidy
“appear” to be non-specific.

65. Thus, identifying a relevant baseline is fact-dependent. In the first instance, such
identification should reflect the manner in which the authority providing the subsidy classifies its
activities. If, for example, the context is a loan provided pursuant to a dedicated lending
program, a relevant baseline would be all lending under the program. Absent a discrete program,
other ways in which the entity providing the subsidy classifies its provision of subsidies should
be examined. For example, if the entity classifies subsidies by economic sector or by policy
objective, it would be appropriate to consider the amount of subsidy at issue in relation to these
categories.

66. An additional element in identifying the relevant baseline is the length of time. This is
indicated by the last sentence in Article 2.1(c) of the SCM Agreement, which calls for taking
account of “the length of time during which the subsidy programme has been in operation.”
When a subsidy program has been in operation for a relatively short period of time, this may
mean giving little weight to a disproportionate use that may arise from the size of the sample set,
and which could be diluted as more enterprises decide to apply for the program.

67. Having identified the baseline against which to compare the amount of subsidy at issue,
the question is how the enterprises receiving the subsidy at issue compare to other enterprises in
the baseline being examined. As noted above, here one would look to indicators that are
appropriate in light of the circumstances. This analysis should lead to a calculation of the
percentage of total subsidy disbursements the certain enterprises received, and the percentage
that the certain enterprises represent of the baseline group. If the percentage of subsidies
received by certain enterprises’ substantially exceeds their percentage of baseline group, that
factor would suggest disproportionality.

68. Another element of the de facto specificity inquiry is the breadth of the relevant
economy. Article 2.2(c) provides that “{i}n applying this subparagraph, account shall be taken
of the extent of diversification of economic activities within the jurisdiction of the granting
authority, as well as of the length of time during which the subsidy programme has been in
operation.” No panel has elaborated on this requirement.

52 New Shorter Oxford English Dictionary, pp. 2370-2371 (Exhibit US-14).
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III. DoD RESEARCH, DEVELOPMENT, TESTING, AND EVALUATION (“RDT&E”)
ACTIVITIES DO NOT PROVIDE A SUBSIDY TO BOEING’S LARGE CIVIL AIRCRAFT.

69.  Boeing Commercial Aircraft (“BCA”) is the Boeing division that produces civil
aircraft.” It is the world’s second largest producer, and makes only large civil aircraft. It is not
a party to any of the DoD contracts referenced in the EC claims regarding DoD RDT&E
activities. Those contracts are, in fact, with Integrated Defense Systems (“IDS”), the Boeing
division responsible for military sales.

70. DoD enters into contracts with private suppliers, including IDS, to obtain a wide variety
of goods and services. Among those services are the four subject to the EC’s claim — research,
development, testing, and evaluation with regard to military equipment and technology.

71. The EC’s claims with regard to DoD ignore the reality that Boeing and DoD have a
contractual relationship consistent with market practices. The EC simply asserts, without any
support, that DoD “funding for LCA-related R&D activities through what they call ‘contracts’
... are in reality grants to Boeing/MD for LCA-related R&D expenses.”®* Then, based on this
unsupported statement, it simply asserts (again without support) that “Boeing is not required to
pay anything in return for this RDT&E funding.”®

72.  In taking this approach, the EC first written submission challenges a fictitious measure —
DoD funding of “dual use” research that provided “nothing in return” to the U.S. government.®
No such program exists or existed. However, by creating this fiction, the EC ignores a reality
that is fatal to its claims:

. DoD contracts with Boeing’s defense unit (Integrated Defense Systems or “IDS”)
to engage in explicitly military research that is of interest to DoD and advances
the United States’ national defense objectives, generally to design more advanced
weapons or other defense systems or to reduce the cost of such systems.

. DoD tasks Boeing scientists to perform work defined by DoD, receives
voluminous data and scientific reports on the outcome of that work, and receives
the right to convey the research results to any other company for use on any
government project.

53 This submission will use the term “BCA” to refer to both BCA and its predecessor divisions that
produced large civil aircraft: Boeing Commercial Aircraft Group (“BCAG”) and McDonnell Douglas’s civil aircraft
operations.

% ECFWS, para. 457.
% ECFWS, para. 765.
66 ECFWS, para. 766.
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. DoD remuneration to Boeing for this contracted research is subject to an elaborate

legal regime and rigorous government auditing and enforcement to ensure that the
government is not overpaying for the services received.

In short, under RDT&E contracts, DoD purchases research and development services, and does
so for a market-based price. As we explained in Part II, Section A, the SCM Agreement does not
treat the purchase of services as a financial contribution. Even, assuming arguendo that
purchase of services was a financial contribution, the EC can point to no evidence that the U.S.
government pays more than adequate remuneration for those services. Therefore, there is no
subsidy.

73.  The EC seeks to bypass these fundamental, and insurmountable, problems by calling the
contractual activities at issue “grants.” However, in refusing to grapple with the reality of the
government payments at issue, the EC fails to make a prima facie case that the measures are
subsidies.

74. The EC’s claims of so-called “dual use” technology or knowledge transfer, are therefore
besides the point, as they do not and cannot manufacture a subsidy from underlying transactions
that confer neither a financial contribution nor benefit to Boeing. In any event, the EC’s “dual
use” assertions fail even by their own terms — they rest on a false premise that DoD’s military
research is designed to assist the civilian sector, they ignore the severe technological and legal
limitations on the use of military technology for civil aircraft, and they ascribe to Boeing a use
of military-origin “knowledge” that is inconsistent with Boeing’s own practice and U.S. law.

75.  First, the false premise: DoD has indeed in the past funded some research on “dual use”
technologies. But the EC misrepresents the nature of the programs. “Dual use” from DoD’s
perspective involves leveraging commercial technology for military purposes. The explicit
design and objective is not to move resources to the civil sector, but rather to move resources
from the civil sector to the military sector. The EC has the flow backwards.

76. Second, the technological realities: The EC ignores fundamental technological
differences between military and civilian missions and requirements. DoD procures research to
fulfill military functions, which differ in fundamental ways from the needs of commercial
aircraft. Military aircraft carry only pilots or soldiers (but are increasingly unmanned), often fly
at supersonic speeds, must evade radar, survive bullet holes and land in rocky deserts or thick
jungles, and drop paratroopers and/or cargo. Civil aircraft carry commercial passengers
(including demanding, and high revenue-generating, first-class passengers), fly only at subsonic
speeds, are required to be seen on radar, and land at busy hub airport runways. The technologies
that allow military aircraft to do their mission are expensive — and unnecessary — for a
commercial aircraft. Thus, even items that are “potentially” or “theoretically” useful to large
civil aircraft are not what aircraft designers or aircraft customers consider either commercially
viable or feasible.

77.  Third, the legal limitations: Because of their military nature, technologies developed
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under a DoD RDT&E contract will generally be included in the U.S. Munitions List, which
results in the imposition of stringent controls under U.S. International Traffic in Arms
Regulations (“ITAR”) on the export and transfer of any resulting defense articles and technical
data related to those articles. These restrictions make it effectively impossible to use controlled
technologies on large civil aircraft because, by their nature, the aircraft can potentially fly
anywhere, including to countries proscribed by U.S. law, regulation and policy from receiving
access to U.S. defense articles and technical data. As a result, Boeing has a policy of excluding
the use of ITAR-controlled articles and technical data on its large civil aircraft, and has
developed rigorous internal procedures to ensure that this does not occur. Boeing applied this
policy to the 787, the aircraft the EC alleges was aided most by DoD RDT&E activities, in order
to ensure that the 787 incorporates only technologies with a proven civil origin.

78.  Finally, even if the EC had succeeded in demonstrating that there was a feasible civil use
for knowledge Boeing obtained during performance of a DoD RDT&E contract, such a use
would not satisfy any of the criteria for finding a subsidy. It is not a financial contribution. Nor
is there a benefit. The existence of knowledge synergies between different business units of a
company does not confer a benefit. Such knowledge is, like any other experience that a
commercial actor develops in the course of its business, a normal part of commercial
relationships.

A. DoD Engages in RDT&E to Develop Technologies for Military Purposes at the
Lowest Possible Cost.

79.  DoD conducts RDT&E activities to develop technologies that have military value
because that is how the armed forces view technology, as a tool to carry out their mission of
national defense. For example, the most recent U.S. Air Force Strategic Plan states with regard
to R&D:

The Air Force always has been and always will be an innovative
high-tech force. It is vital that we understand and advance those
R&D investments most critical to producing the aircraft, weapons,
C41ISR, and other systems on which we and our Joint and
interagency partners rely.®’

The Air Force Vision Statement, which together with other strategic planning documents forms
the basis for planning of the Air Force science and technology budget, calls for a similar focus
on warfighting technologies in future innovation activities:

Worldwide advances in air, space, and anti-access technologies
will make more capable enemies in the near future. We will face
attempts to overcome our advantages in air and space. Airmen

7" Air Force Strategic Plan 2006-2008, p. 18 (Exhibit US-17) (emphasis added).
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know how to keep the enemy off balance and on the run. They
will harness and apply technology to develop new capabilities, just
as they developed stealth, precision weapons, unmanned aerial
vehicles, and space systems in the past.®®

Planning documents such as these set objectives for future warfighting capabilities. DoD
decides how to target technology development by first identifying gaps between those objectives
and existing capabilities, and understanding what science and technology can provide to close
those gaps. Since DoD views technology in terms of advancing warfighting capabilities, it does
not invest in non-military technologies, such as civil technologies.

80.  DoD maintains a large internal staff of scientists to advance these objectives. Its largest
operation for aeronautics research is the Air Force Research Laboratory (“AFRL”), which
employs approximately 5400 people.” AFRL states its mission as:

leading the discovery, development and integration of affordable
warfighting technologies for America’s aerospace forces. . . .
AFRL leads a worldwide government, industry and academia
partnership in the discovery, development and delivery of a wide
range of revolutionary technology. The laboratory provides
leading-edge warfighting capabilities keeping our air, space and
cyberspace forces the world’s best.”

DoD also maintains other research operations, such as the Naval Research Laboratory. For
research work that will benefit from outside expertise, DoD contracts with universities, other
federally funded laboratories and agencies, and private contractors. Under these arrangements,
the contractor puts its scientists and engineers at DoD’s disposal. In effect, these contractor
employees work under DoD’s direction, just as do the employees of DoD’s own laboratories,
with the same objective — advancing warfighting capabilities.

81.  Where DoD believes that a particular research project may have applicability beyond the
contracting authority’s needs, it typically funds the project through a “cooperative agreement,”
“other transaction,” or “technology investment agreement.” These contractual vehicles generally
require the contractor to match the government funding with its own funding, and do not allow
for any profit on the part of the contractor. Thus, where a DoD agency, such as the Air Force,
considers that a project has applicability beyond that agency’s interests, it seeks contributions
toward development costs from the contractor.

% Beyond, p. 19 (Exhibit US-18).
5 Fact Sheet: Air Force Research Laboratory, p. 1 (March 2007) (Exhibit US-19).

70 Fact Sheet: Air Force Research Laboratory, p. I (March 2007) (Exhibit US-19).
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82. The EC asserts that “{a} significant portion of DOD’s RDT&E Program focuses on
military R&D.””" This is incorrect. A/l of DoD’s RDT&E Program focuses on technologies
expected to advance DoD’s military objectives. The EC then goes on to assert that “much of the
technology developed through DOD’s RDT&E Program is dual-use technology that helps fund
the development of Boeing’s LCA.””* This is also untrue.

83.  DoD has indeed entered into contracts for what it characterizes as “dual use” technology.
The EC seriously overstates their number and value, but more fundamentally mischaracterizes
their objective and design. DOD has engaged in research under dual-use contracts to take
advantage of civil research that has moved ahead or is moving ahead of military research. The
objective is not to move military research into the civil sector, but rather to move civil research
into the military sector. Moreover, with regard to contracts involving technologies that could
theoretically lead to a civil application, the EC's assertions are a wholesale exaggeration. The
EC completely ignores the technological and legal impediments to using military-origin
technology on large civil aircraft, even if the technology had theoretical civil applicability.

84.  Finally, the EC ignores that DoD has voluminous regulations designed precisely to
ensure that it does not pay more than a reasonably remunerative price for contracted research
from outside suppliers (like Boeing), so that, even if the purchases could be characterized as a
financial contribution (a proposition with which we disagree), the programs conveyed no benefit
within the meaning of Article 1.2. Thus, the EC has failed to make a prima facie case that the
DoD RDT&E Program conveyed a subsidy to Boeing’s production of large civil aircraft.

B. DoD Purchases of RDT&E Services from Boeing Are Not Actionable Subsidies.

85.  DoD pays for the RDT&E services that it contracts with private parties, including
Boeing, and receives in exchange research results and intellectual property rights to use for its
own purposes. DoD gets good value for its money, while private contractors, including Boeing,
receive consideration for their efforts.

86. The EC, however, argues that these contracts are in fact grants, and that the military
technologies they develop are in fact “dual use” technologies that make a “direct contribution” to
Boeing’s production of large civil aircraft.”” Based on these unfounded and unsupported
propositions, it argues that DoD RDT&E confers a benefit within the meaning of Article 1.2 on
Boeing’s large civil aircraft. The EC then argues that this benefit is specific because it is
available only to enterprises that can perform research, development, or RDT&E management
support.

"I ECFWS, para. 665.

72 ECFWS, para. 665.
" ECFWS, para. 675.
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87.  Every step in this chain of reasoning is wrong. What is more, the evidence cited by the

EC disproves the very points the EC tries to make, and establishes that the EC has not met its
burden of proof. The only DoD payments to Boeing for research projects are through
contractual vehicles under which DoD pays money (and in some instances other forms of
remuneration) in exchange for Boeing conducting research, development, testing, and evaluation
for government purposes. There is no “grant” within the meaning of Article 1.1(a)(1)(1). In
fact, there is no financial contribution at all, as DoD contractual research is a purchase of
services, a type of transaction excluded from the definition of a financial contribution in Article
1.1(a).

88.  However, leaving aside that these purchases do not provide a financial contribution, they
do not confer a benefit within the meaning of Article 1.2 because Boeing conducts research and
provides the data, technical outcomes, and intellectual property rights to the government and
receives payment from DoD commensurate with those services. Therefore, Boeing does not
obtain more than adequate remuneration from DoD.

89. In any event, DoD RDT&E is not specific. DoD researches topics in a vast number of
areas, and with a vast number of enterprises. Access to DoD research contracts is available to
any enterprise that meets the objective criteria of ability to perform the task set by DoD and
provides the best bid for the contract. For this reason as well, the EC has failed to establish a
prima facie case.

1 DoD’s RDT&E contracts are not a financial contribution.

90.  Although the EC devotes a great deal of attention to estimating fow much DoD pays for
Boeing research, it essentially ignores the question of zow DoD pays. These omissions are fatal
for its claim of a financial contribution under Article 1.1(a)(1); the question of sow determines
whether there is a financial contribution, as well as what type of financial contribution it is. In
fact, the only analysis the EC provides on this point is to assert that “DoD directly transfers
funds in the form of grants to Boeing.”* It cites no evidence and provides no legal analysis in
support of this statement. However, in support of other parts of its argument, the EC does
submit the contracts’ through which DoD engaged Boeing to perform the research in question,
which, as explained below, show conclusively that under these instruments, DoD purchased
research services from Boeing. As also explained below, further contracts and agreements
included among the U.S. exhibits support the same conclusion. Research is a service, which

"™ ECFWS, para. 762.

"> The EC has adopted the common practice of referring to all of DoD’s contractual vehicles for obtaining
RDT&E (except grants) as “contracts,” which reflects that they are legally binding commitments to provide money
in exchange for something else of value. Under U.S. government contracting law, some of these instruments are
formally termed “contracts,” and others “other transactions,” “cooperative agreements,” or “technology investment
agreements.” To avoid confusion, we will use the term “procurement contract” to refer to the contractual vehicle
formally called a “contract” under U.S. government procurement law and the term “contracts” to refer collectively to
procurement contracts and the various other types of agreements.
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accordingly makes these contracts purchases of services. As we explained in Part II, Section A,
purchases of services are not financial contributions for purposes of Article 1.1(a)(1). Therefore,
the only evidence on the Panel record regarding the nature of these transactions establishes that
they are not a financial contribution, and that no subsidy exists. The Panel’s review of the entire
issue should end there.

91. The EC submitted ten procurement contracts in which DoD agreed to pay money in
exchange for Boeing’s commitment to “conduct research” in accordance with a detailed
“statement of work” that laid out exactly what Boeing was supposed to do, and in what order.”
The procurement contracts provided that DoD would make payments no greater than costs
incurred by the contractor plus a “fee,” which provides a profit incentive.”” They also made clear
that DoD would make payments when the contractor performed the specified work.” Boeing
was also required to submit a final report detailing the results of the research even if the contract
was terminated early. Contracts may also provide for presentations by the contractor to DoD
personnel, and require the delivery of any presentation materials to DoD.” Thus, it is clear that
DoD did not provide “grants” to Boeing. It was purchasing the service of “conducting research”
and drafting reports on the results.

92. The EC also submitted six other funding vehicles — cooperative agreements, other
transactions, and technology investment agreements.* Like the procurement contracts, these
instruments typically committed Boeing to a coordinated research and development program in
accordance with a detailed statement of work.*' These agreements set a schedule for
performance of research, and tied payments to completion of the requisite tasks.*> The
agreements specified that costs would be governed by the same rules applicable to contracts,*
and that Boeing would provide a final report, as well as quarterly reports and reports upon the
achievement of certain milestones.* There are a few important differences, most notably that
the agreements require Boeing to contribute its own funds to the project, usually in an amount

7 procurement Contract F33615-91-C-5716, pp. 1-15 (Exhibit EC-507).
" Procurement Contract F33615-91-C-5716, p. 15 (Exhibit EC-507).

"8 Procurement Contract F33615-91-C-5716, p. 15 (Exhibit EC-507).

" Procurement Contract F33615-91-C-5716, p. 15 and Contract Data Requirements List, pp. 6-8 and 10-

11 (Exhibit EC-507).

8 For the sake of simplicity, in this submission we will use the term “agreement” to refer to the contractual
vehicles variously known under U.S. government contracting law as cooperative agreements, other transactions,
technology investment agreements, and research and development cooperative agreements.

81 F.g., Agreement F33615-95-2-5051, Article 9B (Exhibit EC-513).
82 E.g., Agreement F33615-95-2-5051, Article Arts. 17 and 28 and Attachments 1 and 2 (Exhibit EC-513).
8 E.g., Agreement F33615-95-2-5051, Article 13 (Exhibit EC-513).

% E.g., Agreement F33615-95-2-5051, Articles 25 and 29 (Exhibit EC-513).
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equal to or greater than the government contribution.*> While the structure is somewhat different
than a contract, the outcome is the same — the contractor commits to conduct research services
useful to the government, and to share the results with the government. Thus, it is clear that the
government is not providing grant to the contractor and is, instead, engaging the contractor to
perform research of interest to the government for government purposes.

93. The additional RDT&E contracts that we include with this submission confirm that
conclusion. For example, each of the following contracts requires the performance of research
for DoD:

. Agreement F33615-03-2-3304 calls for managing the program, assessing current
practice, defining military and commercial baseline vehicles, developing plans,
developing an algorithm, and then designing, prototyping, and testing and
operating system.*

. Contract N00019-95-C-0071 calls for the identification of avionics design
characteristics, creation of a virtual environment, definition of a comprehensive
plan, development of a design concept, and application of the process to avionics
trade studies.®’

. Contract N00019-01-C-0133 calls for refining the air system and architecture
design for the Joint Strike Fighter, refining the system engineering processes and
tools, planning integration of the engine program, maturing autonomous logistics,
developing a simulation-based acquisition approach and digital product
definition, refining methods for testing, evaluating, and verifying the system, and
verifying the virtual enterprise information technology system.

. Contract F33615-94-C-3400 calls for developing and demonstrating extended life
tires and extended life tire technologies, analytical life prediction tools, and new
laboratory wear test methods."

. Contract F33615-94-C-3007 calls for “research, detailed engineering design,
analysis, and documentation as necessary to accomplish tasks in the following
technical areas.””

E.g., Agreement F33615-95-2-5051, Article 19 (Exhibit EC-513).
Agreement F33615-03-2-3304 (Exhibit US-694).

7 Contract N00019-95-C-0071, p. 4 (Exhibit US-616).

Contract N00019-01-C-0133, p. 33 (Exhibit US-617).

? Contract F33615-94-C-3400, p. 25 (Exhibit US-622).

% Contract F33615-94-C-3007, p. 24 (Exhibit US-623).
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. Contract F33615-94-C-50009 calls for definition of preliminary requirements for

materials and designs used in high-temperature sealing systems for advanced gas
turbine engine liquid lubricants, selection of candidate materials, screening tests
of those materials, and endurance tests for materials that pass the screening.”!

. Contract F33615-93-C-4302 calls for the program “to develop, demonstrate, and
implement improvements in the design and manufacturing producibility required
to affordably produce large, complex, high-quality welded titanium fighter
airframe assemblies, that in turn, improve structural reliability and weight
performance.”

. Agreement F33615-98-2-5113 calls for research to “demonstrate and validate the
production readiness of a nondestructive evaluation system by producing and
demonstrating a full-scale prototype unit in a production environment and then
validating the design through cost analysis and field testing.””

94. In each of these contracts, DoD pays Boeing to perform research requested by a DoD
agency and to provide the results to the agency. The research, development, and testing
activities that the EC describes clearly fall within the definition of “service.” The ordinary
meaning of “service” as used in Article 1.1(a)(1)(iii) is “{t}he sector of the economy that
supplies the needs of the consumer but produces no tangible goods, as banking or tourism.
These contracts clearly involve the provision of services, in that Boeing engaged in activities that
did not provide finished goods to DoD.”

9994

95. It is also significant that Research and Development Services, including R&D services on
natural sciences, are also one of the “sectors” with regard to which WTO Members may
undertake commitments under the General Agreement on Trade in Services,” indicating that
they are services for purposes of the GATS. Research and development is similarly categorized
in the United Nations Provisional Central Product Classification.” R&D is also widely

1 Contract F33615-94-C-5009, p. 23 (Exhibit US-627).

92 Contract F33615-93-C-4302, p. 3 (Exhibit US-634).
9 Agreement F33615-98-2-5113, p. 21 (Exhibit US-636).
% The New Shorter Oxford English Dictionary, p. 2789 (Exhibit US-14).

% There are some instances in which Boeing supplied “test articles,” such as a sample of a material or a
component, pursuant to research contracts. However, the test articles were intended solely to demonstrate the results
of the research, and were not finished goods for use by DoD.

% Services Sectoral Classification List, MTN.GNS/W/120, p.2, sector 1.C.

7 Provisional Central Product Classification, United Nations Statistical Papers, Series M, No. 77, 1991.
(Exhibit US-375). All of the challenged measures fall under CPCprov code 851 - Research and experimental
development services on natural sciences and engineering, and in particular CPCprov code 85103 - Research and

(continued...)
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classified as a service under national procurement regimes. For example, the U.S. government
procurement regime classifies “Research and development” as a service under Federal Service
Classification Code A, which is then further divided into subcodes based on the area of
research.”® The EC similarly treats R&D as a service under Division 73 of its “Common
Procurement Vocabulary.”” Therefore, these contracts and agreements represent purchases of
services by the government and, therefore, are not financial contributions under the SCM
Agreement.

96.  Itis equally clear that the instruments under which DoD paid money for these services
represented “purchases.” Under the contracts, DoD paid money and, in some cases, provided
equipment and testing facilities for Boeing to conduct research into specified areas and provide
the results to DoD in the form of reports and briefings. In order to qualify for payment, Boeing
had to prove that it actually engaged in the promised activities and incurred the costs for which it
was being paid. Thus, the government conferred something of value in exchange for the
recipient agreeing to supply a service. This exchange constitutes a purchase of a service and,
therefore, is not a financial contribution for purposes of the SCM Agreement.

97. Under the agreements, the exchange of value works somewhat differently. DoD and the
contractor both put forward resources to achieve a common goal for the benefit of both. These
vehicles are typically used only for basic, applied, and advanced research in which DoD plans to
have substantial involvement. DoD’s contribution secures the research efforts and separate
resource contribution of Boeing, along with the results of the research. Under an agreement, like
a contract, the government confers something of value in exchange for the recipient agreeing to
supply a service. This constitutes a purchase of a service and, therefore, is not a financial
contribution for purposes of the SCM Agreement.'”

?7(...continued)
experimental development services on engineering and technology, including research and experimental
development services on applied science and technology for casting, metal, machinery, electricity, communications,
vessels, aircraft, civil engineering, construction, information, etc.

% Federal Service Classification Code A, available at http://www.fedbizopps.gov/classCodes2.html and
http://cbdnet.gpo.gov/class.html (Exhibit US-20).

% EC Common Procurement Vocabulary, Division 73, contained in Commission Regulation No.
2151/2003 (16 December 2003), OJ L 329, p. 164 (Exhibit US-21). The CPV is used to categorize the procurement
activities carried out by the EC and its Member States.

100 por purposes of U.S. government procurement law, contracts are used only when the principal purpose

is the acquisition of supplies or services for the direct benefit or use of the federal government, such as a project for
the development of specific deliverable items. An agreement should be used when the principal purpose is to
support research and development for other public purposes, such as basic, applied, and advanced research. 32
C.F.R. § 22.205(a) (Exhibit US-33); 48 C.F.R. § 35.003 (Exhibit US-34). An agreement will often have a clause
specifying that its principal purpose is not the acquisition of goods or services for direct use by the U.S. government.
E.g., Contract F33615-95-2-5051, Article 2.C (Exhibit EC-513). This recitation reflects that the contract does not
have as its immediate goal the development of a particular technology for a particular weapon system. It is not

(continued...)
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98. These documents also demonstrate that the EC is mistaken in its view that DoD made

financial contributions to Boeing’s large civil aircraft division, because the relevant payments
were not made to BCA. The contracts cited by the EC indicate clearly that the counterpart on
each contract was the “Boeing Defense and Space Group,” “Boeing Information, Space, and
Defense Group,” “McDonnell Douglas Corp.,” or “McDonnell Douglas Corp., a wholly-owned
subsidiary of The Boeing Company.”'®" None of these entities produce (or produced) large civil
aircraft for Boeing. Under DoD accounting rules, any payments on these contracts would go to
the relevant accounting segment (in Boeing’s current structure, its defense contracting division,
IDS) where they would be used to reimburse any applicable costs. This segment would pass any
profits along to the corporate headquarters. Headquarters did not direct IDS profits from IDS to
BCA. Thus, DoD contributed no funds to Boeing’s large civil aircraft division.'"”

99. On this basis alone — that contracts for the purchase of services are not a financial
contribution — the EC has made a claim that has no relief under the SCM Agreement.

2. DoD RDT&E contracts do not confer a benefit on Boeing.

100. Assuming arguendo that these contracts were a financial contribution, the EC has not met
its burden of proof with regard to the existence of a benefit. The EC’s argument with regard to
the existence of a benefit rests on a single proposition, for which the EC provides no support:
that “Boeing is not required to pay anything in return for this RDT&E Program funding and

19(...continued)
meant to reflect on the nature of the effort by the private party. In any event, the Appellate Body has found that
“municipal law classifications are not determinative” as to whether a measure is a financial contribution. US —
Softwood Lumber CVD (AB), para. 56.

" McDonnell Douglas Corp. maintains a legal existence as a wholly owned subsidiary of Boeing for

purposes of some government contracts. However, it does not engage in production or development of large civil
aircraft.

192 The EC first written submission attempts to create the impression that “recoupment” of the cost of dual
use technology by means of a charge against the sale of large civil aircraft is either required or the norm for DoD.
ECFWS, para. 669 et seq. Itis not. The EC first cites the Tokyo Round Agreement on Trade in Civil Aircraft for
the proposition that “a portion of the cost of dual-use military R&D should be factored into the pricing of civil
aircraft.” But the text does not use the term “dual-use,” and actually applies only to identifiable costs of research
and development that are subsequently applied to the production of civil aircraft. As indicated above, and described
more fully below, that category is much, much smaller than the EC would have the Panel believe. In any event, the
more important point is that the EC has not made a claim of inconsistency with the Civil Aircraft Agreement. Even
if it had brought such a claim, the use of “should” indicates that the provision is hortatory, and not a binding
obligation.

The EC also attempts to find support for its view in DoD’s old “recoupment” policy, which terminated in
1992. As the document cited by the EC reveals, that policy would apply to a civil aircraft only if it had ten percent
commonality with an item on the U.S. munitions list that cost more than $200 million to produce. Even the EC, with
all its exaggeration of potential dual uses for military technology, does not claim a ten percent commonality between
Boeing civil aircraft and DoD fighters, bombers, or special service freight planes. Therefore, the old recoupment
policy is irrelevant.
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support.”'”® The EC asserts that for this reason, “the entirety of the financial contributions to
Boeing’s LCA division can be considered to confer benefits,”'™ and concludes that “{i}t is
axiomatic that such R&D funding and support, which provide commercial rewards for nothing in
return, are not available on the market.”'”® Not only does the EC fail to provide any support for
these assertions, but the documents that it does cite (albeit in support of other propositions)
actually demonstrate that DoD RDT&E contracts did not confer a benefit on Boeing.

101. At its most basic, the EC’s argument that Boeing “pays” nothing to DoD in return for
RDT&E funding is a non sequitur. Commercial contracts typically involve an exchange of value
for value, rather than a simple exchange of money. In this case, the contracts cited by the EC are
quite clear on what Boeing “pays” DoD for the funds it receives. Using Procurement Contract
F33615-91-C-5716 (Exhibit EC-507) as an example, a procurement contract for research and
development service requires Boeing to provide the following valuable services and rights to
DoD:

. conduct research for DoD in accordance with a statement of work generated by
DOD.106
. obtain the approval of the DoD Contracting Officer before modifying the scope of

that research in any way;'"’

. make presentations to DoD personnel as required (in this case, including up to
500 vugraphs);'®

. grant the government a paid-up license for use by or on behalf of the United
States of any patent developed by a Boeing employee while working on the
contract;'”’

. grant DoD rights to use any data developed under the contract (in this case,
unlimited rights to use data produced for the contract, government purpose rights
for items developed with mixed funding, and limited rights for data created

183 ECFWS, para. 764.

104 ECFWS, para. 765.

105 ECFWS, para. 766.

106" Contract F33615-91-C-5716, p. 2 (Exhibit EC-507).

197 Contract F33615-91-C-5716, p. 19 (Exhibit EC-507).

1% Contract F33615-91-C-5716, CDRL, p. 2 (Exhibit EC-507).

19948 CFR § 52.227-12(b), incorporated in Contract F33615-91-C-5716, p. 27 (Exhibit EC-507).
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exclusively at private expense);''’ and

. provide scientific and technical reports (in this case, interim reports for each
phase of the project, as well as a final report and a video presentation).'"!

102. Using Agreement 33615-96-2-5051 (Exhibit EC-513), as an example, an agreement
would require Boeing to provide the following services and rights to DoD:

. perform a coordinated research and development program carried out in
accordance with a statement of work;'"?

. obtain DoD approval before modifying the scope of that research in any way;'"
. conduct quarterly technical meetings with government personnel;'"*
. commit to use an amount of its own money (here $4.3 million) for authorized

purposes of the agreement, consistent with applicable cost principles;'"”

. grant the government a paid-up license for use by or on behalf of the United
States of any patent developed by a Boeing employee while working on the
contract;''®

. grant the government rights to use any data developed under the contract (in this

case, rights for immediate government internal and unlimited use rights within
three years of termination of the agreement);'"” and

. provide scientific and technical reports (in this case, quarterly technical status
reports, special technical reports upon certain achievements, and a final technical

10 48 CFR § 252.227-7013(b), incorporated in Contract F33615-91-C-5716, CDRL, p. 28 (Exhibit EC-

507). Section V.C explains the meanings of these various allocations of data rights in more detail.

"1 Contract F33615-91-C-5716, CDRL, pp. 6-9 (Exhibit EC-507).

12 Agreement 33615-96-2-5051, Article 9B (Exhibit EC-513).

3 Agreement 33615-96-2-5051, Article 9C (Exhibit EC-513).

14 Agreement 33615-96-2-5051, Article 9D (Exhibit EC-513).

15 Agreement 33615-96-2-5051, Article 19 (Exhibit EC-513).

116 37 C.F.R. § 401.14(b) (Exhibit US-24), incorporated in Agreement 33615-96-2-5051, Article 22

(Exhibit EC-513).

"7 Agreement 33615-96-2-5051, Article 23 (Exhibit EC-513).
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report).''®

103.  Thus, whether under a procurement contract or agreement, when Boeing conducts
research for the government, it “pays” DoD value commensurate with the funds expended. It
puts Boeing’s scientists at DoD’s disposal, to conduct research designed by DoD. It reports
periodically on results and makes presentations, educating DoD personnel on the outcome of the
work. DoD’s patent and data rights mean that if another contractor on a subsequent government
project (whether with DoD or any other government agency) needs to make use of the
technology or data, it may do so without making any payment or receiving any permission from
Boeing. Accordingly, it is plainly untrue to assert that Boeing pays nothing in return for
government funding.

104. DoD ensures that it pays no more than adequate remuneration for its purchases in the
RDT&E contracts at issue in this dispute by reimbursing the contractor — Boeing — only enough
to cover the costs that Boeing actually incurred in conducting the research activities subject to
the contract. Thus, each payment from DoD to Boeing merely counterbalances a payment from
Boeing to its suppliers of goods and services, including to the employees who worked on the
projects. In procurement contracts, there may also be some form of incentive payment (“fee” in
U.S. government procurement terminology) designed to allow contractors to profit when they
fulfill the contract. Without the fee, government cost-based contracts would be a break-even
proposition at best, and agencies would have difficulty finding suppliers. Indeed, profit on the
part of the seller is fundamental to any commercial transaction.'"’

105.  The profit from these arrangements is at a commercial level, as demonstrated by a
comparison of profit margins registered by BCA and IDS (and their predecessors). BCA was
more profitable than IDS for 13 of the 17 years from 1991 to 2006, and also on average over the
entire period. Ifthe EC were correct that DoD was paying Boeing “excessive and unwarranted
award and incentive fees,”'*’ then BCA (which does not have cost-type contracts with DoD)
should have had a lower profit margin than IDS and its predecessors. In fact, in most years and
on average, BCA’s profits were higher than IDS’s. This is strong evidence that DoD contracts
are not excessively profitable.'*!

106.  This system ensures that purchases of goods by DoD and other U.S. government agencies
do not convey a benefit to contractors within the meaning of Article 1.1(b). Article 14, which
the Appellate Body has used as context for understanding how to identify a “benefit,” provides

18 Agreement 33615-96-2-5051, Articles 25.A, 27, and 29 (Exhibit EC-513).

19 Cooperative agreements, other transactions, and technology investment agreements do not provide for

any sort of fee. Under those instruments, the incentive for private participation is the opportunity to share the cost of
developing some technology of mutual interest to both the contractor and the government.

120 ECFWS, para. 672.

121 Comparison of profit margins, BCA vs. other Boeing units (Exhibit US-25).
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that the purchase of a good conveys a benefit only to the extent that it provides the seller more
than adequate remuneration. The Article specifies further that, with regard to purchases of goods
or provision of goods or services, “adequacy of remuneration shall be determined in relation to
prevailing market conditions for the good or service in the country of provision or purchase
(including price, quality, availability, marketability, transportation and other conditions of
purchase or sale).”'*

107.  As we noted in Part II, Section B, this standard for measuring a benefit covers only the
government purchase of a good, or provision of a good or service, thereby emphasizing that
purchase of a service, such as R&D, is not a financial contribution for which determination n of
a benefit is necessary. However, if DoD’s RDT&E contracts were assumed arguendo to
constitute financial contributions, the standard set out in Article 14(d) would provide useful
context for confirming there was no benefit in light of the fact that Boeing received no more than
adequate remuneration for its work.

108.  U.S. government procurement law ensures that U.S. government agencies base the
contract value (and any payments under the contract) on the cost incurred by the contractor, plus
a fee, if provided under the contract. The regulations allow payment of costs only to the extent
that the contractor actually incurs the cost in performance of the contract. The contractor
generally receives the fee — if any — as it incurs the underlying costs. In some cases, these may
be paid upon reaching certain progress benchmarks or based on a determination of the quality of
the contractor’s performance.

109.  For cost-reimbursement procurement contracts with commercial suppliers like Boeing,
the relevant rules appear at 48 C.F.R. § 16.307(a)(1), which requires the insertion of clause
52.216-7 in any contract with a private supplier of goods or services.'” That clause provides:

(b) Reimbursing costs. (1) For the purpose of reimbursing
allowable costs (except as provided in paragraph (b)(2) of the
clause, with respect to pension, deferred profit sharing, and
employee stock ownership plan contributions), the term costs
includes only--

(1) Those recorded costs that, at the time of the request for
reimbursement, the Contractor has paid by cash, check, or other
form of actual payment for items or services purchased directly for
the contract;

(i) When the Contractor is not delinquent in paying costs of

22 sem Agreement, Art. 14(d).

123 48 C.F.R. § 16.307 (Exhibit US-26). There are special rules for educational institutions, state and local

governments, and nonprofit organizations that do not apply to Boeing.
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contract performance in the ordinary course of business, costs
incurred, but not necessarily paid, for--

(A) Supplies and services purchased directly for the
contract and associated financing payments to subcontractors,
provided payments determined due will be made--

(1) In accordance with the terms and conditions of a
subcontract or invoice; and

(2) Ordinarily within 30 days of the submission of the
Contractor's payment request to the Government;

(B) Materials issued from the Contractor's inventory and
placed in the production process for use on the contract;

(C) Direct labor;
(D) Direct travel,
(E) Other direct in-house costs; and

(F) Properly allocable and allowable indirect costs, as
shown in the records maintained by the Contractor for purposes of
obtaining reimbursement under Government contracts; and

(1i1) The amount of financing payments that have been paid by
cash, check, or other forms of payment to subcontractors.'**

Thus, a contractor receives money under a procurement contract only if it has (1) actually
expended money in payment of the cost or (2) performed activity related to the contract that will
require it to pay money, such as assigning employees to perform direct labor that will
subsequently be paid as salary to the employee.

110.  Thus, there is a one-for-one match between payments from DoD to Boeing under the
contract and outflow from Boeing to the suppliers of goods and services used in complying with
the contract. The prices that Boeing pays to its suppliers are, in turn, largely set by market
forces. For example, the largest expense on an RDT&E contract is typically the direct labor of
the scientists and engineers who perform the research. Boeing pays its scientists, engineers, and
other workers market salaries and benefits. Any supplies consumed in performance of the
contract will typically be purchased from external suppliers (who also charge market prices) or

124 48 C.F.R. § 52.216-7 (Exhibit US-27).
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produced internally, in which case the DoD will base its payment either on the actual cost of
producing the input or, if the input is commercially traded, on the price that Boeing charges other
customers. Assuming arguendo that these purchases of services constitute a financial
contribution, by this process the United States would ensure that the remuneration on
government contracts is “determined in relation to prevailing market conditions for the good or
service in question” for purposes of Article 14.

111. The payment of fee works differently from contract to contract. The fee may be fixed at
the outset (“fixed fee”), and paid under a preset schedule, or may vary based on the evaluation of
a contractor’s performance (“award fee). In some situations, a contract may have no fee. In no
case is the fee more than adequate.

112.  The reimbursement process for agreements follows the same general principles, but
operates under different regulations. DoD favors reimbursement as the form of payment for an
agreement with a for-profit organization, such as Boeing, requiring the contractor to request
payment after the fact for costs incurred during a particular time period.'” Advanced payments
are permitted in limited circumstances.'* In either situation, DoD determines cost allowability
for companies under the same rules used in procurement contracts.'”” In the event that at the end
of the agreement period, DoD has paid for more costs than the contractor has incurred, or if it
later determines that it has overpaid, the contractor must repay the money.'*® There are some
differences between procurement contracts and agreements. For example, agreements do not
allow for payment of a fee."* Another difference is that there is no standard agreement clause
for how DoD pays contractors, which means that different agreements may use different
language. However, all agreements comply with the regulations.

113.  As with contracts, this process ensures that DoD’s payments to the contractor are no
greater than the contractor’s expenditure on costs related to the contract. And again, the market
determines those costs because the contractor must, in almost all cases, pay a market price for
the materials, labor, and other items that it purchases for use in carrying out the contract.

114.  The evolution of contract activities and payments provides a further illustration of how
DoD tracks the payments to the work that the contractor actually performs on the contract and
the absence of any “benefit” under the SCM Agreement. Contract F33615-91-C-5720 provides a
good example. The objective of the effort was “to develop the integrated design and
manufacturing technology necessary to reduce the acquisition and support costs of advanced

125 32 C.F.R. § 34.12(a)(1) and (b)(1) (Exhibit US-28).

126 32 C.F.R. §34.12(b)(2) (Exhibit US-28).

32 C.F.R. § 34.17(a) (Exhibit US-29).

128 32 C.F.R. §§ 34.61, 34.62, and 34.63 (Exhibit US-30).

129 32 C.F.R. § 22.205(b) (Exhibit US-22).
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composite structures for aerospace vehicles.”*” DoD divided the project into three phases.
Phase I: assess potential manufacturing methods and select cost reduction concepts; Phase I1I:
evaluate at least two manufacturing methods for each subcomponent, and Phase III: develop a
prototype to compare with existing aircraft for handling threats like high energy impacts and
repair under battle conditions.””' DoD estimated that the total project would come to $11
million, composed of $9.9 million in cost plus $1.1 million in fee."*> DoD began by allotting
$400,000 for use in reimbursements, periodically increasing that amount with the passage of
time: $[[HSBI]] in January, 1992 and $[[HSBI]] million in March, 1992."** In September 1992,
DoD cut back allotted funds by $[[HSBI]]."** DoD continued to add money incrementally, but in
March 1994, it reduced the work covered by the contract, cutting the estimated value by
$[[HSBI]]."** DoD cut allotted funds by $[[HSBI]] in March 1994,"*¢ but then in August 1995
changed its approach to Phase II to evaluate and reduce risks associated with various candidate
technologies.””’” Although this temporarily increased the estimated value of the whole contract,
DoD cancelled Phase I1I in July 1997, cutting the estimated value by $[[HSBI]] million."**

115.  This brief history, which is characteristic of DoD contracts, demonstrates that DoD
closely tracks the contractor’s activities, making money available periodically as the contractor
engages in new activities, and subtracting money when it appears the contractor is running
behind. DoD may adjust the work it requests, either to add activities or subtract them, changing
the estimated value of the contract in proportion to changes in workload. In short, DoD pays
only for the amount of work Boeing performs for DoD; that is, DoD pays no more than adequate
remuneration for Boeing’s work.

116. The EC ends its argument on benefit with an “axiom,” namely, that DoD’s purchases of
R&D, “which provide commercial rewards for nothing in return, are not available on the
market.”"** This “axiom,” too, is untrue. In its civil aviation division, Boeing also conducts
research aimed at developing new products. Its recovers the cost of that research through
revenue gained from selling aircraft to customers, who are in every real sense funding the
research. Technology developed in this effort does sometimes have military application.

130" Contract F33615-91-C-5720, p. 3 (Exhibit EC-508).

Bl Contract F33615-91-C-5720, pp. 6, 15, and 23 (Exhibit EC-508).

132 Contract F33615-91-C-5720, p. 39 (Exhibit EC-508).

33 Contract F33615-91-C-5720, Modification P2 (Jan. 16, 1992) and Modification P3 (March 13, 1992)

(Exhibit US-31).

134 Contract F33615-91-C-5720, Modification P4, p. 2 (March 13, 1992) (Exhibit US-31).

135 Contract F33615-91-C-5720, Modification P20, p. 2 (Exhibit US-31).

136 Contract F33615-91-C-5720, Modification P9, p. 2 (Exhibit US-31).

37 Contract F33615-91-C-5720, Modification P12, p. 10 (August 1995) (Exhibit US-31).
138 Contract F33615-91-C-5720, Modification P18, p. 2 (July 30, 1997) (Exhibit US-31).

139 ECFWS, para. 766.
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However, these customers do not insist that Boeing reimburse them when it uses civil
technology on military products. Rather, they recognize that this sort of “spillover” of
knowledge is a natural outcome of a commercial business relationship. Thus, even if a DoD
RDT&E contract resulted in a true dual-use technology, and that technology was not barred from
use on large civil aircraft by U.S. export laws, that rare example of such military-to-civil synergy
would be completely commercial in nature.

117. In short, the purchase of research services by DoD does not convey any benefit to
Boeing, a fundamental truth that is not changed by the EC’s assertions regarding supposed dual-
use technology.

3. DoD RDT&E contracting is not specific, because DoD enters into such
contracts in a broad range of topics and with a broad range of contractors.

118.  The DoD RDT&E program covers a huge number of areas, and involves a huge number
of companies, universities, and other research entities. The authorities cited by the EC merely
serve to demonstrate this point, and also to demonstrate further that the program is not specific.

119.  As the EC notes, DoD may grant an RDT&E contract for any activity that falls into the
following categories: (1) basic research; (2) applied research; (3) advanced technology
development; (4) advanced component development and prototypes; (5) system development
and demonstration; (6) RDT&E management support; and (7) operational system
development.'*® The EC then asserts that “{t}hese activities may be performed only by a limited
number of enterprises,” namely, those capable of conducting scientific experimentation,
developing and integrating subsystems and systems, evaluating and testing technologies, or
upgrading existing systems.'"" However, the EC ignores that the very regulation from which it
takes its list of permitted RDT&E activities states quite plainly that they are “broad categories
reflecting different types of RDT&E efforts.”'** Basic research alone may lead to “new and
improved military functional capabilities in areas such as communications, detection, tracking,
surveillance, propulsion, mobility, guidance and control, navigation, energy conversion,
materials and structures, and personnel support.”'** This broad variety of activities by itself
establishes that the definition of RDT&E is not limited to an enterprise or industry or group of
enterprises or industries.

120. DoD’s summaries of its research activities, on which the EC relies, provide further
examples of the breadth of DoD’s RDT&E interests. The summaries break DoD RDT&E into
ten main categories: aircraft, electronics and communications systems, miscellaneous, missile

10 ECFWS, para. 767, citing DoD 7000.14-R, § 050201 (Exhibit EC-525).

41 ECFWS, para. 768.

42 DoD 7000.14-R, § 050201 (Exhibit EC-525).

3 DoD 7000.14-R, § 050201 (Exhibit EC-525).



NON-BCI VERSION

United States — Measures Affecting Trade First Written Submission of the United States
in Large Civil Aircraft (Second Complaint) (DS353) July 6,2007 — Page 41

defense, missiles, ordnance and weapons, ships, space systems, classified, and vehicles. The
“Miscellaneous” category encompasses a broad range of topics, among them technical
information services; advanced marine biological systems; clothing, equipment, and shelter
technology; environmental protection; corrosion; and human social and culture behavior
modeling."** Thus, DoD conducts RDT&E activities related to almost all sectors of the
economy.

121.  The EC argues in the alternative that if the Panel finds the RDT&E program to be de jure
non-specific, it should find the program to be de facto specific because “Boeing has received a
disproportionate amount of RDT&E funding over the years.”'* The EC, however, never
explains exactly what Boeing’s RDT&E funding is disproportionate to. As noted in Part I,
Section B, the proper comparison for a disproportionality analysis is with the baseline of
potential recipients. In the case of DoD RDT&E, the most appropriate baseline would be the
suppliers of the military systems, as those are the products that DoD seeks to develop through
RDT&E. Boeing’s share of total RDT&E contracting from 1996 through 2006 was 13.6 percent,
which is not disproportionate with its 11.5 percent share of total DoD purchases of supplies and
equipment.'*® The EC also asserts that the top five RDT&E contractors had a 46.8 percent share
of total RDT&E expenditures.'*” However, it fails to explain why this figure demonstrates
anything about Boeing, or why this figure is “disproportionate” to something else. Thus,
consideration of the “other factor” of proportionality does not suggest that DoD RDT&E is
specific.

122.  The actual amount of RDT&E spending in various sectors further demonstrates that DoD
RDT&E is not specific to any particular industry. Aircraft accounted for only 9.1 percent of
DoD RDT&E funding, with aircraft engines (which neither Boeing nor Airbus produce)
accounting for 11.8 percent. Electronics accounted for 11.8 percent. Missiles and space
accounted for 14 percent. And other areas of research — a category that encompasses a huge
range of topics — accounted for 8.0 percent of DoD’s RDT&E spending.'*®

123.  The fallacy of the EC’s assertions of specificity is clear from the EC’s statement that “al/
RDT&E funding went to research-based defense and aerospace companies.”'* In fact, DoD’s
data on its contracting for RDT&E services show that in just one year (2006) thousands of

144 PEs 0603709N, 0602723A, 0603105A, 0603721N, 0604016D8A, and 0602670DSZ.
5 ECFWS, para. 770.

146 Top DoD Contractors: Percentage of Contracting (Exhibit US-32). The EC cites 12.6 percent, for the
1991-2006 period. ECFWS, para. 770. The United States used data for the 1996-2006 period because that is the
longest time for which DoD had available comprehensive data allowing a systematic comparison between the value
of RDT&E contracts and contracts for supplies, and equipment.

7 ECFWS, para. 770.
% DoD RDT&E Contract value by subject matter (Exhibit US-33).
9 ECFWS, para. 770.
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companies performed these services for DoD."" Even among DoD’s top contractors, there are
two universities (the Massachusetts Institute of Technology and Johns Hopkins), one
consultancy (Booz Allen Hamilton), one construction company (the Bechtel Group), and
Honeywell, a diversified company that gets less than 15 percent of its revenue from U.S.
government sales.””' Hence, “research-based defense and aerospace companies” are not the sole
participants in RDT&E activities. A de facto specificity analysis only reinforces the conclusion
drawn from consideration of the de jure factors, that DoD RDT&E contracting is not specific.

C. The EC’s Arguments About Potential “Dual Use” for Military Technologies Ignores
Its Own Evidence of the Military Purpose of the RDT&E Activities at Issue.

124.  Having failed to demonstrate that there is neither a financial contribution nor benefit to
Boeing, the EC attempts to paint a picture of DoD surging forward in areas of advanced
technology, carrying Boeing’s large civil aircraft along with it, free of charge. However, the
notion that the military is technologically ahead of the commercial sector is plainly an
anachronism. That may have been true during World War II and the beginning of the Cold War,
when the U.S. government did outspend the civil sector in research. However, that balance
tipped 25 years ago. During the period subject to the EC claims, private industry outspent the
DoD by factors of between two-to-one and five-to-one.””* As Under Secretary of Defense
Jacques Gansler testified in 1998:

The Department plans to continue to increase its reliance on
commercial technologies. In many cases, there is simply no
choice. Commercial technologies, especially in the areas of
electronics, advanced computing, communications and medical
research are simply better than what we can develop on our own,;
and the gap will only grow as commercial industry continues to
out-spend the Department in research and development in these
critical technologies.'>

The electronics, computing, and communications technologies that Under Secretary Gansler
highlighted are critical for large civil aircraft. But in aeronautics, too, industry has moved ahead
of DoD in the areas that are of commercial interest. That is why DoD plans to buy civil
airframes for applications such as aerial tankers and the Navy’s multi-mission aircraft.

150 DoD RDT&E Contracts $25,000 or Greater, FY 2006 (Exhibit US-34).

51 DOD Reports on Top Contractors Receiving RDT&E Awards FY 1991-FY 2005, pp. 1-13 (Exhibit EC-

529); Form 10-K, Honeywell International, pp. 7 and 20 (Feb. 16, 2007) (Exhibit US-35).

152 Historical Data on DoD vs. Civil R&D (Exhibit US-36).

153" Statement of Under Secretary of Defense for Acquisition and Technology, Honorable Jacques S.

Gansler, Subcommittee on Acquisition and Technology, Senate Armed Services Committee, p. 7 (March 12, 1998)
(Exhibit US-37).
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125.  Thus, when DoD speaks of “dual use” technology it means one of two things: (1) an
existing civil technology capable of adaptation to a military use; or (2) a technology in which
DoD can use civil sector interest to obtain a contribution to development costs from civil sector
companies. The goal is not to aid the civil sector in general, or large civil aircraft in particular.
It is, instead, to get the civil sector to help DoD. As Undersecretary of Defense for Acquisition
and Technology Paul Kaminski testified in 1996, around the height of enthusiasm for “dual-use”
technology:

Leveraging the commercial sector, the essence of the dual-use
strategy, gives us a tremendous opportunity to field advanced

weapons both more quickly and affordably. The department’s
dual-use strategy consists of three pillars

. invest in dual-use technologies critical to military
applications

. integrate military and commercial production

. insert commercial components into military systems

The first pillar means leveraging the commercial sector’s base of
research and technology to foster military useful technology. The
second involves leveraging the commercial sector’s low-cost
production capabilities by manufacturing commercial and military
items on the same production lines. The third pillar requires
creating the incentives and management approaches inside the
DoD necessary to facilitate using these dual-use, dual-produced
items in military equipment.'**

In either case, civil technology is a means to obtain a military objective for a lower cost.

126. The EC means something quite different when it uses the term “dual use.” It means any
military technology with a “potential” civil use. Whether that use is realistic or practical is
irrelevant to the EC’s analysis. As long as one of the EC’s consultants can conceive of some
theoretical civil use for a military technology, the EC treats it as dual use, and assigns a greater
share of its value to large civil aircraft than to military uses. The EC thus focuses on a
technology flow that does not exist (from military to civil aviation) when plainly the flow is the
reverse, and then assumes an applicability to large civil aircraft — an equally incorrect premise.

154 Statement of Paul G. Kaminski, Undersecretary of Defense for Acquisition and Technology,

Subcommittee on Acquisition and Technology, Senate Armed Services Committee, p. 5 (Mar. 20, 1996) (Exhibit
US-38).



NON-BCI VERSION

United States — Measures Affecting Trade First Written Submission of the United States
in Large Civil Aircraft (Second Complaint) (DS353) July 6,2007 — Page 44

1. The EC disregards evidence that the RDT&E projects identified in its
submission were military in nature.

127.  There is no question that DoD engages in some research into “dual use” technologies to
“leverage” evolving civil technologies into military applications. As the EC notes, it even had a
small program (now discontinued) of that name, the “Dual Use Science and Technology
Program.” The EC and its consultants, however, try to turn the concept around, treating it as
military technology moving to the civil sector. They argue, based on hypothetical applications
of military technology to civil applications, that a vast array of research programs in fact
contribute to civil technology. On that basis they estimate a value for each program and attribute
a significant fraction to Boeing’s production of large civil aircraft.'”

128.  This effort by the EC is plagued with errors. The conclusions by its consultants, CRA, as
to what projects are “dual use” are entirely superficial, based upon the presence in program
descriptions of “buzz words” that indicate nothing about the actual relevance or even theoretical
usefulness of the research in the civil sector. For example, the EC consultants identify projects
as “dual use” any time the term “composites” appears.'*® But there are a broad array of
composite materials, many of which have no practical application on large civil aircraft. A
reference to “composites” represents — at best — a superficial similarity to the materials used on
large civil aircraft. However, the EC ignores all information that indicates, with far more
credibility, stated military applications of each program. Second, CRA fails to appreciate that
most research — even most aeronautics research — is with contractors other than Boeing,
universities, independent research laboratories, or DoD’s own internal labs. Third, CRA ignores
the fact that the R&D summaries upon which it relies contain information that proves its
methodology vastly overstates the actual amount that DoD pays for Boeing RDT&E services.
Section C.2 deals with the second and third points in more detail.

a. The DoD contracts as issue underscore their military mission.

129. CRA’s characterization of DoD RDT&E activities is highly subjective, and highly
inaccurate. CRA reviewed the summaries of RDT&E activities published by DoD each year,
which divide RDT&E activities into “Program Elements” (“PEs”), and subdivides those into
“projects.” CRA looked at descriptions of projects and concluded that some had potential civil
applicability. The United States has already noted one flaw in this approach, namely that
“potentially applicable” is not the same as “directly applicable” or “applicable in practice” and
that as a legal matter potential or theoretical use does not constitute a financial contribution or a
benefit. However, CRA errs further in disregarding the military focus of these program
elements, which is clear from the description of the program elements on which CRA relies:

. Defense Research Sciences (PE 0601102F) — “This program consists of

155 Exhibit EC-7, Appendices D and E.
156 Exhibit EC-7, Appendix A, p. 6.
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extramural research activities in academia and industry along with in-house
investigations performed in the Air Force Research Laboratory. This program
funds fundamental broad-based scientific and engineering research in areas
critical to Air Force weapons systems.”"’

. Materials (PE 0602102F) — “This program develops advanced materials,
processing, and inspection technologies to reduce life cycle costs and improve
performance, affordability, supportability, reliability and survivability of current
and future Air Force systems and operations. . . . This program is in Budget
Activity 2, Applied Research, since it develops and determines the technical
feasibility and military utility of evolutionary and revolutionary technologies.”"®

. Aerospace Vehicle Technologies (PE 0602201F) — “Resulting technologies
reduce life cycle costs and improve the performance of existing and future
manned and unmanned aerospace vehicles. . .. This program is in Budget
Activity 2, Applied Research, since it develops and determines the technical
feasibility and military utility of evolutionary and revolutionary technologies.”'

. Aerospace Propulsion (PE 0602203F) — The program has five projects, each
focusing on a technology area critical to the Air Force.”

n “high-speed airbreathing propulsion engines to include combined cycle,
ramjet, and hypersonic scramjet technologies;”'*

. “new fuels, lubricants, and combustion concepts and technologies for new
and existing engines”’;

u “enhance performance and affordability of existing weapon systems”’;

= “efficient energy conversion/storage, power generation/power
conditioning/distribution, and thermal management techniques for

157 Exhibit R-2, RDT&E Budget Line Item Justification, 0601102F Defense Research Sciences, p. 1 (Feb.
2006) (Exhibit EC-419) (emphasis added).

158 Exhibit R-2, RDT&E Budget Line Item Justification, 0602102F Materials, pp. 1-2 (Feb. 2006) (Exhibit
EC-420) (emphasis added).

159" Exhibit R-2, RDT&E Budget Line Item Justification, 0602201F Aerospace Vehicle Technologies, p. 1
(Feb. 2006) (Exhibit EC-421) (emphasis added).

10" The inclusion of this project is especially inconsistent as the EC elsewhere acknowledges — repeatedly —
that research into engines is not relevant to large civil aircraft and is not properly attributable to large civil aircraft.
Exhibit EC-18, pp. 7, 10-12, 16-20. (The United States cites these pages only to show that the EC concedes that
engine research should be excluded, and not to suggest that the EC calculations on those pages are correct. They are
not.)
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ground, air, and space military applications”; and

= “advances in rocket technologies for space access, space maneuver, and
tactical and strategic missiles.”'®!

Aerospace Sensors (0602204F) — “Advances in aerospace sensors are required to
increase combat effectiveness by providing ‘anytime, anywhere’ surveillance,
reconnaissance, precision targeting, and electronic warfare capabilities.”'**

Dual Use Science and Technology (0602805F) — “In FY 2006, this PE will be
cancelled as a result of higher Air Force priorities. . . . This program seeks to
leverage industry investments with interests in advanced technologies of mutual
advantage to the Air Force and the commercial sector. A key objective of this
program is for the Air Force to stimulate the development of dual use
technologies so as to provide greater access to commercially developed
technologies and to promote more affordable defense systems that maintain
battlespace superiority.”'®

Advanced Materials for Weapons Systems (0603112F) — “This program develops
and demonstrates materials technology for transition into Air Force systems. . . .
This program is in Budget Activity 3, Advanced Technology Development, since
it develops and demonstrates technologies for existing system upgrades and/or
new system developments that have military utility and address warfighter
needs.”'*

Flight Vehicle Technology (0603205F) — “{T }his project developed technologies
for fixed and bare base operations, including airfield pavements, energy systems,
air base survivability, air base recovery, protective systems, airfield fire
protection, and crash rescue. This program is in Budget Activity 3, Advanced
Technology Development, since it develops and demonstrates technologies for
existing system upgrades and/or new system developments that have military

161

Exhibit R-2, RDT&E Budget Line Item Justification, 0602203F Aerospace Propulsion, p. 1 (Feb. 2006)

(Exhibit EC-422) (emphasis added).

162 Exhibit R-2, RDT&E Budget Line Item Justification, 0602204F Aerospace Sensors, p. 1 (Feb. 2006)
(Exhibit EC-423) (emphasis added).

163

Exhibit R-2, RDT&E Budget Line Item Justification, 0602805F Dual Use Science & Technology, p. 1

(Feb. 2006) (Exhibit EC-424) (emphasis added).

164 Exhibit R-2, RDT&E Budget Line Item Justification, Advanced Materials for Weapon Systems
0603112F, pp. 1 (Feb. 2006) (Exhibit EC-425) (emphasis added).
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utility and address warfighter needs.”'’

. Aerospace Technology Dev/Demo (0603211F) — “Advanced aerospace structures
are demonstrated to sustain and enhance the capability of current and future
aerospace vehicles, such as a next generation bomber.”'%

. Aerospace Propulsion and Power Technology (0603216F) — “The program has

six projects, each focusing on technologies with a high potential to enhance the
performance of existing and future Air Force weapons systems.”"®’

. Industrial Preparedness (0708011F) — “The DoD Manufacturing Technology
(ManTech) program is mandated by Section 2521, Title 10, United States Code,
to create an affordable, world-class industrial base manufacturing capability
responsive to the warfighter’s needs. . . . When mature processes are not
available, laboratory-developed initial process capabilities are matured and
inserted into weapon system programs.”'®

CRA also ignored text indicating that individual projects focused on military objectives.'®

130. These are especially significant lapses because CRA based its conclusion that projects

165 Exhibit R-2, RDT&E Budget Line Item Justification, 0603205F Flight Vehicle Technology, p. 1 (Feb.

2005) (Exhibit EC-426) (emphasis added).

166 Exhibit R-2, RDT&E Budget Line Item Justification, 0603211F Aerospace Technology Dev/Demo, p. 1

(Feb. 2006) (Exhibit EC-427) (emphasis added).

167 Exhibit R-2, RDT&E Budget Line Item Justification, 06032126F Aerospace Propulsion and Power

Technology, p. 1 (Feb. 2006) (Exhibit EC-428) (emphasis added).

1% Exhibit R-2, RDT&E Budget Line Item Justification, 0708011F Industrial Preparedness, p. 1 (Feb.

2006) (Exhibit EC-31) (emphasis added).

19 pE 0601 102F, Project 2302 (Feb. 1997) (“This project seeks to develop a fundamental understanding of

the behavior of aecrospace materials, structures, and supporting facilities, leading to cost-effective development and
safe and reliable operation of superior weapons and defensive systems.”); PE 0601102F, Project 2302 (Feb. 2006)
(“Analyze structural fatigue and mechanics, adaptive structures, and material properties to improve the design,
robustness, and performance of air and space systems to include multi-mission unmanned aerial vehicles
(UAVs).”); PEO601102F, Project 2313 (Feb. 2006) (“The goal is to develop useful quantitative models of the way
Air Force warfighters perceive, appraise, and manipulate their environment . . . .”); PE 0602102F, Project 2304
(Feb. 2006) (“Advanced research on cooperative control in dynamic, uncertain adversarial environments with
applications to swarms of smart munitions, unmanned aerial vehicles, (UAVs), and constellations of small
satellites).”); PE 0601102F, Project 2304 (Feb. 2006) (“Elucidated complex problems in system
diagnostics/prognostics, air mobility contingencies, and strategic/tactical planning for battlespace information
management.”); PE0601102F, Project 2302 (Feb. 1996) (“Performed research on explosive materials. . . . ”); PE
0601102F, Project 2302 (Feb. 1998) (“Investigated the fundamental behavior of vibro/acoustic systems and
aeroelastic structures to apply toward reduction of noise and structural fatigue in aircraft with internal bomb bays
(B-1, F-22, Joint Strike Fighter).”) (emphases added passim). These examples all come from budget documents
related to PE 0601102F, which the EC submitted as Exhibit EC-419.
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had potential civil aircraft applicability based on the presence in the description of broad generic
“keywords” (such as “composite materials,” “polymer,” or “vehicle integrity”) that could also be
used to describe any number of technologies, most of them with no relation whatsoever to large
civil aircraft. In doing so, CRA ignored that weapons systems and warfighters have numerous
performance requirements that are simply irrelevant to large civil aircraft. They must survive in
“adversarial environments,” namely those that subject them to weapons fire. They must have
electronic countermeasures or other means of evading detection and attack. They may need the
capability to engage in extreme maneuvers at supersonic speeds. They may need to airdrop
bombs, or cargo, or paratroopers. All of these capabilities are useless for the production and
development of large civil aircraft. They would simply add cost with no improvement in
relevant performance criteria. Thus, whether it is “composite materials,” “polymers,” “vehicle
integrity,” or some other common aerospace term, results directed to a military objective are
highly unlikely to advance performance criteria critical for large civil aircraft. In short, the CRA
analysis is both simplistic and wrong — rather like saying that the DoD research referenced by the
EC had a dual use on airliner tray tables because they are made of polymers.

99 ¢¢

b. The evidence on the “general” aeronautics RDT&E projects on which the
EC focuses — the DUS&T, Industrial Preparedness research, and
composites research — merely reinforces the conclusion that DoD
research does not convey an advantage to the production and
development of large civil aircraft.

131.  These errors are not merely the output of a few careless consultants. They also appear in
the extensive discussion the EC devotes to attacking the Dual Use Science and Technology
(“DUS&T”) Program'™ and the Manufacturing Technology (“ManTech”) Program as examples
of how DoD RDT&E benefits the U.S. large civil aircraft industry. However, an objective
consideration of the evidence leads to the opposite conclusion.

132.  The very existence of the DUS&T Program underscores that the propagation of what the
EC labels “dual-use” technology is not, and was never, part of DoD’s mission. If it were, a
special program would be superfluous. The size of the program further demonstrates exactly
how unimportant explicitly dual use research was to DoD. The DUS&T Program represented a
tiny portion of DoD’s total RDT&E spending — a mere 0.03 percent,'”" and the program was
cancelled in 2006 “as a result of higher Air Force priorities.”'’* But perhaps the most important
point is that the DUS&T Program was not designed to benefit industry. Rather, DoD sought to
reduce its own cost for new technology by spreading costs over military and civil users and to
get private industry to pay for the civil use of the technology. As the program description
explains:

170 por purposes of this discussion, we use “DUS&T Program” to refer to the DUS&T Program itself and
its predecessors, the Technology Reinvestment Project (“TRP”) and the Dual Use Applications Program (“DUAP”).

I DUS&T Funding (Exhibit US-39).

172 pE 0602805F (Feb. 2006) (Exhibit EC-424).
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This program seeks to leverage industry investments with interests
in advanced technologies of mutual advantage to the Air Force and
the commercial sector. A key objective of this program is for the
Air Force to stimulate the development of dual use technologies so
as to provide greater access to commercially developed
technologies and to promote more affordable defense systems that
maintain battlespace superiority. A critical component of this
program is the cost-sharing requirement from industry and specific
Air Force Programs.'”

Thus, the DUS&T Program underscores that where a DoD contracting agency sees additional
direct applications for purchased technology, it seeks to obtain private sector contribution for the
development of the technology.

133.  The EC’s conclusion that “DOD’s ManTech Program is a component of the RDT&E
Program through which the US LCA industry derives benefit” is also unfounded.'”* The EC
concedes that the stated purpose of the ManTech Program is “to focus on military needs.”'”
However, it then cites evidence that ManTech seeks to “transition{} technology to proposed end
users” as evidence that the program seeks to benefit large civil aircraft.'”® In light of the stated
purpose of the program, the only conclusion is in fact that DoD seeks to strengthen defense
contractors in their defense businesses.

134.  The EC seeks to avoid this conclusion by selective quotation. For example, the EC tries
to create the impression of a broad mission to benefit industry when it quotes Deputy Under
Secretary of Defense Sue Payton as saying:

The ManTech Program focuses on transition and scale-up of
military-driven technologies to the industrial base, improving the
competitiveness of defense contractors, and strengthening
domestic manufacturing capabilities . . . .'”’

However, the ellipsis excises the words “in industries such as precision optics, composites
fabrication and microwave vacuum devices,” making clear that ManTech does not embody a
broad commitment to the civil aircraft sector. In fact, Boeing makes none of the listed products.

173 PE 0602805F (Feb. 2006) (Exhibit EC-424).

7% ECFWS, para. 742.

175 ECFWS, para. 742.

176 ECcFW S, para. 743. The EC quotes similar statements in paragraphs 744 745.

177 ECFWS, para. 745, quoting Department of Defense Manufacturing Technology Program, Affordable

and Responsive Manufacturing Technologies for the U.S. Military, introduction (Exhibit EC-500).
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Like Airbus it buys composites from suppliers.'”® The EC also eliminates the preceding
paragraph of Payton’s st