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L INTRODUCTION AND EXECUTIVE SUMMARY

1 In itsappellant’ s submission, Japan has appealed five findings of the Panel in this
dispute, three of which concern the United States Department of Commerce’s (“Commerce”)
determination of likelihood of continuation or recurrence of dumping and two of which concern
the status of Commerce’ s Sunset Policy Bulletin. The Panel’ s findings with respect to these five
issues were correct. Therefore, the Appelate Body should affirm al five findings.

2. First, the Panel correctly found that the evidentiary basis for Commerce’ s determination
of likelihood of continuation or recurrence of dumping in the sunset review of the antidumping
duty order on corrosion-resistant carbon steel flat products from Japan was sufficient. Based on
the facts that were established on the record — which Japan is now improperly asking the
Appellate Body to reconsider — the Panel correctly found that Commerce had a sufficient factual
basis from which to reasonably draw the conclusions that it did concerning the likelihood of
continuation or recurrence of dumping.

3. Second, the Panel correctly found that Commerce’ s determination of likelihood on an
order-wide basis was not inconsistent with Articles 11.3 and 6.10 of the WTO Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994 (“ AD
Agreement”). Given tha Article 11.3 does not require Commerce to caculate adumping margin
in asunset review, the Panel correctly declined to interpret the incorporation of the evidentiary
provisions of Article 6.10 to create new substantive obligationsin Article 11. Article 6.10
regulates the process of calculating margins of dumping; therefore, because Article 11 has no
substantive requirement to calculate amargin of dumping, any procedural or evidentiary
requirement related to calculating amargin of dumping, including Article 6.10's requirement that

margins be calculated on a company-specific basis, smply does not apply.
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4, Third, the Panel correctly found that Commerce’ s reliance on administrative review
dumping margins as a basis for its likelihood determination was not inconsistent with Articles
2.4 or 11.3 of the AD Agreement. The substantive disciplinesin Article 2 governing the
calculation of dumping margins in making adetermination of dumping do not apply in making a
determination of likelihood of continuation or recurrence of dumping under Article 11.3.
Therefore, it was not necessary for the Panel to examine further Japan’s claim that Commerce's
reliance upon margins calculated using “ zeroing” made Commerce’ s likelihood determination
inconsistent with Article 2.4 of the AD Agreement.

5. Fourth, the Panel correctly found that Commerce s Sunset Policy Bulletin iSnot a
measure that can be challenged as such and that the United States did not act inconsistently with
Article 18.4 of the AD Agreement. The Sunset Policy Bulletin is not alegal instrument under
U.S. law —itisnot a“measure.” Accordingly, it cannot mandate WTO-inconsistent behavior.

6. Finally, the Panel correctly found that Japan has failed to show that the Sunset Policy
Bulletin as such isinconsistent with Article 11.3 of the AD Agreement regarding the
investigating authorities’ obligation to determine likelihood in sunset reviews or with Article 6.10
of the AD Agreement regarding the basis of likelihood determinationsin sunset reviews. The
Panel correctly concluded that the Bulletin did not constitute a measure that can be challenged in
WTO dispute settlement proceedings. As such, the Panel was not required to consider Japan's

“assuch” claimsin respect of particular provisions of the Sunset Policy Bulletin.
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II. ARGUMENT

A. The Appellate Body Should Disregard Japan’s Claims and Allegations that
the Panel Failed to Apply the Correct Standard of Review

7. In this proceeding, the Panel correctly identified and followed the standard of review
applicable to disputes under the AD Agreement.! The Panel correctly summarized its obligations
in examining the claims beforeit as follows:

In light of this standard of review, in examining the claimsunder the Anti-dumping
Agreement in the matter referred to us, we must evaluate whether the United States
measures at issue are consistent with relevant provisions of the Anti-dumping
Agreement. We may and must find them consistent if wefind that the United States
Investigating authorities have properly established the facts and evaluated the facts
in an unbiased and objective manner, and that the determinations rest upon a
"permissible" interpretation of the relevant provisions. Our task is not to perform a
de novo review of the information and evidence on the record of the underlying
sunset review, nor to subgtitute our judgment for that of the US authorities, even
though we might have arrived a a different determination were we examining the
record ourselves.?

The Panel faithfully followed this framework in assessing Japan’s claims, as well as the facts and
arguments presented by the parties.
8. Japan alleges, however, that the Panel “failed” to gpply the proper standard of review in

examining Japan’'s daims.?® Japan’s claims, concerning inconsistent action by the Panel with

Article 11 of the DSU and Article 17.6 of the AD Agreement (which it citesin its Appellant

! Panel Report, paras. 7.1-7.5 (discussing Article 11 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (“DSU”) and Article 17.6 of the AD
Agreement).

2 Panel Report, para. 7.5.

* Japan Appellant Submission, paras. 3-15.
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Submission), are outside the scope of gppellate review because Japan failed to include themin its
notice of appeal.

9. Rule 20(2)(d) of the Working Procedures requires anotice of appeal to include “abrief
statement of the nature of the appeal, including the allegations of error in the issues of law
covered in the panel report and legal interpretations developed by the panel.”* Japan’s notice of
appeal does not include any reference to either Article 11 of the DSU or Article 17.6 of the AD
Agreement. Nor doesit include any allegation, either explicit or implied, that the Panel may
have failed to apply the correct standard of review.

10.  Japan’'sclaimsof error are serious allegations that should not have been made without
proper notification to the United States and third parties in the notice of appeal. As such, the
Appellate Body should find that Japan’ s notice of appeal does nat provide adequate noticethat a

claim that the Panel failed to apply the proper standard of review would be argued by Japan on

appeal »

* Working Procedures for Appellate Review (“ Working Procedures”), WT/AB/WP/3 (28
February 1997).

® United States - Countervailing Measures Concerning Certain Products from the
European Communities (“US - Countervailing Measures”), WT/DS212/AB/R, Report of the
Appellate Body, adopted 8 January 2003, paras. 74-75 (“[1]f appellants intend to argue [an] issue
on appeal, they must refer to it in Notices of Appeal in away that will enable appelleesto discern
it and know the case they have to meet.” In US - Countervailing Measures, the issue was an
Article 11 claim not made in the notice of appeal, but made in the submission.); United States -
Continued Dumping and Subsidy Offset Act of 2000 (“US - CDSOA”), WT/DS217/AB/R,
WT/DS234/AB/R, Report of the Appellate Body, adopted 27 January 2003, paras. 190-206 (“[1]f
an appe lee has not received sufficient notice in the Notice of Appeal that a particular daim will
be advanced by the appellant, that claim normally will be excluded from the appeal.”).



United States - Sunset Review of Anti-dumping Duties on Corrosion- Appellee’s Submission of the United States
Resistant Carbon Steel Flat Products From Japan (AB-2003-5) October 10, 2003 - Page 5

B. The Panel Correctly Found That Article 11.3 Does Not Impose a Particular
Methodology That Must Be Followed in Determining Likelihood of
Continuation or Recurrence of Dumping
11. Customary rules of treaty interpretation dictate that the words of atreaty are the starting
point.® Thetext of Article11.3 of the AD Agreement provides that a definitive antidumping duty
must be terminated after five years unless the authorities determine that “the expiry of the duty
would belikely to lead to continuation or recurrence of dumping and injury.” Specifically,
Article 11.3 provides:
Notwithstanding the provisionsof paragraphs1[’] and 2[?], any definitiveanti-dumping
duty [(“antidumping duty order” in U.S. parlance)] shall be terminated on a date not

later than five years from its imposition . . . unless the authorities determine, in a
review initiated before that date on their own initiative or upon a duly substantiated

® The Appellate Body has recognized that Article 31 of the Vienna Convention reflects a
customary rule of interpretation. Article 31(1) providesthat a*“treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.” (Emphasis added.) In applying thisrule, the
Appellate Body has cautioned that an interpreter islimited to the words and concepts used in the
treaty, and tha the principles of interpretation set out in Article 31 “neither require nor condone
the imputation into atreaty of words that are not there[.]” India - Patent Protection for
Pharmaceutical and Agricultural Chemical Products, WT/DS50/AB/R, Report of the Appellate
Body, adopted 16 January 1998, para. 45.

" Paragraph 1 of Article 11 provides that “[a]n anti-dumping duty shall remain in force
only aslong as and to the extent necessary to counteract dumping which is causing injury.”

8 Paragraph 2 of Article 11 isrelevant to types of reviews other than sunset reviews, such
as antidumping duty assessment reviews.
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request made by or on behalf of the domestic industry within a reasonable period of
time prior to that date, that the expiry of the duty would be likely to lead to
continuation or recurrence of dumping and injury.?? The duty may remain in force
pending the outcome of such areview.
2 \When the amount of the anti-dumping duty is assessed on a retrospective
basis, afinding in the most recent assessment proceeding under
subparagraph 3.1 of Article 9[°] that no duty isto be levied shall not by
itself require the authoritiesto terminate the definitive duty.
12.  Article 11.3 isa specific implementation of the general rule, found in Article 11.1 of the
AD Agreement, that an antidumping duty order shall remain in force only aslong as and to the
extent necessary to counteract dumping which is causing injury.*
13.  Thefocus of asunset review under Article 11.3, therefore, is on future behavior, i.e.,
whether dumping and injury are likely to continue or recur in the event of expiry of the duty, not
whether or to what extent dumping currently exists. Thus, neither the precise amount of
dumping in any oneyear, nor the precise amount of likely future dumping, is of central
significance to the results of the review; in any case, Article 11.3 does not require such
precision.* Thisisreinforced by note 22 of Article 11.3, which provides that “[w]hen the

amount of the anti-dumping duty is determined on a retrospective basis, afinding in the most

recent assessment proceeding . . . that no duty isto be levied shall not by itself require the

° Article9.3.1 addresses annual administrative duty reviews.

9 United States - Anti-dumping Duty on Dynamic Random Access Memory
Semiconductors (DRAMs) of One Megabit or Above from Korea (“ Korea DRAMSs"),
WT/DS99/R, Report of the Panel, adopted 19 March 1999, para 6.40; United States -
Countervailing Duties on Certain Corrosion-Resistant Carbon Steel Flat Products from
Germany (“ German Steel Sunset”), WT/DS213/AB/R, Report of the Appellate Body, adopted 19
December 2002, para. 70 (making the same point with respect to the parallel provision in the
SCM Agreement).

11 See, e.g., Korea DRAM:s, para. 6.43 (discussing prospective anaysis, albeit in the
context of adifferent type of review).
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authorities to terminate the definitive duty.” In other words, no specific amount of dumping —
even the most current —is decisive as to whether dumping islikely to continue or recur.

14.  The Panel correctly articulated what is required in making a sunset review determination
asfollows:

Article 11.3 does not impose a particular methodol ogy that must be followed for the
"likelihood" determination to be made in a sunset review. This does not mean that
the Anti-dumping Agreement is devoid of any obligation governing the requisite
nature of a sunset review determination. The text of Article 11.3 contains an
obligation "to determine” likelihood of continuation or recurrence of dumping and
injury. The text of Article 11.3 does not, however, provide explicit guidance
regarding the meaning of the term "determine”. The ordinary meaning of the word
“determine” is to “find out or establish precisely” or to “decide or settle”. The
requirement to makea* determination” concerning likelihood therefore precludesan
investigating authority from simply assuming that likelihood exists. In order to
continue the imposition of the measure after the expiry of the five-year application
period, it is clear that the investigating authority has to determine, on the basis of
positive evidence, that termination of the duty is likely to lead to continuation or
recurrence of dumping and injury. An investigating authority must have asufficient
factual basisto alow it to draw reasoned and adequate conclusions concerning the
likelihood of such continuation or recurrence.*?

15.  Japan claimsthat the Panel’ s findings concerning Commerce s likelihood determination
are legally flawed. Specifically, Japan claimsthat, contrary to the Pand’s findings, the
evidentiary basis for Commerce s likelihood determination isinsufficient,” that Commerce's

determination of likelihood on an order-wide basis is inconsistent with Articles 11.3 and 6.10 of

the AD Agreement,™* and that Commerce improperly relied upon dumping margins cal cul ated

12 Panel Report, para. 7.271 (footnotes omitted).
13 Japan Appellant Submission, paras. 53-87.
14 Japan Appellant Submission, paras. 88-106.
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using the “zeroing” methodology in making its likelihood determination.”® As demonstrated
below, Japan iswrong on all three counts.
1. Commerce Met Its Obligation Under Article 11.3 to Determine That
Dumping Was Likely to Continue or Recur Upon Revocation of the
Order
16. In its sunset review of the antidumping duty order on corrosion-resistant carbon steel flat
products from Japan, consistent with Article 11.3 of the AD Agreement, Commerce considered
whether revocation of the order would be likely to lead to continuation or recurrence of dumping.
In analyzing likelihood, Commerce considered the existence of dumping throughout the history
of the order as well as the volume of imports before and after issuance of the order.*
17.  ThePanel correctly found, on the basis of the facts on the record before Commerce, that
“we see no reason to conclude that the DOC did not have before it relevant facts constituting a
sufficient factual basisto allow it to reasonably draw the conclusions concerning the likelihood
of such continuation or recurrence that it did. We therefore find that the United States did not act
inconsistently with Article 11.3 in this respect in this case.”*
18.  Japan criticizes the Panel’ s fact finding, though makes no claim that the Pand has failed
to discharge its functions under Article 11 of the DSU.*® However, it is clear that Japan’s

complaint lies in the Panel’ s assessment of the facts before it and the weight it accorded those

> Japan Appellant Submission, paras. 16-52.

6 Decision Memorandum (“ Commerce Sunset Preliminary Decision Memorandum’)
(Exhibit JPN-8(c)), pp. 11-13, accompanying Corrosion-Resistant Carbon Steel Flat Products
From Japan; Preliminary Results of Sunset Review (“ Commerce Sunset Preliminary”), 65 FR
16169 (March 27, 2000) (Exhibit JPN-8(b)).

" Panel Report, para. 7.283 (footnote omitted).

18 Japan Appellant Submission, paras. 59-86.
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facts, and that there is no basis to disturb thisfinding. Under the circumstances, review of the
Panel’s fact finding is beyond the scope of appellate review.* Thus, Japan’s objections
regarding the sufficiency of the evidentiary basis upon which Commerce made its likelihood
determination should, for this reason alone, be rejected, and the Panel’ s finding that Commerce's
likelihood determination was not inconsistent with Article 11.3 of the AD Agreement should be
affirmed.

19.  Japan claimsthat the Panel erred by failing to review whether Commerce determined
likelihood based on positive evidence, evaluated in an objective manner. Japan iswrong. The
Panel examined whether Commerce based its likelihood determination on positive evidence,
evaluated in an objective manner, of dumping by Japanese companies and the trend in import
volumes was not inconsistent with Article 11.3 of the AD Agreement, and determined that it
had.?® Furthermore, the Panel found that Commerce was not obligated under Article 11.3 to

collect and consider additional evidence of “future facts.”#

®DSU Article 17.6. In EC — Measures Affecting Meat and Meat Products (Hormones),
Report of the Appellate Body, adopted 13 February 1998, WT/DS26/AB/R, the Appellate Body
explained,

Under Article 17.6 of the DSU, appellate review is limited to appeals on questions
of law covered in apanel report and legal interpretations devel oped by the panel

... Determination of the credibility of the weght properly to be ascribed to (that is,

the appreciation of) a given piece of evidence is part and parcd of the fact finding

process and is, in principle, left to the discretion of the panel asthetrier of facts...

Whether or not a panel has made an objective assessment of the facts before it, as

required by Article 11 of the DSU, is.. . . alegal question which, if properly raised
on appeal, would fall within the scope of appellate review.

para. 132 (emphasis added).
% Panel Report, paras. 7.278-7.283.
' Panel Report, para. 7.279.



United States - Sunset Review of Anti-dumping Duties on Corrosion- Appellee’s Submission of the United States
Resistant Carbon Steel Flat Products From Japan (AB-2003-5) October 10, 2003 - Page 10

20. Furthermore, asthe Panel found, the meaning given to the word “determine” in Article
11.3isits ordinary meaning - “to decide” something.? In the context of Article 11.3, the Panel
determined that the administering authority must decide, on the basis of “positive evidence,”
whether thereis alikelihood of continuation or recurrence of dumping and injury if the duty were
removed.? In other words, the administering authority “must have a sufficient factual basisto
allow it to draw reasoned and adequate condusions concerning the likelihood of such
continuation or recurrence.”*

21.  The Panel found that Commerce's determination of likelihood of continuation or
recurrence of dumping with respect to the antidumping duty order on corrosion-resistant carbon
steel fla products from Japan is consistent with this standard in all respects.®

22.  The Panel determined that Commerce was correct in finding that there was evidence of
dumping after imposition of the order.® Indeed, Commerce considered the results of the two
administrative reviews of the order on certain corrosion-resistant carbon steel flat products from
Japan that had been conducted and completed prior to the sunset review. Inthefirg
administrative review, for the period August 1996-July 1997, Commerce found that NSC was
dumping corrosion-resistant steel inthe United States and calculated a dumping margin for NSC

of 12.51 percent.?’

% Panel Report, para. 7.271.

2 d.

2 Id.

% Panel Report, paras. 7.272, 7.283.

% Panel Report, paras. 7.279, 7.282.

77 64 FR 12951(March 16, 1999) (POR - Aug. 1, 1996 though July 31, 1997) (Exhibit
JPN-15(e)). (Kawasaki did not request to be part of the administrative review.)



United States - Sunset Review of Anti-dumping Duties on Corrosion- Appellee’s Submission of the United States
Resistant Carbon Steel Flat Products From Japan (AB-2003-5) October 10, 2003 - Page 11

23.  Inthe second administrative review, Commerce found that both NSC and Kawasaki were
dumping subject merchandise in the United States and cal culated a dumping margin for NSC of
2.47 percent and a dumping margin for Kawasaki of 1.61 percent.® The find results of this
second administrative review, based on NSC's and Kawasaki’ s sales during the period August
1997-July 1998, were issued on February 14, 2000”° — just one month before Commerce issued
its preliminary sunset determination.®

24.  ThePanel determined further that, in the sunset review, Commerce also examined import
data from several sources and correctly found that U.S. imports of Japanese corrosion-resistant
steel had declined substantially shortly after the order was imposed and remained at depressed
levels for the entire period prior to the sunset review.** Based on these findings, the Panel agreed
that Commerce reasonably concluded that dumping by Japanese producers and exporters was
likely to continue or recur in the event of revocation of the order.®

25.  According to Japan, the Panel erred in accepting that Commerce’ s analysis of the
evidence was objective because tha analysis was based on “limited facts’ and a*“ predetermined

methodology.”* Specifically, Japan argues that the Panel failed to appreciate that Commerce's

% 65 FR 8935 (Feb. 23, 2000) (POR - Aug. 1, 1997 though July 31, 1998) (Exhibit JPN-
16(e)).

# The results were published in the Federal Register on February 23, 2000 (65 FR 8935)
(Exhibit JPN-16(€)).

% Commerce Sunset Preliminary, 65 FR at 16169 (Exhibit JPN-8(b)).

' Panel Report, para. 7.279.

% Panel Report, paras. 7.282-7.283. Commerce's conclusions are a Commerce Sunset
Preliminary Decision Memorandum, p. 29 (Exhibit JPN-8(c)); Decision Memorandum
(“ Commerce Sunset Final Decision Memorandum’™) (Exhibit JPN-8(e)) accompanying Final
Results of Full Sunset Review of Antidumping Duty Order (* Commerce Sunset Final™), 65 FR
47380 (Aug. 2, 2000) (Exhibit JPN-8(d)).

% Japan Appellant Submission, paras. 59-86.
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consideration of historical evidence of dumping and import volumes precludes a prospective
anaysiswhich, inturn, favors the interests of the domestic industry.* Thisis not an accurate
representation of the facts or of Commerce s analysis of those facts.

26.  ThePanel found that, “to the extent it will rest upon a factual foundation, the prospective
likelihood determination will inevitably rest upon a factual foundation relating to the past and
present.”*® In this case, Commerce considered the behavior of producers/exporters and whether
that behavior islikdy to continue or recur. Japanese producers/exporters have continued to
dump since the imposition of the antidumping order. Japan does not dispute this fundamental
fact. Furthermore, there was no evidence to support an inference that Japanese
producers/exporters would stop dumping if the discipline of the order wereremoved. No such
evidence was offered by any party, and none was apparent to Commerce. Japan’s Specious
arguments concerning bias cannot obscure this fundamental deficiency in the evidence presented
to Commerce by the Japanese companies; nor can they obscure the relevance of the evidence
relied upon by Commerce, especialy the evidence of continued dumping over the life of the
order.

27.  Commerce does not conduct a counterfactual inquiry in making the likelihood
determination, nor, the Panel found, does Article 11.3 of the AD Agreement require such an
inquiry.®* The exporter isthe only party that can explain its pricing behavior, and Commerce

provided the exporter with an opportunity to explain its present and possible future behavior in

3 Japan Appellant Submission, paras. 61, 67.
% Panel Report, para. 7.279.
% 1d.
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the sunset review proceeding.®” NSC attempted to explain why its import volumes remained
depressed and why these lesser levels were not probative of future behavior. Significantly,
however, NSC never explained or attempted to explain why, despite the fact that it has been
dumping since the imposition of the order, it would stop dumping if the order were removed.

28. Citing the Panel Report in German Steel Sunset, Japan suggests that the Panel’ s finding is
flawed because it did not consider that Commerce failed to solicit relevant information during the
sunset review.® Japan iswrong. Commerce’s sunset questionnaire asks exporters to provide
information as to whether they are likely to dump if the order is revoked.®* As discussed above,
the Japanese exporter NSC never stated or provided information to the effect that it would stop
dumping if the order wererevoked. In fact, asthe Panel noted, NSC relied upon evidence of its
own dumping in previous administrative reviews in making arguments about likelihood®; it
never, however, affirmatively stated that it was not now dumping or that it would stop dumping

if the order wasrevoked. In German Steel Sunset, the panel faulted Commerce for not

considering evidence already in its possession.”* In this case, the Panel agreed that Commerce

3 Commerce' s sunset questionnaire explicitly requests that interested parties, which
would include the Japanese exporters, provide: “A statement regarding the likely effects of
revocation of theorder . . ., which must include any factua information, argument, and reason to
support such statement.” 19 CFR 351.218(d)(3)(ii)(F) (Exhibit JPN-3). Commerce requested
informati on from Japanese exporters; that they failed to answer the question in athorough
manner, including the types of information Japan lists, e.g., in paragraphs 68 and 81 of its
Appellate Submission, is not an error that can be ascribed to Commerce.

% Japan Appellant Submission, para. 82.

¥ 19 CFR 351.218(d)(3)(ii)(F) (Exhibits JPN-3 and JPN-5).

“° Panel Report, para. 7.183.

- German Steel Sunset, WT/DS213/R, Report of the Panel, adopted 19 December 2002,
para. 8.118.
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did consider the evidencein its possession, i.e., showing that NSC was dumping; NSC did not
take advantage of Commerce s solicitation of evidenceto the contrary.

29.  Japan aso suggests that the Panel erred in not requiring Commerce to consider some
other unspecified evidence in Commerce’ s records in connection with the likelihood
determination.” The Japanese producers/exporters did not point to any such evidence during the
sunset review, and Japan has not pointed to any such evidence during this proceeding; Commerce
should not be required to guess what that evidence might be. The Panel therefore correctly
concluded that Commerce had beforeit the “rd evant facts constituting a sufficient factual basis’
to make its likelihood determination.*

30. Based on the facts that were established on the record, the Panel correctly found that
Commerce had a sufficient factual basis from which to reasonably draw the conclusions that it
did concerning the likelihood of continuation or recurrence of dumping. The A ppellate Body,

therefore, should reject Japan’s dlaim that the Panel erred in this respect.

2. There is No Obligation Under Article 11.3 or Elsewhere in the AD
Agreement to Determine Likelihood on a Company-specific Basis

31.  ThePanel correctly found that the provisions of Article 6.10 of the AD Agreement
concerning the calculation of individual margins of dumping in investigations do not require that
the determination of likelihood of continuation or recurrence of dumping under Article 11.3 of

the AD Agreement be made on a company-specific basis.** Japan clams that the Panel erred in

2 Japan Appellant Submission, paras. 60, 68.
3 Panel Report, para. 7.283.
“ Panel Report, paras. 7.203-7.208.
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thisregard. According to Japan, Article 11.4 of the AD Agreement incorporates the substantive
obligations of Article 6.10 concerning calculation of dumping margins for individual companies,
which in turn creates an obligation under Article 11.3 to make alikelihood determination on a
company-specific basis.® Japan iswrong. Theprovisions of Article 6 that are incorporated into
Article 11 do not operate to create new substantive obligations in sunset reviews.

32.  Article 11.4, which contains the procedural requirements for sunset reviews, incorporates
by reference “[t]he provisions of Article 6 regarding evidence and procedure” into Article 11;
i.e., it makes only certain provisions applicable to reviews carried out under Article 11. And,
given that there is “ no substantive requirement imposed by Article 11.3 or any other provision of
the Anti-Dumping Agreement, that an investi gating authority must actudly cd culate the (likely)
margin of dumping in a sunset review,” the Pand determined that the incorporation of the
evidentiary provisions of Article 6 do not create new substantive obligations within Article 11.%
Article 6.10, as the Panel pointed out, regulates the process of calculating margins of dumping.*’
Therefore, where there is no substantive requirement to calculate a margin of dumping, any
procedural or evidentiary requirement related to calculating amargin of dumping, including that
margins be cd culated on a company-specific basis, simply does not apply.

33. Furthermore, there is nothing in Article 11 of the AD Agreement, including in Article
11.4, that even suggests standards or criteriafor alikelihood of dumping determination that

would focus on individual companies likelihood of continuation or resumption of dumping. In

% Japan Appellant Submission, paras. 88-106.
% Panel Report, para. 7.207.
47 Id. (Emphasis added.)
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particular, the text of Article 11.3 does not distinguish between the specificity required for the
likelihood of dumping determination and the specificity required for the likelihood of injury
determination, and the latter determination isinherently order-wide.

34.  Thetext of Article 11.3, which contains the substantive requirements for antidumping
sunset reviews, also makes no reference to determining the likelihood of dumping for individual
companies, rather, it refersto review of the“definitive’ duty. Article 9.2 of the AD Agreement
makes clear that the definitive duty isimposed on a product-specific (i.e., order-wide) basis, not a
company-specific basis*® In addition, Article 9.4 of the AD Agreement, assumes that the
definitive antidumping duty isimposed with respect to a*“product,” i.e., on an order-wide basis,
not with respect to individual companies found to be dumping. This assumption iswhat enables
Article 9.4 to permit antidumping duties to be applied to “imports from exporters or producers
not included in the examination” conducted in the context of the antidumping duty investigation.
This assumption undermines Japan’ s claim that the definitive antidumping duty is necessarily
reviewed under Article 11.3 of the AD Agreement on a company-specific basis.

35. In sum, thereis no basisin the AD Agreement for Japan’s claim that a determination of
likelihood of continuation or recurrence of dumping under Article 11.3 of the AD Agreement
must be made on a company-specific basis. The Appellate Body, therefore, should reject Japan's
claim that the Pand erred in this respect.

3. The Appellate Body Should Dismiss Japan’s Claim That Commerce
Improperly Relied Upon Margins Calculated Using “Zeroing”

8 Article 9.2 begins with the following phrase: “When an anti-dumping duty isimposed
in respect of any product . ...” (Emphasis added.)
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Because It is Premised Upon Findings of Fact That the Panel Did Not
Make

36. The Panel correctly found that Article 11.3 of the AD Agreement does not require a
determination of dumping as set forth in Article 2 of the AD Agreement. In particular, the Panel
found that the substantive disciplinesin Article 2 governing the cdculation of dumping margins
in making adetermination of dumping do not apply in making a determination of likelihood of
continuation or recurrence of dumping under Article 11.3. Therefore, the Panel determined it
was not necessary to examine further Japan’s claim that Commerce’ s reliance upon margins
calculated using “zeroing” made Commerce' s determination that dumping was likely to continue
inconsistent with Article 2.4 of the AD Agreement.®

37.  Japan claimsthat the Panel erred in this regard, asserting that the margins of dumping
relied upon by Commerce are 