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I. INTRODUCTION

1 Asthe name of this dispute suggests, it concerns tax measures on soft drinks and other
beverages as well as syrups, concentrates, powders, essences and extracts that can be diluted to
produce such beverages (herenafter collectively referred to as*“ soft drinks and syrups’). At a
more fundamental level, however, this dispute concerns sweeteners and, in particular, Mexico’'s
discriminatory treatment of high-fructose corn syrup (“HFCS”), a corn-based sweetener produced
in the United States.

2. Since January 1, 2002, Mexico has imposed discriminatory tax measures on soft drinks
and syrups that favor its domestic cane sugar industry, in violation of its obligations under Article
Il of the General Agreement on Tariffsand Trade 1994 (“GATT 1994”). These measures have
essentially terminated exports of HFCS and damaged exports of HFCS-sweetened soft drinks and
syrups from the United States to Mexico.

3. Specificaly, in December 2001, the Mexican Congress approved an amendment of the
Ley del Impuesto Especial sobre Produccion y Servicios (“IEPS’, or Law on the Special Tax on
Production and Services) adding a 20 percent tax on soft drinks and syrups that use HFCS or any
sweetener other than cane sugar (“HFCS soft drink tax”), as well as a 20 percent tax on the
representation, brokerage, agency, consignment and distribution of such products (“distribution
tax”). In Mexico, cane sugar is amost entirely a domestic product, with very small volumes of
imports entering the Mexican market. The structure of this tax makes clear that it is targeted to
protect the Mexican cane sugar industry, and to stop the displacement of domestic cane sugar by
imported HFCS and soft drinks and syrups sweetened with HFCS. HFCS was devel oped with
soft drinks as its major market, and has already displaced sugar in soft drink and syrup
production in Canada and the United States; the Mexican sugar industry and its representativesin
Congress wished to prevent asimilar displacement in Mexico. Mexico’s discriminatory tax has
succeeded in terminating the use of HFCS in soft drinks and syrups in Mexico and terminating
almost all import of HFCS. It has a so significantly disadvantaged imports of HFCS-sweetened
soft drinks and syrups.

4, The HFCS soft drink and distribution tax continues to this day, and is embodied in the
following measures, which are the measures at issue in this dispute:
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Q) The |IEPS, as amended effective January 1, 2002, and its subsequent
amendments published on December 30, 2002, and December 31, 2003;?
and

(2 Related or implementing measures, contained in the Reglamento dela Ley
del Impuesto Especial sobre Produccion y Servicios published on May 15,
1990, the Resolucién Miscelanea Fiscal Para 2003 (Title 6) published on
March 31, 2003,> and the Resolucion Miscelanea Fiscal Para 2004 (Title
6) published on April 30, 2004,° which identify, inter alia, details on the
scope, calculation, payment, and bookkeeping and recording requirements
of the IEPS.

5. These measures are inconsistent with Mexico’ sobligations under Articles111:2 and 111:4
of the GATT 1994. The United States respectfully requests this Panel to recommend that
Mexico bring its measures into conformity with its obligations under GATT 1994.

I1. PROCEDURAL BACKGROUND

6. On March 16, 2004, the United States requested consultations with the Government of
Mexico pursuant to Articles 1 and 4 of the Understanding on Rules and Procedures Governing
the Settlement of Disputes (“DSU”) and Article XXII:1 of GATT 1994, regarding Mexico' s tax
measures on soft drinks and other beveragesthat use any sweetener other than cane sugar. This
request was circulated to WTO Members on March 18, 2004 (WT/DS308/1). Pursuant to this

! Ley del Impuesto Especial Sobre Produccién y Servicios, Diario Oficial de la Federacién (Mexican
official gazette, referred to below as “Diario Oficial”), Jan. 1, 2002, Segunda Seccidn at 32-45, text at
http://www.segob.gob.mx/dof/2002/enero/dof _01-01-2002.pdf, Exh. US-1. (Where the United States is submitted
both Spanish and English versions of the same exhibit, these are labelled ‘A’ and ‘B’ respectively. Thus, the Spanish
version of this exhibit is submitted as Exhibit US-1A; the English version is submitted as Exhibit US-1B.)

2 Se Reforman Y Adicionan Diversas Diposiciones de la Ley del Impuesto Especial sobre Producci6n y
Servicios, Diario Oficial, Dec. 30, 2002, Cuarta Seccion at 324-330, text at
http://www.segob.gob.mx/dof/2002/diciembre/dof _30-12-2002.pdf, Exh. US-2.

3 Se Reforman, Adicionan y Derogan Diversas Disposiciones de la Ley Del Impuesto Al Valor Agregado,
de la Ley Del Impuesto Sobre La Renta, de la Ley Del Impuesto Especial Sobre Produccion y Servicios, de la Ley
Del Impuesto Sobre Tenencia o Uso De Vehiculos, de la Ley Federal Del Impuesto Sobre Automoviles Nuevos y de
la Ley Federal De Derechos (Dec. 31, 2003), Exh. US-3. The full text of the IEPS as amended on Dec. 31, 2003 is
available from Chamber of Deputies, Mexican Congress, at http://www.diputados.gob.mx/leyinfo/index.htm; Exh.
US-4. All citations to the |EPS, unless otherwise specified, are to the |EPS as effective January 1, 2004 and
contained in Exh. US-4.

4 Text available from website of Mexican government Servicio de Administracién Tributario (SAT), at
ftp://ftp2.sat.gob.mx/asistencia_servicio_ftp/publicaciones/legislacion04/RLI1EPS.pdf , Exh. US-5.

® Text available from SAT at
http://www.sat.gob.mx/sitio_internet/informacion_fiscal/legidacion/52_3496.html, Exh. US-6.

® Text available from SAT at
http://www.sat.gob.mx/sitio_internet/informacion_fiscal/legidacion/52_3971.html; Exh. US-7.



Mexico — Tax Measures on Soft Drinks U.S. First Written Submission
and Other Beverages (WT/DS308) September 30, 2004 — Page 3

request, the United States and Mexico held consultations on May 13, 2004. Canada participated
as athird party to the consultations. These consultations failed to reach a mutually satisfactory
resolution to this dispute.

7. On June 10, 2004, the United States requested the establishment of a panel pursuant to
Article 6 of the DSU (WT/DS308/4). The Dispute Settlement Body (“DSB”) considered this
request at its meetings of June 20 and July 7, 2004, and established the Panel on July 7 with
standard terms of reference asfollows:

To examine, in the light of the relevant provisions of the covered
agreements cited by the United States in document WT/DS308/4,
the matter referred to the DSB by the United States in that
document, and to make such findings as will assis the DSB in
making the recommendations or in giving the rulings provided for
in those agreements.’

III. FACTUAL BACKGROUND
A. Sweeteners and Soft Drinks and Syrups

8. The products at issue in this dispute are sweeteners, as well as the soft drinks and syrups
that utilizethem. Although three principal sweeteners— HFCS, sugar, and high-intensity
sweeteners — can be used to produce soft drinks and syrups, the present dispute concernsonly
HFCS and cane sugar and the soft drinks and syrups sweetened with them. Sweeteners with a
caloric content (i.e., sugar and HFCYS) are often referred to as “ nutritive sweeteners.”

1. Sweeteners
(a) HFCS
0. HFCSisacorn-based liquid sweetener made using a sophi sticated, multi-stage
production process. HFCS derives its name from the fact that it is“high” in fructosein relation

to ordinary corn syrup, which contains no fructose.

10. HFCS was devel oped as alow-cost replacement for sugar in the beverage and food
industry. Research in the 1970s led to the discovery of a process that allowed for the efficient

7 WT/DS308/5/Rev.1.
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commercial production of corn syrups with fructose-glucose® ratios comparabl e to that of sugar.®
This led to the transformation of the sweetener market.

11. HFCS existsas aliquid and is composed of a monosaccharide mixture of varying
amounts of glucose and fructose, as well as smal amounts of other saccharides. HFCS existsin
the following three grades:

HFCS-42 | 42% fructose, 52% glucose, 6%
other saccharides

HFCS-55 | 55% fructose, 41% glucose, 4%
other saccharides

HFCS-90 | 90% fructose, 7% glucose and
3% other saccharides

12. HFCS-55isthe primary grade of HFCS used in soft drink production.’® HFCS-42, while
used in soft drink and juice production, is also used in the production of bakery products, canned
goods, dairy products and other foods. HFCS-90 is typically blended with HFCS-42 to make
HFCS-55, but it is also used as a sweetener in juice, candy, bakeries, and food processing.
Another fructose product is crystalline fructose (also known as chemically pure fructose), which
isapremium product used in dry mix beverages and pharmaceutical products aswell asafew
liquid soft drinks.

13. HFCS-55 was developed primarily for use in soft drinks and other beverages, and the
development of cost-effective technology to commercially produce HFCS-55 led to its rgpidly
replacing sugar as the principal sweetener in the soft drink industry in the United States and
Canada. Before the introduction of HFCS-55, sugar was the only sweetener used in non-dietetic
soft drinks. Between 1977 and 1982, U.S. HFCS-55 production grew from 15,000 short tons to
over 1.5 million short tons.** By the late 1980s, U.S. soft drink manufacturers relied almost
exclusively on HFCS. The same near-compl ete replacement of sugar took place shortly
thereafter in the Canadian market.”> HFCS replaced sugar in the U.S. and Canadian soft drink
markets because of its several competitive advantages over sugar.*®

8 Glucose is also referred to as dextrose.

% See The History of High Fructose Corn Syrup, 1996 Corn Annual, Exh. US-22.

10 see, e.g., Beverage Digest Fact Book 2004: Statistical Yearbook of Non-Alcoholic Beverages 163-64
(9th ed. 2004) (listing the soft drink brands and the grade of HFCS used).

1 See U.S. Corn Sweetener Statistical Compendium (USDA, Economic Research Service (ERS), Tables
18 and 19, U.S. HFCS-55 supply and use, 1977-92, at http://jan.mannlib.cornell.edu/data-sets/specialty/94002/.

12 See The History of High Fructose Corn Syrup, 1996 Corn Annual, Exh. US-22.

13 seeinfra 100 (discussing cost advantages and soft drink production with HFCS and sugar).
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14. A similar transformation of the Mexican sweetener market** was actually under way
before the Mexican Government intervened to protect the Mexican cane sugar industry. Mexican
imports of HFCS from the United States began in the early 1990s™ and grew rapidly until
Mexico imposed antidumping duties on U.S.-produced HFCS.** Mexican imports of HFCS from
the United States peaked in 1997 at nearly 270 thousand metric tons, declining sharply from June
1997 onward after provisional antidumping duties were imposed.”” From 1998 through 2000,
Mexican imports of HFCS from the United States remained stable although depressed, averaging
234 thousand metric tons per year.*®

15.  Almost immediately upon imposition of Mexico’s tax on January 1, 2002, however,
HFCS imports from the United States virtudly ceased. In 2002, Mexican imports of HFCS
totaled less than 30 thousand metric tons, falling again to just over 12 thousand metric tonsin
2003. Imports of HFCS-55, the grade used most commonly in soft drinks and syrups, dropped
from nearly 200 thousand metric tonsin 2001 to barely 18 thousand metric tons in 2002, the year
the HFCS soft drink and distribution taxes were imposed.®

16.  Production of HFCS began in Mexico in December 1995, shortly after thefirst HFCS
imports, when ajoint venture of two U.S. corporations opened operations in Guadalgara,
Mexico. In November 1996 a second company also initiated production of HFCS, initidly asa
Mexican-US joint venture and later as awholly-owned U.S. investment. These two companies
are the only Mexican producers of HFCS?* However, HFCS production in Mexico has always
been much smaller than cane sugar production.?

17.  Unfortunately, the present dispute is not the first time Mexico has acted to protect its cane
sugar industry from competition from other sweeteners. In August 2001, a binational panel

under Chapter 19 of NAFTA rejected Mexico’ s antidumping duties on HFCS from the United
States because Mexico had faled to show an imminent threat of material injury. As part of its
analysis, this panel agreed with Mexico that HFCS and sugar are like products because “both

14 Seeinfra para. 34 (recounting Mexican bottlers’ use of sugar/HFCS blends prior to imposition of
Mexico’s discriminatory taxes).

15 See Mexico Secretary of Economy, HFCS Imports from the U.S., Exh. US-10.

% The Mexicans imposed preliminary antidumping duties on HFCS-42 and -55 in June 1997, followed by
final antidumping duties in January 1998. Mexico later imposed final antidumping duties on HFCS-90 in September
1997.

7 Mexico Secretary of Economy, HFCS Imports from the U.S., Exh. US-10.

8 4.

¥ 4.

2 |d.
Production of HFCS in M exico began in December 1995 when ajoint venture of two U.S. corporations,
began operations in Guadalajara, Mexico. In November 1996, a second company began production of HFCS in San
Juan del Rio, Mexico. This company was initially a U.S.-Mexican joint venture, but has been owned entirely by the
US partner since March 2002. These two companies are the only producers of HFCS in Mexico.

2 See supra para. 24.
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products are finally sweeteners, with similar nutritional properties and similar sweetening
power.” %

18. In February 2000, the WTO concluded that Mexico’ s imposition of antidumping duties
on HFCS from the United States was inconsistent with Mexico’ s obligations under the
Agreement on Implementation of Article VI of the GATT 1994 (“AD Agreement”).?* In response
to the DSB’ s rulings and recommendations, Mexico issued a revised determination in September
2000 which the United States challenged beforea DSU Article 21.5 panel. The 21.5 panel
concluded that Mexico’ s revised determination was inconsistent with the AD Agreement.® The
Appellate Body affirmed the panel’ s conclusion? and the DSB adopted both reports on
November 23, 2001. However, by the time Mexico revoked the antidumping duties on May 2,
2002, Mexico' s tax had been in place for five months.

(b) Sugar

19. By far the dominant sweetener in the Mexican market is cane sugar. In 2003, for
example, Mexico produced over 5.2 million metric tons of cane sugar.?’ As Mexico does not
produce beet sugar, Mexico's sugar production consists exclusively of canesugar. The
Government of Mexico has always been heavily involved in the cane sugar industry, through
supports and price guarantees for cane sugar production. In fact, in August 2001 the Mexican
Government expropriated 27 sugar mills, 13 of which it still owned as of April 2004.# Thus, the
Mexican Government itself stands to benefit directly from the protection it accords to cane sugar.
The principal representative of the Mexican sugar industry is the CamaraNacional de las
Industrias AzUcareray Alcoholera, commonly known as the Sugar Chamber.

20. In Mexico, essentialy all sugar consumed is of domestic origin. Mexico imports only
very small quantities of sugar.®® Even in 2003, when Mexico implemented an emergency tariff
rate quota for sugar imports due to the sweetener shortage caused by the HFCS soft drink and

2 Review of the Final Determination of the Antidumping Investigation on Imports of High Fructose Corn
Syrup, Originating from the United States of America, Final Decision of August 3, 2001, Case: Mex-USA-98-1904-
01 (hereinafter “NAFTA Chapter 19 Decision”), Exh. US-14, para 503.

2 sSee Mexico — Corn Syrup, Panel Report.

% See Mexico — Corn Syrup (Article 21.5), Panel Report.

% gee Mexico — Corn Syrup (Article 21.5), Appellate Body Report.

27 See Sweetener Imports and M arket Share, Exh. US-15; see also USDA FAS GAIN Reports 2000-2004,
Exhs. US-11A through 11E.

% See USDA FAS GAIN Report 2004, at 3, Exh. US-11E; Stephen Haley et al., Sugar and Sweeteners
Outlook 21 (ERS, USDA) (May 27, 2004), Exh. US-21; see also Presentation by Camara Nacional de Las
Industrias Azlicarera y Alcoholera: Sugar and NAFTA (Oct. 2003), Exh. US-12 (showing that as of September
2003, the M exican Government owned 47 percent of Mexican sugar mills were government-owned).

2 See Sweetener Imports and Market Share, Exh. US-42.
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distribution tax,* Mexican world sugar imports totaled only 121 thousand metric tons, or just
barely two percent of domestic cane sugar production.®* Relative to domestic sweetener
consumption in 2003, Mexican world sugar imports comprised less than two percent of the 4.6
million metric tons of sugar consumed in Mexico that year.*> In other words, 98 percent of the
cane sugar available in the Mexican market is domestically-produced cane sugar.®

21. The Mexican soft drink industry consumed gpproximately 1.6 million tons of sugar or
roughly 30 percent of Mexican cane sugar production in 2003.* Thus, the soft drink industry is a
key market for sweetenersin Mexico, amajor customer for the Mexican sugar industry, and a
key former and potential customer for HFCS importers.

22.  Onthetechnical side, cane sugar isaform of sucrose. Although derived from different
sources, cane sugar initsrefined form is both chemically and functionally identical to beet sugar,
which is, likewise, aform of sucrose. Sucroseis a disaccharide composed of 50 percent glucose
(also cdled dextrose) and 50 percent fructose bonded together. When dissolved inaliquid with
the proper pH levd, sucrose hydrolyzes (or breaks its bond) into the monosaccharides glucose
and fructose. The process of hydrolyzing is called inversion. Invert sugar is, thus, sucrose that
has undergone the process of breaking down into glucose and fructose. Soft drinks' pH level is
such that sucrose will typicdly hydrolyze or invert, depending on storage and temperature
conditions, within three to four weeks of bottling, or the typical delivery time from the
production floor to the soft drink customer. Thus, in a soft drink where sugar has inverted, the
sweetener is indigtinguishable from HFCS.

% see Decreto por el que se crean, modifican y suprimen diversos arancelesde la Tarifa de la Ley de los
Impuestos General es de Importacion y Exportacion (Decree creating, modifying and eliminating various duties under
the Tariff Schedule of the General Law on Importation and Exportation), Diario Oficial, Sept. 26, 2003 Segunda
Seccion at 47-54; tariff quota on sugar established at p. 52-54, in force through Dec. 31, 2003; Exh. US-9. The
guota was set at the maximum amount of 112,000 M T (or approximately 2 percent of domestic production). Id.
However, the tariff quota announcement provided expressly that the amount actually allocated would be determined
by the availability of refined sugar in the domestic market, its supply requirements, and national consumption needs
for refined sugar. In short, this tariff quota was only to be available for imports that did not compete with domestic
production. No private organization could apply for quota allocation, as the announcement designated the sole
eligible quota applicant as the Fondo de Empresas Expropriadas en el Sector Azlcarero (FEESA), the government
entity that holds and manages the sugar mills expropriated in 2001. Id., at 53-54; see infra para. 25 (quoting
explanation of reason for TRQ).

31 See Sweetener Imports and M arket Share, Exh. US-42; Sugar Production and Imports, Exh. US-15. In
2003, M exican sugar imports from the United States totaled |ess than 4 thousand metric tons, or lessthan 0.1 percent
of domestic cane sugar production. Id. See also USDA FAS Reports 2000-2004, Exhs. US-11A through 11E, which
puts Mexican world imports of sugar in 2000 and 2001 at zero and at 52 and 63 thousand metric tons in 2002 and
2003 respectively. Use of Mexico Secretary of Economy data is thus a conservative approach to gauging the extent
to which the HFCS soft drink and distribution taxes protect M exico’s domestic cane sugar industry.

2 See Sweetener Imports and M arket Share, Exh. US-42; USDA ERS M odel, Exh. US-8.

33 See Sweetener Imports and Market Share, Exh. US-42; USDA ERS Model, Exh. US-8.

% See USDA ERS M odel, Exhibit US-8; Sugar Production and Imports, Exh. US-15.
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(©) Sweetener Market Share

23.  Although sugar has always represented the lion’ s share of sweetener consumption by the
Mexican soft drink industry, prior to imposition of the HFCS soft drink and distribution taxes,
HFCS had been rapidly gaining market share in Mexico, peaking at nearly 30 percent of nutritive
sweetener consumption by the soft drink industry in 2001.* Thistrend abruptly ended in 2002
with imposition of Mexico’s discriminatory taxes. By 2003, the Mexican soft drink industry’s
consumption of HFCS had ceased, asthe industry switched rapidly back to 100 percent cane
sugar.*®* Mexican juice producers continue to consume some amounts of HFCS-42 for usein
their fruit and vegetable juices — products that are not subject to the HFCS soft drink and
distribution tax.*

24, Mexican production of HFCS had also been on the rise prior to the enactment of
Mexico'stax. Again, cane sugar has dways constituted the bulk of sweetener production in
Mexico, but the share of HFCS production in the Mexican sweeteners market had risen from O
percent in 1995 to somewhere between five and ten percent in 2001. In 2002, with imposition of
Mexico’s tax, HFCS s share of Mexican production dropped significantly to under four percent
where it remainstoday. These percentages account for all grades of HFCS produced in Mexico.
With respect to HFCS-55, the principal grade used to sweeten soft drinks, its share of the
Mexican sweeteners production dropped from somewhere between five and two percent in 2001
to less than one percent in 2002 and 2003.® Therefore, relative to cane sugar, HFCS production
in Mexico has always been modest, dropping to minima after imposition of Mexico’ s tax.

25.  Prior to imposition of the HFCS soft drink and distribution tax, sweeteners from the
United States consisted largely of HFCS. Asrecalled above, after the tax wasimposed imports
of HFCS plummeted to less than six percent of their pre-tax volume by 2003%* and a sweetener

% ERS Model, Exh. US-8.

% ERS Model, Exh. US-8; USDA FAS GAIN Report 2003, at 4, Exh. US-11E; USDA FAS GAIN Report
2003, at 4, Exh. US-11D; see also infra para. 34.

%" See USDA FAS GAIN Report 2003, at 4, Exh. US-11E; USDA FAS GAIN Report 2003, at 4, Exh. US-
11D.

% Numbers are ranged to avoid revealing business confidential data concerning HFCS production in
Mexico. At the organizational meeting, the United States anticipated that BCI procedures might be necessary and
we now plan to make a proposal on BCI procedures as soon as possible. The United Stateswill submit the
confidential data on HFCS production when those procedures are in place. The United States further notes that there
are also publicly available data on HFCS production in M exico, albeit based on less comprehensive information, in
the USDA FAS Reports. The dataindicate the production of HFCS in Mexico as follows: approximately 250 to 300
thousand metric tons in 2000, approximately 250 to 350 thousand metric tons in 2001, approximately 100 thousand
metric tons in 2002 and approximately 130 thousand metric tonsin 2003. See USDA FAS Report 2001 at 4, Exh.
US-11B; USDA FAS Report 2002 at 2, Exh. US11C; USDA FAS Report 2003, at 4, Exh. US-11D; USDA FAS
Report 2004 at 3, Exh. US-11E.

% Mexico Secretary of Economy, HFCS Imports from the U.S., Exh. US- 10; Sweetener Imports and
Market Share, Exh. US-42. Because US imports comprise almost all imports of HFCS into M exico, the six percent
figure above holds for both US imports and world imports of HFCS into M exico. |d.
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shortage developed in Mexico, such that in 2003 the Mexican Government authorized an
emergency sugar tariff rate quota for sugar.® Because of the drop-off of HFCS imports and the
consequential rise in sugar imports, the share of sweetener imports held by HFCS and sugar
flipped in 2003.

Share of Mexican Sweetener Imports (World)
(Percent)
1997 1998 1999 2000 2001 2002 2003
Sugar <1 <1 <1 <1 <1 24 91
HFCS 100 100 100 100 100 76 9
Source: Sweetener Imports and Market Share, Exh. US-42.

Despite this rise in sugar imports relative to HFCS, 98 percent of the cane sugar in Mexico
remains domestically-produced Mexican cane sugar.**

26.  Dataregarding the share of Mexican imports from the United States of HFCS-sweetened
soft drinks and syrups rdative to sugar-sweetened soft drinks and syrups are hard to come by
because neither the Mexican nor U.S. tariff schedules separately break out soft drinks and syrups
made with HFCS from soft drinks and syrups made with canesugar. Thus, it is not possibleto
specify the relative share of Mexican imports comprised by one or the other. However, since
nearly al U.S. produced soft drinks and syrups are sweetened with HFCS, the share of Mexican
imports from the United States of soft drinks and syrups sweetened with HFCS mugt
approximate somewhere close to 100 percent of all soft drinks and syrups imported from the
United States.

2. Soft Drinks and Syrups

27.  The soft drinks and syrups relevant to this dispute comprise avariety of products that all
have in common the fact that they are non-alcoholic beverages, or products that when diluted
with water produce a beverage — such as concentrates, syrups, or powders— and are made with
water, sweeteners, and other ingredients including flavorings and other additives. In practical
terms, these products comprise carbonated and non-carbonated soft drinks (e.g., Coke, Pepsi,
Nestea), hydrating and rehydrating drinks (e.g., Gatorade), powdered drink mixes (e.g., Kool-
Aid, Crystal Light), juice concentrates and cocktails containing less than 20 percent real juice
(e.g., CapriSun), bar mixers and other flavored mixers (e.g., margarita mix), and syrups for
fountain drinks.

4 See supra 30.
4 See supra para. 20.
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28. Mexico is alarge consumer of soft drinks. In fact, Mexicans drink over 15 billion liters
of soft drinks, or about 150 liters per capita, annually, and the soft drink market has been growing
every year.* Mexico isthe second largest per capita consumer of soft drinks in the world, and
the second largest per capita consumer of coladrinksin the world.® It has the highest per capita
consumption of Coca-Colain the world.*

29. Soft drinks and syrups may be sweetened with nutritive or non-nutritive sweeteners.
HFCS and cane sugar fall in the former category; high-intensity sweetenersfall in the latter. Use
of anutritive sweetener rather than anon-nutritive sweetener generaly marks the distinction
between a*“regular” and a“diet” or “light” soft drink or syrup, respectively.

30.  Sinceimposition of the HFCS soft drink and distribution taxes, in Mexico virtually all
regular soft drinks are sweetened with cane sugar.” Diet soft drinks comprise only asmall share
of the overall Mexican soft drink market, about two to three percent.*

31. TheMexican soft drink market is dominated by two key players. Coca-Cola and Pepsi-
Cola.. Coca-Colais by far the dominant bottler of soft drinksin Mexico, controlling 71.9% of the
Mexican soft drink market. Coca-Colas market share is divided between itsthree mgor bottlers,
Femsa (37.7%), Arca (16.3%) and Contal (13.6%). Pepsi, through its two main bottlers, Pepsi
Bottling Group (9.8%) and Geusa (3.8%), controls 15.1% of the market.*’

32. In the United States, on the other hand, nearly dl regular soft drinks are sweetened with
HFCS.*® Sugar-sweetened soft drinks are generally limited to niche markets such as kosher and

2 The Fruit Juice and Soft Drink Market in Mexico, Market Research Centre and the Canadian Trade
Commissioner Service, Agri-Food Trade Service, July 2003, Exh. US-48.

4 Mexicans are second-largest soft drink consumer in world, Corporate M exico, September 4, 2003, Exh.
US-23.

4 Coca-Cola Femsa, Annua Report 2001 at 30, Exh. US-24; see also Coca-Cola Femsa, Coca-Cola Femsa
Announces 16.0% Operating Profit Growth for First-Quarter 2002 (First-Quarter 2002 Press Release) (April 25,
2002), Exh. US-25.

% Asrecalled above even in the three years prior to imposition of Mexico's tax, HFCS comprised less than
30 percent of the nutritive sweeteners consumed by the Mexican soft drink industry as a whole, with cane sugar
making up the remaining share. 1n 2002, the first year of Mexico's tax, HFCS consumption dropped dramatically
and HFCS comprised only seven percent of nutritive sweeteners consumed by the M exican soft drink industry in
2002. By 2003 that share had shrunk to zero. See ERS Model, Exh. US-8.

% Mexico: Food, beverages and tobacco background (Exec. Briefing No. 310, Economist Intelligence Unit
Ltd.) (Mar. 1, 2004), available at <http//:mutex.gmu.edu:2144/en/arch/display.asp>, Exh. US-16; see also Peter
Buzzanell, Sugar and Sweeteners Outlook 32 (June 30, 1995), Exh. US-17 (stating that diet products represent less
than 5 percent of M exico's total soft drink market); Contal, Soft Drink Industry, available at
<http://www.contal .com/our_business05.html> (estimating diet drinks at two percent), Exh. US-19.

4" The Peruvian-owned cola, Kola Real, holds 4% of the market and Cadbury Schweppes holds 2% of the
market. See Ben Cooper, Mexico a growing jewel in soft drink crown, Just-Drinks (May 17 2004), Exh. US-18.

% See. e.g., The Coca-Cola Company Annual Report Pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934, Form 10-K (for the fiscal year ended Dec. 31, 2003) at 11, Exh. US-20 (“In the United
States, the principal nutritive sweetener is high-fructose corn syrup, a form of sugar...”).
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organic products and, according to industry participants, make up a negligible share of the U.S.
soft drink market. Of the 25 best selling carbonated soft drinks in the United States in 2003, diet
drinks comprised about afifth of the U.S. market with the remainder — or about 80 percent —
made up of regular soft drinks®® —almost all of which were sweetened with HFCS.>

33. Prior to the 1980s, however, sugar was the dominant sweetener used in the U.S. market.
As discussed above, HFCS was devel oped primarily for the beverage and food industries. After
being perfected in the 1970s and then winning acceptance by bottlers, it rapidly replaced sugar in
the U.S. soft drink industry by the mid-1980s.>* Coca-Cola began using 25 percent HFCS-42 in
its Fantalabel in 1975.% In early 1980, it announced that it would use 25 percent HFCS-55 in its
cola® Finally, on October 24, 1984, both Coca-Cola and Pepsi Cola announced they would use
100 percent HFCS-55 as their sweeteners,> and much of the rest of the U.S. soft drink industry
followed suit.>®> A similar transition occurred in Canada.

34.  Likethe U.S. and Canadian markets, the Mexican market had begun atransition to HFCS
use in the 1990s. In the mid- to late 1990s, Mexican soft drink producers began increasingly to
substitute HFCS for a portion of the sugar used to produce soft drinks. By 2001, the Mexican
bottler Emvasa used a 50/50 sugar/HFCS mixture for its soft drinks,”® Femsa utilized a 60/40
sugar/HFCS ratio, and many other Coca-Cola bottlers used a 70/30 sugar/HFCS blend.”” In
2001, the Mexican soft drink industry consumed approximately 480 thousand metric tons of
HFCS, totaling between 75 and 80 percent of Mexican HFCS consumption.®® Imposition of
Mexico’s tax halted and reversed this transition, such that by mid-2002 dl Mexican bottlers
subject to the tax used exclusively cane sugar in the production of regular soft drinks.>® For
example, Femsa, the largest soft drink bottler in Mexico, in its 1999 annual report, explained that

% see Beverage Digest Fact Book 2004: Statistical Yearbook of Non-Alcoholic Beverages 44-45 (9™ ed.
2004). Thetop 25 best selling soft drinks in the United States comprised over 80 percent of the total carbonated soft
drink market in the United States. Of the total U.S. carbonated soft drink market, diet soft drinks comprised
approximately 27 percent. Id.

% Seeid. at 163-64 (table listing all the grades of HFCS used by the various soft drink brands).

51 See Stephen Haley et al., Sugar and Sweeteners Outlook 19 (Economic Outlook Report from the
Economic Research Service (ERS), USDA) (May 27, 2004) (showing sweetener deliveriesto beverage
manufacturers 1977 to 2002), Exh. US-21.

52 See The History of High Fructose Corn Syrup, 1996 Corn Annual, Exh. US-22.

® Seeid.

* Seeid.

% See Stephen Haley, et al., Sugar and Sweeteners Outlook 19 (USDA)(May 27, 2004), Exh. US-21
(graphically showing consumption of HFCS by the U.S. beverage industry and a sharp up take in HFCS in 1982).

% Emvasa usa mezcla azcar y fructosa por partes iguales, Reuters (September 22, 1997) Exh US-26.

5" See Embotelladores Coca-Cola México abandonan fructosa por azlicar, Reuters (Jan. 11, 2002), Exh.
us-27.

% USDA ERS M odel, Exh. US-8; see also Stephen Haley, et al., Sugar and Sweeteners Outlook 23
(USDA), Exh. US-21.

% USDA ERS Model, Exh. US-8; see also Stephen Haley, et al., Sugar and Sweeteners Outlook 23
(USDA), Exh. US-21.
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“lower dollar-denominated raw material prices, including high fructose corn syrup” had
contributed to “greater fixed cost adjustments.”® In 2002, however, the company reported
converting its Mexican bottling facilities to sugar cane-based production.®*

35. Dueto relatively high transportation costs and territorial licensing agreements, soft drinks
and other beverages tend to be bottled localy. The more significant trade volumesrelevant to
soft drinks and syrups concern their ingredients, in general, and, as discussed above, their
sweeteners, in particular. Neverthdess, U.S. soft drink and syrup producers have shipped
significant volumes to Mexico in past years. Overall, the volume of U.S. soft drink exportsto
Mexico has declined sinceimposition of the HFCS soft drink tax.®* For example, Mexican
imports of soft drinks under tariff item 2202.10.01 declined from 73 thousand kilolitersin 2001
to 54 thousand kilolitersin 2003.% In t