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Answers of the United States to the Panel’s Questions in Connection
with the Second Substantive Meeting

November 16, 2007

I. QUESTIONS TO THE UNITED STATES'
A. LAUNCH AID / MEMBER STATE FINANCING (“LA/MSF”)

136. Is the Panel correct in understanding, from paragraph 39 of the United States
second non-confidential oral statement (“SNCOS”), that the United States considers that it
is not necessary to show the precise content of the alleged launch aid programme nor to
show that it is a measure of general and prospective application in order to establish that
the measure exists?

Response

1. Showing the precise content of the Launch Aid Program and showing that the Launch
Aid Program has general and prospective application are relevant factors that could help
establish that the Launch Aid Program is a measure. However, it is not the case that the test for
establishing that the Launch Aid Program is a measure is as it has been alleged by the European
Communities (“EC”).

2. At paragraph 39 of its second non-confidential oral statement, the United States assumes
for the sake of argument that the test for showing that the Launch Aid Program is a measure
distinct from individual grants of Launch Aid is as alleged by the EC. According to the EC, to
establish that the Launch Aid Program is a measure, the United States must show the Program’s
precise content and that it has general and prospective application.> The EC derives this test
from the report of the Appellate Body in US - Zeroing (EC).

! General note regarding citations: In the following responses to the Panel’s questions, all references to oral
statements are to the “as delivered” versions of those statements. Additionally, references to the EC’s responses to
questions from the Panel following the first substantive meeting with the parties (“EC Responses to First Panel
Questions”) are to the revised version of those responses filed on July 6, 2007. The United States clarifies this point,
because there is a discrepancy in paragraph numbering between the originally filed (April 30, 2007) version of the
EC Responses to First Panel Questions and the revised (July 6, 2007) version of that document. Beginning with
paragraph 60, the EC removed certain text which it placed in an HSBI appendix. The result is a five-paragraph
numbering discrepancy, beginning with paragraph 60.

? See EC First Written Submission (“FW S™), para. 343; EC First Confidential Oral Statement (“FCOS”),
para. 2; EC Second Written Submission (“SWS”), para. 107.

3 See, e.g., EC SWS, para. 107 (quoting US - Zeroing (EC) (AB), para. 198).
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3. At paragraphs 39 to 52 of its second non-confidential oral statement, the United States

explained that even assuming that the EC has correctly identified the test for establishing that the
Launch Aid Program is a measure, the United States has met that test: It has shown the precise
content of the Launch Aid Program, and it has shown that the Launch Aid Program has general
and prospective application. As a threshold matter, however, the United States disagrees with
the EC’s asserted test for demonstrating that the Launch Aid Program is a measure. Rather,
establishing that the Program is a measure should be based on the ordinary meaning of the term
“measure” in context and in light of the object and purpose of the WTO Agreement.* In
applying that standard, the Panel should consider the relevant evidence and draw logical
conclusions from that evidence.

4. In its report in US - Zeroing (EC), the Appellate Body discussed factors that should be
established in bringing an “as such” challenge “against a ‘rule or norm’ that is not expressed in
the form of a written document.” As the United States explained at paragraphs 33 to 37 of its
second non-confidential oral statement, its challenge against the Launch Aid Program is not what
is commonly referred to in WTO dispute settlement as an “as such” challenge; that is, it is not a
challenge that something about the Launch Aid Program mandates or necessarily results in the
breach of a covered agreement obligation each time the Program will be applied in the future.
The U.S. challenge is that the Launch Aid Program is a measure that currently is breaching EC
obligations under the Agreement on Subsidies and Countervailing Measures (“SCM
Agreement”) by causing adverse effects to the interests of the United States. Because the U.S.
challenge is not an “as such” challenge, the Appellate Body’s identification of “the criteria for
bringing an ‘as such’ challenge™® does not provide the relevant test.

5. Indeed, in other disputes, panels have found unwritten measures to exist without applying
the test the EC alleges to be applicable here. For example, in EC - Biotech, the panel found the
EC’s de facto moratorium on the approval of biotech products during the period October 1998 to
August 2003 to be a challengeable measure.” To reach that finding, the panel did not apply the
test the EC now identifies. Instead, it examined all of the evidence, drew logical conclusions
from that evidence, and found the moratorium to be a measure, based on the ordinary meaning of
the term “measure” in context and in light of the object and purpose of the covered agreement.®

See Vienna Convention on the Law of Treaties, Art. 31(1).
> US - Zeroing (EC) (AB), paras. 197-198.

8 US - Zeroing (EC) (AB), para. 203.

" EC - Biotech, paras. 7.456, 7.1271-7.1285, 7.1292-7.1295,

8 See, e.g., EC - Biotech, paras. 7.1271-7.1272.
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While it discussed the moratorium’s general applicability, it did not discuss prospective
applicability, contradicting the EC’s assertion that the latter factor is part of the relevant test.’

6. In Japan - Semi-Conductors (the GATT panel report cited in the EC - Biotech report), the
panel took a similar approach to establishing the existence of an export restriction in breach of
Article XI:1 of the GATT 1947."°

7. This Panel should take a similar approach to determining that the Launch Aid Program is
a measure in its own right, distinct from individual grants of Launch Aid. In taking that
approach, the Panel logically should consider the measure’s content, which the United States has
demonstrated to consist of the consistent provision, for each major new Airbus large civil aircraft
(“LCA”) model, of long-term, unsecured financing at zero or below-market rates of interest, with
back-loaded repayment schedules that allow Airbus to repay, if at all, through levies on
deliveries of the financed aircraft.'" The Panel also could consider the measure’s general and
prospective application, which the United States also has demonstrated.'> This additional factor
would support the conclusion that the Launch Aid Program is a measure in its own right.
However, the Panel is not required to consider this factor.

8. In sum, the point the United States emphasized in its second non-confidential oral
statement was that the standard for determining whether the Launch Aid Program is a measure is
not the EC’s asserted test, but a standard based on the ordinary meaning of the term “measure” in
context and in light of the object and purpose of the WTO Agreement, which standard must be
applied based on the facts. Following this standard, even if the Panel disagreed with the United
States that the Launch Aid Program has general and prospective application, it still should find
that the Program constitutes a challengeable measure, based on the totality of the evidence.

137. Assuming the Panel concludes it is necessary to determine whether the alleged

“launch aid programme” is prospective in nature, could the United States explain on what
basis it argues that this criterion is satisfied?

Response

° See EC - Biotech, para. 7.1272. Indeed, the panel referred to evidence indicating a lack of prospective
applicability, inasmuch as there had been a departure from the moratorium after August 2003, while the panel
proceedings were underway. See id., para. 7.1271(c).

' GATT Panel Report, Japan - Trade in Semi-Conductors, paras. 109-117, L/6309 - 35S/116 (adopted
May 4, 1988).

"' See U.S. FWS, paras. 91-164; U.S. First Non-Confidential Opening Statement (“FNCOS™), paras. 19-26.

12 See U.S. Responses to First Panel Questions, paras. 25-41; U.S. SNCOS, paras. 39-52; U.S. Second
Confidential Opening Statement (“SCOS”), paras. 8-11.
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0. As discussed in response to Question 136, it is not necessary for the Panel to determine

that the Launch Aid Program is prospective in nature in order to find that the Program constitutes
a measure. However, if the Panel were to find that such a showing is necessary or helpful to its
analysis, ample evidence demonstrates that the Program is prospective. That evidence consists
of the institutional apparatus established to administer the Launch Aid Program, statements by
Airbus government officials, statements by Airbus itself, and statements by market actors
showing their expectation of the Launch Aid Program’s continuity as a fixture in the financial
landscape in which Airbus operates.

10. A measure has prospective application if it is intended to apply to situations occurring
after the measure comes into existence.” Also relevant to assessing prospective application is
whether the measure “creates expectations among the public and among private actors.”'* The
Launch Aid Program exhibits both of these qualities.

11. Clear evidence demonstrating that the Launch Aid Program has prospective application
includes the series of inter-governmental agreements, beginning with the Program’s origins in
the 1969 agreement between France and Germany regarding the launch of Airbus’s A300-B, in
which the governments affirm their commitment to “reinforce European cooperation in the field
of aeronautics.”” That commitment expressly looks beyond support for a single model. Indeed,
subsequent commitments of support — up to and including the governments’ most recent, legally
binding commitments to provide Launch Aid for the A350'® — build upon the original 1969
commitment and show the Program to be one of prospective application.

12.  Further demonstrating the prospective application of the Launch Aid Program is the
complex national and international institutional apparatus established to support the Program."’
The very existence of this bureaucracy shows the Airbus governments’ intent to use Launch Aid
consistently to support Airbus. In its opening statement at the second substantive meeting of the
Panel, the United States illustrated this point by quoting from the stated mission of the French

13 See US - OCTG from Argentina (AB), para. 187 (explaining that U.S. Department of Commerce Sunset
Policy Bulletin is “intended to have prospective application, as it is intended to apply to sunset reviews taking place
after its issuance”).

4 US - OCTG from Argentina (AB), para. 187.

15 U.S. FWS, para. 93 (quoting 1969 agreement, preamble (Exhibit US-11)); see also U.S. SNCOS, para.
43.

16 See U.S. FWS, para. 94 and footnote 85.

17 See U.S. FWS, paras. 95-101; U.S. SNCOS, paras. 43-45.
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government’s special unit on “transport aircraft of more than 100 seats.”"® A fuller quote from
that mission statement further reinforces the prospective application of the Launch Aid Program:

It deals with requests for reimbursable advances . . . and it prepares the decisions and the
draft financial agreements that accompany them. . . .

It follows technical progress, and industrial and commercial progress of the {aircraft}
programs and manages the protocols, particularly with respect to the provision of
advances from the State and their reimbursement. . . .

It prepares, negotiates and applies the intergovernmental agreements that set the
conditions according to which the programs . . . are financed and managed, to the extent
that they are managed in the context of international cooperation. It participates in the
work of the intergovernmental bodies put in place to this end."’

13. Moreover, statements by the European Commission and the Airbus governments bolster
the conclusion that the Launch Aid Program is a measure of prospective application. As the
European Commission explained in defending the governments’ commitment of Launch Aid for
the A350, Launch Aid is “part of the commercial landscape of aircraft development in Europe.”
That view has been echoed repeatedly by heads of State and government who, like former
French Prime Minister de Villepin, have made clear that “the State will fully play its part™' in
the long-term success of EADS and Airbus.”

14. Indeed, Airbus has come to rely on each government “fully play{ing} its part.” This was
summed up when Airbus’s CEO stated recently, “We are not putting away refundable launch
investment.”” Or, as another Airbus spokesman put it, “Launch aid is the only available system

18 See U.S. SNCOS, para. 44.

9 Arreté du 3 mars 2005 “portant organisation des mission et sous-directions de la direction des
programmes aéronautiques et de la coopération de la direction générale de 1’aviation civile,” JO April 10, 2005,
489a, 496 (Exhibit US-50).

2 U.S. FWS, para. 103 (quoting EU backs new Airbus aid request, despite US opposition, Agence France
Presse (May 19, 2005) (Exhibit US-60)).

2l Gil Bousquet and Jean-Pierre Bédéi, Interview: de Villepin: “I will remain vigilant”, La Dépéche du
Midi (Nov. 14, 2006) (Exhibit US-638) (quoted at U.S. SNCOS, para. 48).

22 See U.S. FWS, para. 102 (discussing statements by heads of state and government and cabinet officials
consistently expressing commitment to support Airbus through Launch Aid).

2 U.S. FNCOS, para. 23 (quoting AFP, Airbus weighing up state-backed loans for A350: Gallois (Mar. 9,
2007) (Exhibit US-449)).
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right now.”**

15.  Finally, in addition to creating expectations for Airbus, the Launch Aid Program has

created expectations among disinterested market actors. It is precisely because of the Program’s
prospective application — giving rise to an “expectation for continuing government support,
which is primarily in the form of refundable advances for up to 1/3 of the development cost of
each new aircraft program at the Airbus level” — that the Moody’s commercial rating service
maintained an A3 debt rating for Airbus’s parent company, EADS, in 2003.> Subsequent
reviews by Moody’s and other market actors have confirmed expectations based on the
Program’s prospective application.*®

16.  All of the foregoing evidence demonstrates that the Launch Aid Program has prospective
application. Individual provisions of Launch Aid are not merely ad hoc measures; they are part
of a larger Launch Aid Program, which itself is a measure with an established existence giving
rise to expectations separate from each individual grant. While finding prospective application is
not necessary to conclude that the Launch Aid Program is a distinct measure, the evidence
supports such a finding in the event the Panel believes that finding to be necessary or helpful to
its analysis.

138. Could the United States explain the adverse effects it claims are caused by the
alleged “launch aid programme”, as distinct from the adverse effects it claims are caused
by the individual grants of LA / MSF?

Response:

17. The United States has challenged the Launch Aid Program, as well as the individual
disbursements of Launch Aid, primarily because the Launch Aid Program is the measure through
which each particular Launch Aid disbursement has been made and through which the individual
disbursements of Launch Aid have collectively distorted the LCA market and caused adverse
effects. Given that the Airbus governments have in fact provided Launch Aid as part of a
coordinated program, the United States believes that findings with respect to the Launch Aid
Program, as well as individual grants of Launch Aid, would facilitate the resolution of this

24 .S. FNCOS, para. 23 (quoting Katrin Bennhold, Airbus looks likely to seek state assistance,
International Herald Tribune (June 19, 2006) (Exhibit US-62)).

% U.S. FWS, para. 104 (quoting Press Release, Moody’s Assigns A3 Rating to New Euro Mtn Program of
European Aeronautic Defence and Space Company EADS N.V., Moody’s Investor Service (Feb. 6, 2003) (Exhibit
US-56)).

% See U.S. FNCOS, para. 24 and footnote 17 (citing evidence); U.S. Respones to First Panel Questions,
para. 30.
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dispute.

18.  As the United States has already explained, there is a distinct benefit to Airbus —and
therefore a distinct market effect — that results from the consistent provision of Launch Aid and
the perception of an overarching commitment by the Airbus governments to provide Launch Aid
as necessary to “give Airbus the means to win the battle against Boeing.””’ Thus, for example,
in explaining its high credit ratings for EADS, Moody’s references the consistent provision of
Launch Aid rather than any particular instance of it:

Moody’s is comforted by continuing government support in the form of refundable

advances of up to 1/3 of the required development expenses for Airbus' commercial
. 28

aircraft . . ..

19.  Additionally, the knowledge that the Airbus governments will make Launch Aid
available to Airbus provides “comfort” to Airbus itself in its internal planning and strategic
decisionmaking. As a factual matter, the HSBI and other evidence already discussed by the
United States demonstrates that Airbus has, in its launch and other strategic decisions, taken into
account the certain availability of Launch Aid well before the formal provision of Launch Aid by
the Airbus governments.*

20.  As the United States explains in response to Question 139, the incremental benefit of this
continuous quality of Launch Aid — particularly the advantageous credit rating resulting in
access to private capital on better terms than would otherwise be the case — is properly attributed
to the Launch Aid Program. This incremental benefit also contributes to the relief from the full
financial consequences of Airbus’s aggressive product development and pricing strategies that,
as the United States has already demonstrated, is the effect of Launch Aid and that, in turn, has
been the cause of the adverse effects shown to have occurred during the reference period and
beyond. In this way, the benefit attributed to the Launch Aid Program makes a distinct
contribution to the adverse effects of Launch Aid. Moreover, the Launch Aid Program’s
contribution to Airbus’s strategic planning and financial flexibility endures beyond the last grant
of Launch Aid, as the market has confidence that future instances of Launch Aid will be
forthcoming.

21.  Moreover, even if there were no “Launch Aid Program” to which this benefit and effect

2 Jospin pledges to aid Airbus in fight against Boeing, Reuters (Mar. 8, 2000) (Exhibit US-1) (quoting
then-French Prime Minister Lionel Jospin in speech to Parliament).

% Moody’s Investor Service Press Release (Feb. 6, 2003) (Exhibit US-56).

2 See, e.g., U.S. SCOS, paras. 51-53; U.S. FWS, HSBI App. Section X; U.S. Response to EC Request for
Preliminary Rulings (Nov. 15, 2006), paras. 32-35.
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could be attributed, they would have to be attributed instead to the cumulative impact of the
individual instances of Launch Aid. However, the systemic and continuous commitment of
support by the EC and the Airbus governments is most accurately described as a distinct measure
in its own right, and this benefit and effect should be attributed to that measure, the Launch Aid
Program.

139. Does the United States consider that the alleged “launch aid programme” comprises
a financial benefit separate from any amounts disbursed pursuant to individual LA /MSF
contracts? If so, could the United States indicate how much financial contribution it
considers is at issue?

Response:

22. The Launch Aid Program is a “financial contribution” within the meaning of Article 1 of
the SCM Agreement (distinct from the financial contributions provided pursuant to individual
Launch Aid contracts) that confers a benefit on Airbus distinct from the benefits conferred by
disbursements pursuant to individual Launch Aid contracts. The Launch Aid Program is “a
government practice {that} involves a direct transfer of funds . . . {or} potential direct transfers
of funds.” Accordingly, it constitutes a “financial contribution” within the meaning of Article
1.1(a)(1)(i) of the SCM Agreement.”

23.  Asnoted in response to Question 138, the benefit conferred by the Launch Aid Program
that is different from the benefit conferred by individual grants of Launch Aid consists primarily
of the reduced capital costs that result from the value the financial markets attribute to the
Program.’’ As noted in response to Questions 137 and 138, Moody’s rating service explained its
A3 long-term debt rating for Airbus’s parent company, EADS, in 2003 as derived in part from
“the expectation for continuing government support, which is primarily in the form of refundable
advances for up to 1/3 of the development cost of each new aircraft program at the Airbus
level.”** Moody’s confirmed this explanation in maintaining an A1 rating for EADS’s long-term
debt earlier this year.*> This suggests that absent “the expectation for continuing government

30 See U.S. FWS, para. 109; U.S. SNCOS, para. 36.
31 See, e.g., U.S. FWS, para. 146; U.S. SNCOS, para. 36.

32 Press Release, Moody’s Assigns A3 Rating to New Euro Mtn Program of European Aeronautic Defence
and Space Company EADS N.V., Moody’s Investor Service (Feb. 6, 2003) (Exhibit US-56).

3 See Moody’s Investor Service, Moody’s confirmation of EADS highlights government’s role as odd
rescuers (Mar. 12, 2007) (Exhibit US-450) (discussed at U.S. FNCOS, para. 24). In issuing an “upgrade rating” for
EADS in June 2006, Credit Suisse also took account of the Launch Aid Program as part of the financial landscape in
which Airbus operates. Thus, Credit Suisse observed, “Supported by a European government launch aid, Airbus has
developed an extremely competitive product range, competing with Boeing in all segments following the launch of
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support” EADS’s debt rating would not have been as high, which would have made the
company’s cost of capital more expensive.

24.  Having shown that the Launch Aid Program is a “financial contribution” and identified
the benefit thereby conferred, the United States has shown that the Launch Aid Program is a
subsidy within the meaning of Article 1 of the SCM Agreement. There is no need to precisely
quantify the subsidy. As the Appellate Body explained in US - Cotton Subsidies, in an analysis
under Part IIT of the SCM Agreement, “{a} precise, definitive quantification of the subsidy is not
required.”**

25. If the Panel, nevertheless, considers it relevant to estimate the amount of financial
contribution at issue in the Launch Aid Program as distinct from particular disbursements of
Launch Aid under individual contracts, it is possible to show conceptually how this would be
done. Given the value attached to “the expectation for continuing government support” in rating
EADS’s long-term debt, one could determine a debt rating in the absence of that expectation.
The difference between the higher cost of capital associated with a debt rating that excludes “the
expectation for continuing government support” (i.e., a less favorable debt rating) and the actual
cost of capital associated with the company’s actual debt rating (which includes that expectation)
is the amount of financial contribution at issue.

140. At para. 167 of its SWS, the EC states that “to enable an ‘apples-to-apples’
comparison between a MSF loan and a commercial loan, the effective price paid under the
MSF loan must reflect the additional obligations for the recipient that would not be present
in a commercial loan”. To what extent does the United States consider that any such
“additional obligations” should be taken into account by the Panel in its assessment of
whether the LA / MSF measures conferred a benefit to the relevant recipients?

Response:

26.  Asdiscussed at paragraph 60 of the U.S. second non-confidential oral statement, the
EC’s discussion of hypothetical “additional obligations for the recipient” under Launch Aid
contracts as compared with commercial loans is extremely vague and not supported by any
evidence. The EC alleges that Launch Aid “may impose costs on the recipient that market

the A380 super jumbo, including the B747.” CreditSuisse, Value versus Risk, EADS upgrade rating, at 14 (June 15,
2006) (Exhibit US-465).

3 US - Cotton Subsidies (AB), para. 467; see also US - Cotton Subsidies (Panel), para. 7.1173 (rejecting
notion of quantifying subsidy for purposes of serious prejudice analysis because “{b}roader considerations are at
play in a serious prejudice analysis than those involved in a countervailing duty sense”).
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instruments do not.”*> 1t later alludes to the possibility that |

I’ However, the EC does not even assert that the Launch Aid contracts
do contain such additional obligations, let alone substantiate such an assertion by reference to
particular provisions in particular Launch Aid contracts and to corresponding provisions in
instruments the EC alleges to be “commercial.”

27. It is well established in WTO dispute settlement that “the burden of proof rests upon the
party, whether complaining or defending, who asserts the affirmative of a particular claim or
defence.”’ In this dispute, at a very late stage, the EC has asserted as a new defense that Launch
Aid “may impose costs on the recipient that market instruments do not.”® However, it has made
no attempt to prove that assertion.

28.  Even if the EC had provided evidence to support its allegation that “additional
obligations” exist that somewhat offset the benefit conferred by Launch Aid as compared with
market-based financing, it would not be appropriate to take these “additional obligations” into
account in the Panel’s benefit analysis. Doing so would make a benefit analysis a virtually
impossible task. How, for example, would one compare the allegedly [

39 ] contained in commercial financing
instruments? Or, to take another example, how would one compare the burden associated with
applying for Launch Aid with the burden (including the efforts of lawyers, bankers, and others)
associated with obtaining financing from the market? Engaging in the exercise the EC proposes
would be entirely speculative.

141. At para. 128 of its SWS, the United States asserts that “[m]arket lenders set interest
rates without regard to taxes that the recipients may subsequently pay to their
governments. Therefore, it would be inappropriate to adjust the actual rates in Launch
Aid contracts upward to account for the effects of taxes.” However, as we understand it,
the EC argues that taxation returns must be taken into account in respect of government
debt because they effectively amount to a return on money loaned in the same way as
interest payments (see, e.g., para. 542 of the EC FWS). How does the United States
respond to this argument?

3 EC SWS, para. 159 (emphasis added).

w

® EC SWS, para. 166 (emphasis added).
31 US - Wool Shirts (AB), p. 14;
% EC SWS, para. 159.

¥ EC SWS, para. 166.
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Response:

29. The EC’s argument regarding the relevance of alleged tax effects to determining the

benefit conferred by Launch Aid is flawed for at least three reasons. First, the argument reflects
a cost-to-government approach to analyzing a subsidy benefit, and for this reason alone should
be rejected. As the Appellate Body found in Canada - Aircraft, the relevant inquiry in an
analysis of “benefit” within the meaning of Article 1.1(b) of the SCM Agreement is “whether the
recipient has received a ‘financial contribution’ on terms more favourable than those available to
the recipient in the market.”*® The relevant inquiry is not the cost of the financial contribution to
the government. From the point of view of the benefit to Airbus, it is irrelevant that the subsidy
provider and the tax collector happen to be one and the same.

30. Second, as the EC itself states, “{T}he level of anticipated return needs to be analysed
when the government concludes the MSF contract.™' However, when the government
concludes the contract, it is unlikely to know what Airbus’s tax liability (if any) will be. As the
EU Council and Commission themselves explained in one countervailing duty determination, a
company’s tax liability “will depend on many factors, most of which are influenced by
commercial decisions made by the company itself.”* When the Airbus governments provide
Launch Aid, they do not know, for example, what offsets to taxation Airbus will be able to take
for factors such as depreciation and the carrying forward of losses from prior years. Therefore,
even if taxation were relevant in theory, it could not be taken into account as a practical matter,
due to the inability to know Airbus’s tax liability at the moment when the government’s “level of
anticipated return needs to be analysed” — i.e., when the Launch Aid contract is concluded.

31. Third and finally, the EC has provided no evidence to substantiate its taxation argument.
As the United States discussed in its second written submission, the EC simply avoided the
Panel’s Question 71 on this point.* The EC asserted that Airbus “paid all corporate taxes that
were due.”* However, it provided no tax returns or other evidence to show the amount of taxes
paid and thereby to support its theory that such taxes should be taken into account in analyzing
the benefit Launch Aid conferred on Airbus. Thus, even if there were a legal basis for taking

 Canada - Aircraft (AB), para. 157.

4 EC FWS, para. 461.

42 Council Regulation (EC) No. 74/2004 of 13 January 2004 imposing a definitive countervailing duty on
imports of cotton-type bedlinen originating in India, OJ L12/1, 17.1.2004, p. 6 (recital 50) (Exhibit US-538) (quoted
in U.S. SWS, para. 129). As discussed in the U.S. second written submission, the EC (like the United States) does
not take tax consequences into account for purposes of its countervailing duty law. See U.S. SWS, para. 128.

B See U.S. SWS, paras. 125-126.

“ EC Responses to First Panel Questions, para. 107.
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taxation into account — which, as noted above, there is not — the EC has not given the Panel an
evidentiary basis for doing so.

142. In its SWS, the United States argues that because of the “very substantial
uncertainty” attached to any royalty payments “they would play a marginal role, at most,
in a commercial lender’s financing decisions” (United States, SWS, para. 122). Thus, the
United States submits that the cost of the expected royalty payments in respect of the
relevant LA / MSF measures is | ], between | |. Please explain whether the [

] values cited in its SWS refer to any particular LA / MSF measure(s) or whether
these values are relevant to each of the challenged measures that contain royalty
provisions?

Response:

32. The [ | range referred to in paragraph 122 of the U.S. second written
submission is the range of royalties per plane provided for in those Launch Aid contracts that
provide for royalties after the end of levy-based payments. The only such contracts at issue in
this dispute are: [

|

. The French A330-200 Launch Aid contract provides for a | ] royalty to be
paid on that portion of the value of each delivered plane after the [ ] that is
attributable to Airbus France.*

. The French A340-500/600 Launch Aid contract provides for a | ] royalty to
be paid on that portion of the value of each delivered plane after the [ ] that is
attributable to Airbus France.*

. The French A380 Launch Aid contract provides for a [ ] royalty to be paid
on that portion of the value of each delivered plane after the [ ] that is

attributable to Airbus France.*’

. The German A380 Launch Aid contract provides for a [ ] royalty to be paid

% French A330-200 Launch Aid Agreement, Protocole, Art. 6.2, DS316-EC-BCI-0000316, -0000323
(Exhibit US-78 (BCI)).

4 French A340-500/600 Launch Aid Agreement, Protocole, Art. 7, DS316-EC-BCI-0000276, -0000304
(Exhibit US-36 (BCI)).

47 French A380 Launch Aid Agreement, Protocole, Arts. 7.1-7.3, DS316-EC-BCI-0000249, -0000253
(Exhibit US-75 (BCI)).
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on that portion of the value of each delivered plane after the [ ] that is
attributable to Airbus Deutschland.*

. The UK A380 Launch Aid contract provides for a | | royalty to be paid on
that portion the value of each delivered plane after the [ ] that is attributable to
Airbus UK.*
33. In fact, the foregoing nominal royalty percentages overstate the impact that potential

royalties would have on an investor’s decision to provide financing on terms comparable to those
in the Launch Aid contracts. As summarized above, royalties become due only after a
substantial number of planes has been delivered, and indeed, after the principal and the below-
market interest rates on which the Launch Aid contracts are principally based have been fully
repaid. In the case of the UK A380 Launch Aid contract, for example, this means that the
royalty provision is | ] as Airbus’s own A380 Business Case forecasts delivery of
a total of 751 A380s over the life of the program.*

34, Even for the other Launch Aid contracts at issue, royalties become due only after a
number of deliveries that, according to Airbus’s and the governments’ own forecasts, at best will
be achieved only by the very end of the 17-year period described in the EC’s ITR report as the
life of a plane.”’ A market investor considering financing an LCA launch likely would not take
into account the prospect of returns it might receive beyond the anticipated life of the financed
model. Indeed, most investors probably would look to recover their investment and make a
commercial return over a much shorter period of time.

35. Furthermore, certain of the contracts that provide for the possible payment of royatlties in
the distant future also expressly limit Airbus’s obligation to pay royalties. For example, under
both the German and French A380 contracts, |

% German A380 Launch Aid Agreement, Sec. 10.1, DS316-EC-BCI-0000345, -0000361 (Exhibit US-72
(BCI)).

4 UK A380 Launch Aid Agreement, Schedule 3, Para. 5, DS316-EC-BCI-0000556, -0000586 (Exhibit
US-79 (BCI)).

0 See Andreas Sperl, Status of the A380 programme and way forward, EADS, Global Investor Forum
2006, at 9 (reporting that the Airbus Business Case forecasts 751 A380 deliveries) (Exhibit US-74); see also U.S.
FWS, HSBI App., paras. 12-16.

31 See U.S. FWS, HSBI App., paras. 12-15, 18, 24; International Trade Resources, Calculating Magnitude
of the Subsidies Provided to the Recipient Entities, para. 28 (Feb. 5, 2007) (Exhibit EC-13 (HSBI)).
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] 52

143. As the Panel understands it, the interest rate benchmark proposed by the United
States appears to equate the risk that is accepted by the government lendors of LA / MSF
with the risk that would normally accepted by venture capitalists. Would the United States
agree that returns from venture capital financing are typically obtained through the profits
associated with the funded project? If so, how relevant would the use of an interest rate
benchmark based on venture capital financing be in the case of LA / MSF contracts which
require repayment irrespective of project profitability?

Response:

36.  First, the United States wishes to underscore an important point noted in its second non-
confidential oral statement: “{T}he U.S. benchmark does not rely on returns to individual
venture capital projects. Rather, it relies on the much lower returns — on average, about 16.7
percent — to well-diversified portfolios that contain venture capital investments.”” This point
bears emphasis, given the EC’s caricature of the U.S. benchmark and the confusion created by
the EC’s reference to the high average return of almost 700 percent to individual venture capital
projects that culminate in public offerings.”* The U.S. benchmark bears no resemblance to
financing with such returns.

37.  Second, while the United States does not dispute that the returns from venture capital
financing are typically obtained through profits, that proposition by itself gives an incomplete
picture of the risks associated with venture capital financing. In particular, the fact that venture
capital returns typically come from profits does not mean that venture capital financing typically
takes the form of simple equity (i.e., common stock). It does not. Only 1.9 percent of securities
issued in venture capital financing are wholly in the form of common stock.”> Most venture

52 German A380 Launch Aid Agreement, Sec. 10.1, DS316-EC-BCI-0000345, -0000361 (Exhibit US-72
(BCI)); French A380 Launch Aid Agreement, Protocole, Art. 7.3, DS316-EC-BCI-0000249, -0000253 (Exhibit US-
75 (BCI)).

3 U.S. SNCOS, para. 59 (discussing NERA Response to Whitelaw